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JUS TIBE M UHDHH delivered the opimion of the court

In 200233, piantss, Victoria Bouevey, reqistered a default judgment entered n the state of
Mammg agamst defendant, Aarnn Soivak, m Inos. ‘The trial court ordered defendant to pay the
principal amount, prejudgment interest, fees and costs provided for in the foreign judgment, and postudgment
attorney fees- (1 )] appeal, defendant arques that the doctrines of merger and res judicata preciuded the
award of postjudgment attorney fees and that the trial court erred by granting the attorney fees unthout notice
and a hearmng- KFor the reasons stated below, we affirm-

I. BACKGROUND

In December 2003, plaintiff registered a Wyoming default judgment against defendant
with the clerk of the circuit court in Cook County. The Wyoming judgment provided as follows:

“[P)laintiff shall have judgment against and recover from the defendant, Aaron

Spivack, in the sum of $45,000 in unpaid principal, plus unpaid interest at the rate

of 12% per annum from February 10, 2002[,] to the date of judgment, plus a late
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charge of $1,400.00 and reimbursement for reasonable attorney fees and costs of

collection, and that the plaintiff be granted judgment for her costs of $157.00 and

reasonable attorney fees of $2,060.00 plus interest on the judgment awarded

hereby from the date hereof until paid, at the legal rate of 10% per annum.”

Plaintiff filed several citations to discover assets and served them on defendant and third
parties. On Fevruary 16, 200%, the trial court entered an order on plantiff s citation to discover
assets and noted that defendant' s counsel asked plamtiff s counsel for a payoff Ietter good through Marcn
3, 2005. It continued the matter for status to Marcn 31, 2005.

On March 28, 2005, plaintiff issued a letter to defendant asserting that the sum of
$84,236.16, including $17,972.94 in postjudgment attorney fees, was due on judgment.

Desendant faied to appear at the Marcn S, 2005, nearmg- The court mposed a jusicial en
or BY.236_16, whch ncluded the complamed-of postyudgment attorney fees, and scheduled a rule to
show cause for defendant' s failure to appear and to produce documents required by previous court orders-
On April 4, 2005, defendant filed an emergency motion to modify the court’s March 31, 2005,
order. Defendant argued that the original note merged with the judgment and that interest was
calculated incorrectly. Plaintiff also filed a motion to deny defendant’s motion to modify the
judgment.

The trial court, denying defendant’s motion to modify the order, held that interest was
properly calculated. The court further found that neither the merger doctrine nor the ejusdem
generis doctrine of construction precluded the award of postjudgment attorney fees.

. ANALYSIS
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A- Merger and Mes Juocata

Desendant contends that the note merged unth the judgment because the original note called for the
payment of attorney fees assocrated unth the enforcement of its terms- Ilantifs responds that the merger
doctrine does not apply because the Issue of postjudgment fees 1s an ancilary one and the trial court did not
predicate 1ts ruling on the underiymg note.

The merger doctrme provides that when a judgment based on a contract or instrument i1s obtained, the
mnstrument becomes entirely merged mto the judgment-. err v. Scomrer, 375 . 470, 472

1941 . By the juagment of the court, 1t loses all of its vitality and ceases to bind the parties to its
execution. Boerr, B TS Ii. at H72. Once the nstrument 1s merged nto the judgment, no further
action at law or equity can be maintaned on the instrument. Doerr, BTS I at H72. KFurther, section
18 o+ the Restatement Second of Judgments provides that wihen a vald judgment 1s rendered in favor of
a plaintiFf, the plamtiff cannot maintan an action on the original clam- However, a plamtiss may be able to
mamtam an action upon the judgment. Restatement Second of .’udgments § 181 1982 . A trial
court' s legal determination 1s subject to de novo review- Lorrar v lervis Bnaustres, ., S1T I Sda
~HY, ISY 2005 .

Biaintisf s clam for attorney fees 1s not barred by the doctrine of merger because the merger rule
does not apply to ancilary attorney fees. e v Bpaumnour, 196 I App. I 65, 70 1990 .
In S:cm, the appellate court affirmed a judgment awarding damages i the plamtif s favor, ncluding attorney
fees mcurred n the trial court- @0n remand, the trial court awarded additional attorney fees and costs
mcurred in the appeal and postjudgment proceedmgs pursuant to the terms of a lease- ‘The Iease provided that

I the event of default, the lessees agreed to pay reasonable attorney fees mcurred by the lessors. The
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defendant argued that the trial court erred m awarding the postjudgment fees because 1t did so based on the
provisions of the lease, which merged mto the judgment. ‘The court, however, noted that the doctrine of
merger apphes to causes of action to bar reiitigation of the same cause. 5o, 196 I App. Bd at
70. The plantiff did not seek to relitigate any of the defendant' s hability regarding the breach of the lease
but, rather, “sought attorney fees which are ancilary to the primary cause of action.” Srer, 196 I

App. B ar 700. Accnrdmgly, the court found the merger doctrme inapplicable- 5o, 196 I App.
Ba ar 70.

As n Brem, plantifs 1s not attempting to reitigate defendant s iabity. Instead, sne fied an action
upon the m:lmmg Judgment and sought ancilary attorney fees. WNFurthermore, the m:.rmmg court did not
and could not consider the postjudgment fees that the trial court awarded since they were not yet incurred-
Desendant attempts to distngush Szem by suggesting that the m:lmmg Judgment contamned no language
upon which the trial court could consider the question of postjudgment attorney fees. However, the
MUmmg Judgment separately provides for “reimbursement for reasonable attorney fees and costs of
collection.”

Desendant aiso argues that & e 15 napphcable because the &tem defendant, unhke defendant here,
entered mto a subsequent agreement to pay the fees. However, the release im Stew provided that 1t was
entered mto unthout prejudice to the rights of the plamtiff to seek attorney fees for postudgment proceedings,
not that the defendant affirmatively agreed to pay the plamtiéf s attorney fees- WFurther, tne case that Srem
renes on to support its conclusion, dosurao Brotners v. Arin Dstrovtng Lo., 125 I App. 3
267 1984 , nvoived only a Iease agreement, and no subsequent agreement to pay fees existed. ln

addition, the &Brem court' s mention that no judgment regarding attorney fees mcurred on appeal was rased or
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considered before the first appeal simply showed that the plantiff was not relitigating the 1ssue-

Desendant aiso argues that the trial court erred when it “expressly considered the underlymg
documents that merged into the mgmmg Judgment in finding the judgment mcluded postjudgment attorney
fees.” Desendant misstates the trial court' s ruing- The trial court did not base 1ts ruling on the underlying
note, but mstead specifically stated that its ruling was “mn accord’ unth the note- Such an analysis 1s entirely

proper, as the merger doctrine does not prevent a court from looking “beynnd the judgment to see upon what

It 15 founded to give the judgment its just erfect.” Meener v. Gray, 2 In. App. 3o 717, 726
1986 . citng Derr, 375 I at H72.

Furthermore, we find that the language of the judgment supports an award of postjudgment attorney
fees. There are two separate clauses i the judgment awarding attorney fees and costs one clause
speciically awards attorney fees of 2, 0060 and costs of 157  the other clause provides for
“reimbursement for reasonable attorney fees and costs of collection.” As the trial court held, because there
are twio separate clauses awarding fees and costs, the most logical nterpretation i1s that the specific award
clause provides for fees already mcurred because they could be calculated, while the other clause provides for
fees and costs to be incurred in the future-

In support of s argument that the m:lmmg Judgment was insufficient to support an award of
postyudgment fees, defendant renes on MNegro MNest. LLEL v. MIIFM]‘IIIB/‘II /”alla_qemerlt‘, y [
362 I App. 3o 6GYUO 2005 . In MNegro Nes:. the contract provied, “ I the undersigned
faills to pay for services rendered and collection efforts become necessary, the undersigned agrees to be
responsible for all collection costs mcurred.”  Bmphasis omitted.  MNegro MNest. 362 I App. Fa

at BYHO). The court found that because no evidence was presented as to what the parties ntended
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“collection costs” to mean, the contract did not speciically provide for attorney fees. #Negro MNest,
362 Iu. App. 3 at BSI. The WYjoming juagment 1s completely diserent it explicitly provides for
both “reimbursement for reasonable attorney fees and costs of conection.” 'Thus, there 1s no question as to
whetner “costs of collection” mciude attorney fees- KFurthermore, the MNegro MNest court stated,
“Bxpressly stating that ‘attorney fees' are recoverable 1s the clearest and easiest way to do this.” MNegro
Nes:. 62 I App. Fu at BSH. Tois 1s exactly what the WVyoming juagment aw. T argue that
postjudgment fees have not been specifically provided for 1S to ignore the plam language of the m:.wmmg
Judgment.

Desendant crtes mgmmg, Lansornia, and FFiorda cases n support of ms argument. However,
we are not bound to follow decisions of other states- eope v. Lummer, U6 I App. Fa HHO,
HYS 1977 . I adaition, defendant' s citation to Mammg law 1s curious mdeed considering that,
according to defendant, m'.rmmg 15 “far stricter’” than Bnois courts n appiyng the merger doctrne.
Furthermore, &henos v. Kaye, =219 .. App. aa 75, 268 Ca. Qepr. 38 1990 , wnich
held that an attorney fees clause in a contract merged with the judgment, was decided under a statute that

was later amended unth the mtention of changing the rule articulated n dohenos. Jwer v. Lavens, <30

Ca_ App- Hin 18, 37 Car. Reptr. 2a 1 1994 _ Finany, Fiorws Portery Srores or Panama
b'ny, - v. Amerll.'aﬂ N rona Bk, ST8 So. 20 BO1 Fia. App. 1991 ., s mappncabie
because 1t goes agamst the rule clearly articulated n Sem.

Desendant also contends that the doctrine of res judicata barred the trial court s consideration of
underiymg documents. Althnugh defendant did not raise this 1ssue m the trial court, he claims, wnthout

citation to authority, that “it 1s neither waived nor waivable because It 1s mherent m the Act.” Desendant



1-05-2275

waived the argument by faiing to rase 1t at the trial court level- A emie v. Bemmortn frsurance Lo,
109 1. 2: 350 1985 . WWaver notunthstanding, to the extent that he argues that a judgment
creditor should not be allowed to mntroduce extrinsic evidence of a right to continumg attorney fees unless the
right appears on the judgment 1tself, we find that the right did appear on the judgment itself, as explaned
above.

Therefore, we find that the doctrines of merger and res yugicata did not preclude the award of
postjudgment attorney fees.

B. Amard of Posyudgment Attnrney Fees and Bosts yl{thaut a Hearing

Fnany, defendant claims that the case should be remanded for a hearmg because the court awarded
postudgment fees and costs unthout notice or a hearmng- An order entered on Febrvary 16, 2005,
contnued the status on the crtation to miscover assets unti /Marcn T3, 2005. Desendant faied to
appear at the Marcn o1, 2005, hearmng, when the court imposed a judicial en of 84 236 16,
which mcluded the complained-of postudgment attorney fees. Tins amount was consistent winth a payout
Ietter that plaintiff sent defendant before the March < court date. The trial court also scheduled a rule to
show cause for his failure to appear and to produce documents required by previous court orders. A
transcript of the March o | | hearmg 1s not in the record, and defendant stated that a court reporter was not
present.

m find that defendant wiaived this argument because he did not raise it in the trial court despite
having ample opportunity to do so- Lemxe. 10D I, 2d at 355_ Oh Aprn Y, 2005, desendant
filed an emergency motion to modify the court s March <, 2005, order mposmng the juaicial hen. The

basis of defendant’' s motion was that mterest was calculated mcorrectly and that the note merged unth the
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Judgment.- Desendant aiso filed a reply m support of s motion to modify, then a supplement to his reply that
argued that the hien agamst the funds heid by mcago Tive  Trust shouid be vacated. In adaition,
defendant filed a response to plaintiéf s motion to deny defendant s motion to maodify the Marcn = order.
Fnany, orders and pleadings in the record suggest that there was a “lengthy hearng’ on defendant s motion
however, a transcript of this hearmg i1s not in the record-

MNlone of defendant’ s four fiings m relation to the award of postyudgment attorney fees rased the
notice and hearing 1ssue that he now argues on appeal- Furthermore, the only reference to a lack of support
for the fees was in a footnote of the reply to his motion to modiy, wherem he claimed that the
reasonableness of the amount was not before the court because plamtif was not entitied to postjudgment
sees. /ithough defendant “reserved the rignt to challenge the amount for which she asks,” he never did so-
"avmg had numerous opportumties to raise his opposition, he cannot now complain about the origmal award of
fees unthout notice or a hearmng-

. CONCLUSION

For the foregong reasons, we affirm the decision of the trial court-

QUINN, P.J., and CAMPBELL, J., concur.



