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opinion.
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Burke, and Theis concurred in the judgment andiopin

OPINION

Respondent, Brandon P., was charged by petitionafipudication of wardship with
aggravated criminal sexual abuse (720 ILCS 5/12)(B)(i) (West 2010)). The petition
alleged that the then-14-year-old respondent cotadchan act of sexual conduct against his
3-year-old cousin, M.J. Following an adjudicatoryahing, the circuit court of Vermilion
County found respondent guilty and sentenced hirthéolllinois Department of Juvenile
Justice for an indeterminate period not to excdgdhe period for which an adult could be
committed for the same act, or (2) the date ofardpnt’s twenty-first birthday, whichever
came first. 705 ILCS 405/5-710(7), 5-750 (West 201Respondent appealed, and the
appellate court affirmed the adjudication. 2013App (4th) 111022. This court allowed
respondent’s petition for leave to appeal. llIC&.R. 315 (eff. July 1, 2013).

BACKGROUND

On November 15, 2010, respondent was chargedtifjopdor adjudication of wardship
with aggravated criminal sexual abuse in that heirfg under the age of 17 years, committed
an act of sexual conduct against [M.J.], who wateunine years of age when the offense was
committed, in violation of 720 ILCS 5/12-16(c)(3)(iOn December 21, 2010, the State filed
its notice of intent to present evidence underiged15-10 of the Code of Criminal Procedure
of 1963 (725 ILCS 5/115-10 (West 2010)). The Stztee notice that it intended to offer the
statements that M.J. made to her mother on Oc®#&e2010, and to Detective Troy Hogren,
of the Danville police department, on October 261@ The State indicated that M.J.’s
statement to her mother was that “Brandon put sh#f in his mouth on her vagina which
made her vagina hurt and Brandon put his fingéreinvagina.” M.J.’s statement to Detective
Hogren was that “Brandon put his finger in her wagivhich made her feel bad and Brandon
spit on her vagina and put his penis on her at&Jhtke’s.”

The section 115-10 hearing began on May 10, 201.1's mother, Teresa J., testified that
on October 23, 2010, she was living with her cleildr19-year-old Stephanie; 19-year-old
Kayla; 7-year-old Lucas; 5-year-old Alana; and 3yeld M.J. On that day, Teresa picked up
respondent, her nephew, from the police stationrdasons unrelated to the instant case.
Teresa brought respondent to her house, wheregme g night. Teresa and Stephanie left the
house the next morning to run errands. After Teresarned home, she was sitting at the
dining room table with Stephanie, Kayla, and Jé#fyla’s boyfriend. Lucas, Alana, M.J., and
respondent were upstairs playing in Lucas’s bedroleresa heard M.J. scream, so Jeff went
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up to check on the kids. Lucas’s bedroom door vhas, nd something was tied around the
door. Jeff opened the door and the kids came daivastTeresa then left to pick up her
brother, Mike, respondent’s father. Mike and Teredarned to Teresa’s home. Mike and
respondent left shortly thereafter.

Teresa testified as follows concerning what hapdeafter respondent left:

“Q. [Assistant State’s Attorney:] And then whappaned after Brandon left?

A. Uhm, | can’t remember approximately how longvis after Brandon left, but
[M.J.] had come downstairs; and she was—she wabrtpherself.

Q. What do you mean by holding herself?

A. She had her hand on her—her pee-pee as shd sayjland she had—I thought
she had to go to the bathroom. And | asked hérafiad to go, and she said yes but it
hurt. And | told her to go ahead and—I believeltitber to go ahead and go. Then |
asked her why it hurt, and she said because Branadmput spit in her pee-pee.

Q. And after she said—after she said that, didagluany further questions?

A. |, uhm, | asked her, uhm—well, then | scoopeddp and | took her to—I took
her to my brother’s house.”

When they arrived at Mike’s house, Teresa told. kd.dell Uncle Mike and Aunt Aundrea,
respondent’s parents, what M.J. had just told Beréls]. told them that “Brandon had put had
[sic] spit on her pee-pee.” Teresa then called 911t@okiM.J. to the emergency room.

On cross-examination, the following exchange tplakce:

“Q. [Defense attorney:] So when you were questignor talking to [M.J.],
you—she stated to you that her pee-pee hurt; tstiteect?

A. Yes.

Q. And then what exactly did you say after that?

A. Her pee-pee hurt, that's why she couldn’t ge.peasked her why, and she said
that Brandon had spit on her pee-pee.

Q. And she—she used the actual word spit?

A. She went like—said, ‘He did this and put itioy pee-pee.’

THE COURT: The record should reflect that the e#® inserted her right index
finger in her mouth indicating the motion by theldh

On redirect examination, the assistant State’sorAely asked Teresa whether M.J.
“actually said spit or what words she used, didrsbteactually say it or did she just make that
motion with her finger?” Teresa replied that M.chdde the motion with her finger, and she
said—I'm getting frustrated. I'm sorry. Yeah, shade that motion with her finger and said
that she had—he had spit—put spit in her pee-pee.”

The section 115-10 hearing was continued to Mgy22é1. On that date, Detective Troy
Hogren testified that he was a police officer fog City of Danville, lllinois, and was assigned
to the juvenile division of the police departmdntOctober 2010, Detective Hogren became
involved in the investigation concerning M.J. Déitee Hogren interviewed M.J. on October
26, 2010, at the public safety building. Teresa prasent when Detective Hogren interviewed
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M.J. Detective Hogren introduced himself to M.Xplained that he was a police officer and
worked with kids, that M.J. was not in any troulaad that he was there to talk with her about
something that may have happened to her. M.Jnda¢iomother’s lap while Detective Hogren
was talking to her.

With regard to the investigation, Detective Hogtestified:

“Well, | explained to [M.J.] that | wanted to tai& her about what she had told her
mother a couple days ago and that | was herekdddier about something that may
have happened to her that she didn't like, andadame that she was at home there in
Lucas’s bedroom and it was her and Lucas and AtamthBrandon and they were
playing police and cops, some sort of a police@mub game, and she couldn’t tell me
what Brandon’s last name was she just told meBhabhdon was Uncle Mike’s son.
And then Teresa explained that that was his—that-wdncle Mike was her brother.
And she indicated to me that they were playing ¢asme and that Brandon stuck his
finger in her pee pee.

Q. She said that he stuck his finger in her pe2 pe

A. Yes.

Q. Did—did you ask her what pee pee was or—

A. Well, when she said that she pointed, she nzad®tion with her finger in
between her legs.

Q. And pointed in between her legs?

A. Yes, in the front.

Q. And after she made that statement did you nequre of her from that?

A. | asked her if she—if she had her clothes oofbrShe said her clothes were on.
| asked her if she had told anybody what happemééit and she said she told Aundrea
and Uncle Mike which would be Brandon’s parents ttaal happened to her. She said
she told them that Brandon spit in her pee pedlatdrandon put his weiner on her at
Uncle Mike’s house.

Q. And she said that happened at Uncle Mike’'s &@us

A. Well, she said that Brandon put his weiner endt Uncle Mike’s house.”

Following argument, the trial court ruled thatréhevas a sufficient basis to find M.J.’s
statements to her mother and to Detective Hogréabte and therefore held that those
statements would be admissible at trial pursuasetbion 115-10.

Respondent’s adjudicatory hearing began on Augiua011. Teresa was the first witness,
and testified consistently with her testimony & ffection 115-10 hearing. With regard to the
allegations against respondent, Teresa testifigtfitre to ten minutes after respondent left her
house, M.J. came downstairs and said she hadttothe bathroom. Teresa told M.J. to go, but
M.J. said she could not go because it hurt. Whkads she knew what M.J. was referring to
when M.J. said that it hurt, Teresa testified, “Shil it hurt to go potty. And | asked her why it
hurt, and that's when she told me because—becawas®l@n put spit in her pee-pee.”
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113 After a recess, the proceedings reconvened ifuttyeroom for M.J.’s testimony. The
State, M.J., Teresa, respondent, defense coumsketeapondent’s father, Mike, were present
for M.J.’s testimony.

114 The following exchange took place during the teialirt’'s preliminary questioning of M.J.:
“THE COURT: Can you tell me how old you are?
A. Four.

THE COURT: Four. Did you just turn four?

A. (Witness nodding head up and down)

THE COURT: Do you know what your birth date is?
A. (Witness shaking her head back and forth)

THE COURT: No? Did you have a birthday party?
A. (Witness nodding head up and down)

THE COURT: Was it a good party?

A. (Witness nodding head up and down)

THE COURT: Okay. Do you know where we are? Do kow what this building
is called?

A. (Witness shaking head back and forth)
THE COURT: No? Okay. Do you know what we’re dohreye?
A. (Witness shaking head back and forth)

THE COURT: Not really? Will you answer some quass for us if we ask you
some questions?

A. (Witness nodding head up and down)”
When asked if she would tell the truth if she wslseal questions, M.J. said yes.

115 The assistant State’s Attorney then began quesgod.J. M.J. stated her name for the
record and said that she lived in Oakwood withrether, her sisters Stephanie, Kayla, and
Alana, and her brother, Lucas. M.J. said that skeiw preschool, but did not know when she
started school.

116 The assistant State’s Attorney then began quesgadvi.J. about the incident at issue. The
following exchange took place:

“Q. [M.J.], do you remember when you had to gthi® hospital?
A. (Witness shaking head back and forth)

Q. You don’t remember?

A. (Witness shaking head back and forth)

Q. Do you remember having to talk to the police?

A. (Witness shaking head back and forth)

Q. Can you answer out loud for me?

A. No.

Q. You don’t remember?



A. (Witness shaking head back and forth)

Q. Do you remember Mommy taking you to the hospita
A. No.

Q. No? Do you ever—do you have a cousin nameddanah
A. (No response)

Q. Do you?

A. (Witness shaking head back and forth)

Q. Can you answer out loud for me?

A. No.

Q. No? Did you see Brandon in here today?

A. (Witness nodding head up and down)

Q. Can you point to him?

A. (No response)

TERESA: Listen to what Lindsay is saying and answer question, okay?
Q. Can you point to Brandon?

A. (Witness shaking head back and forth)

Q. No? Did something bad happen to you?

A. (Witness shaking head back and forth)

Q. You don't remember having to go to the hospliatause something bad
happened?

A. (Witness nodding head up and down)
Q. You do remember going to the hospital?
A. Um-um.
TERESA: She’s getting confused.
Q. Do you want to talk to us?
A. (No response)
THE COURT: She shrugs her shoulders.
Q. Can | have just a minute.
THE COURT: No, she’s—she’s being questioned. Yanitdalk to her separately.
Q. Okay.
TERESA: Can | say something or no?
THE COURT: No. That's part of the problem. We haveleal with it this way.
Q. Your Honor, I'm not going to ask any other giess.”
Defense counsel then declined to question M.J.

117 The State next called M.J.’s brother Lucas taftedtucas testified that he remembered
when M.J. had to go to the hospital, and testitieat he knew why she had to go to the
hospital. Lucas said that he was with respondelainagand M.J. that day, and that they were
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playing games. Lucas testified that he saw somgthippen to M.J. Lucas testified as
follows:

“Q. And what did you see happen to [M.J.]?

A. Thinking.

Q. Okay. Can you tell us what you saw.

A. Um-um.

Q. You said you were thinking. Will you tell us athyou saw happen?
A. I'm thinking.

Q. Did something happen when you were in the hmdfo

A. Yes.

Q. Who all was in the bedroom?

A. Brandon, me, and [M.J.] and Alana.

Q. And what was [M.J.] doing?

A. Laying down.

Q. Laying down. Where was she laying down at?

A. On the floor.

Q. Okay. Did [M.J.] have her clothes on? Did sheeha shirt on?
A. Her shirt is on.

Q. Did she have her pants on?

A. No.

Q. No? Okay. And what did you see happen to [¥1.J.]

A. (No response)

Q. Can you tell the Judge what you saw happemMtd.]?

*k%

Q. Lucas, can you tell the Judge what you saw.

A. I'm scared.

Q. That's okay, Bud. You're scared to tell us?

A. (Witness nodding head up and down)

Q. You can tell us. Nothing is going to happewda.

THE COURT: Is there anything that would make yesslscared?
A. (No response)

THE COURT: Don’t know. Anything that would makewanscared?
A. (Witness shaking head back and forth)

Q. Lucas, are you okay?

A. I'm scared.

Q. Okay. | won't ask you any more questions. Okag?/ou want to tell the Judge
what you saw?

-7-



7118

7119

120

7121

122

A. l want to leave.”
Defense counsel declined to question Lucas, sod.wea excused.
The State then called Detective Hogren to tesfifgtective Hogren began to testify
concerning his interview with M.J. Defense counséljected, arguing that M.J. was
unavailable as a witness. Defense counsel furttggred that M.J.’s statement to Detective
Hogren was testimonial, and thus was not admissifilieal because the defense did not have
an opportunity to cross-examine M.J. The trial towted defense counsel’s objection for the
record, but stated that it could not make a detgation at that point because the State might
recall M.J. to testify. The trial court acknowledg¢hat it might find the testimony
inadmissible at a later point. Detective Hogremthestified concerning his interview with
M.J. Detective Hogren'’s trial testimony concernith@t interview was consistent with his
testimony at the section 115-10 hearing.
Detective Hogren also testified that he intervidwespondent on October 25, 2010.
Respondent told Detective Hogren that he was aésBés house on October 24, 2010.
Respondent said he was upstairs with Lucas, Mhd. Afana in Lucas’s bedroom, and that he
showed the kids some pictures of naked ladies ®odii phone. With regard to the allegations
against respondent, Detective Hogren testified:
“I asked him if he had had any contact with [Mal.ny of the other children. He said
that he hugged [M.J.] when he got there. When helgoe, he hugged her. When |
explained to him what [M.J.] was alleging had hapggk he said he didn’t want to talk
to us any longer, that he wasn'’t a pervert, antittha was incest.”

Detective Hogren did not question respondent arthéun at that point.

On cross-examination, Detective Hogren testifleat heither M.J. nor Teresa mentioned
anything about a locked door at the house. M.& aéser told Detective Hogren that she
screamed or yelled loudly that day. Detective Hoglarified on redirect examination that he
never interviewed Teresa regarding the complaint.

The State presented numerous witnesses to testiigerning the chain of custody of the
DNA evidence. With regard to the DNA evidence, D&itehford testified for the State that
she is a forensic scientist specializing in forefwology and DNA analysis, employed by the
lllinois State Police Crime Lab in Springfield. ¢hford tested the sexual assault evidence
collection kit collected from M.J. for the preserafesemen. The kit contained vaginal swabs
taken from M.J., anal swabs taken from M.J., asd/ab taken from M.J.’s underwear.

A P30 analysis of the vaginal swab indicated semidre P30 analysis is an acid
phosphatase test, where two chemicals give a bpghtle appearance when there is a
reaction. The bright purple appearance is gradem fone to four, with four being the most
intense color and one being the weakest. Pitchfipedled the color in the test as a one.
Because the P30 analysis gave a reaction, Pitckifierddid a slide sperm search, which was
negative, as no sperm cells were identified. The pltosphatase reaction was negative on the
anal swab, so no further testing was done on thalb sThe acid phosphatase reaction also was
negative on the swabbing collected from M.J.’s unéar, but given the description of the
occurrence, the swab was preserved for possible BxiNdysis.

-8-



123

124

125

126

127

128

Pitchford then explained the difference betweemese being indicated or identified.
Pitchford testified that:

“The difference is indicated or identified. Andesm cells being present are an
identification. The only way sperm cells can be¢hs if semen is present.

Semen is indicated, and that term is utilized beed am utilizing a test called P30
that | know can react with other body fluids, wather body fluids being some vaginal
secretions as well as breast milk have been knowause a reaction depending on the
person’s body type. And because of that, P30 isidon extremely high levels in
semen. You typically would not expect to find thbsgh levels in vaginal secretions or
breast milk, but we have seen some reactions; acause of that, we are not capable
of reporting out that semen is identified. We osdy that it's indicated.”

Aaron Small testified that he is a forensic ségtreamployed by the lllinois State Police
Forensic Science Laboratory in Springfield. Smeditified concerning the DNA analysis in
this case. Small explained that a DNA profile isoflection of DNA types over 15 loci. The
loci is the marker for the area looked at in thalgsis. Small looks at 15 different areas of the
entire genetic code in a cell, and one sex deténgpilocus. The profile put together from all
those loci is the profile of an individual.

Small testified that he did a differential extiantof the vaginal swab taken from M.J.,
which is done when samples have semen indicatéldeon. However, the vaginal swab taken
from M.J. did not contain enough male DNA to obtaiDNA profile through the autosomal
DNA.

Small also examined the sample taken from M.Jideuwwear. Because there was no
semen indicated in that sample, Small followed radrmon-semen extraction protocol, and did
not do a differential extraction. This sample camgd a mixture of male and female DNA. The
female DNA profile matched M.J. There was a paBlIA male profile, meaning that there
was a male DNA profile in some of the loci testbdf it was not detected in all the loci.
Respondent could not be excluded from the areasenthe male DNA was detected. The
statistics were approximately one in 100,000 Afri¢gemericans, one in 7,400 Caucasians, and
one in 16,000 Southwest Hispanics.

On cross-examination, Small testified that theexen7 out of 16 loci where respondent
could not be excluded. When asked whether respomdenexcluded from the other nine loci,
Small explained:

“There are nine loci where | do not—I interpret givefile as there is no minor profile
that is showing up in those loci. There is DNA tisato be for the victim’s profile.
Therefore, it is only at the seven loci that | atfpgot results. It's not saying that there
aren’t—it’s not saying that the person or peopkeatcluded from the remaining loci.
It's saying that there’s no result obtained frorogé loci.”

On redirect examination, Small explained that ltsswere not obtained from the other
nine loci because:

“The amount of DNA, male DNA, that would have baeput into the amplification
reaction definitely plays into that. This samplet@ned a male-to-female mixture. It
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contained a male-to-female mixture in a ratio oé do thirteen. | could not amplify
thirteen nanograms of female DNA versus one namogramale DNA. Therefore, |
had to dilute the sample in order to get a prdfikt would be tolerant in our system.

The amount of DNA input into our system is spe&gifind it needs to be within a
range. If it's over a specific range, the amountathl DNA, our tests will not work
properly. Therefore, in order to get the amounthef DNA in a proper range, it was
diluted; and that definitely reduced the amount,the ratio, of male to female, diluted
the amount of male DNA that was input into the skanip

At the close of the State’s case, defense coamgakd that because M.J. was unavailable
to testify at trial, Detective Hogren could nottigsto statements that M.J. made to him.
Defense counsel maintained that those statements testimonial undeCrawford v.
Washington, 541 U.S. 36 (2004). Further, defendant had rar ppportunity to cross-examine
M.J., and M.J. was unavailable as a witness. Caresgty, admission of Detective Hogren’s
testimony would violate the confrontation clause.

The trial court rejected defense counsel’s cldiat M.J.’s statements to Detective Hogren
were inadmissible under section 115-10. The taairtagreed that M.J. was unavailable as a
witness. The trial court noted that M.J. “[tlestdi initially to preliminary matters and then
essentially froze up. It's clear the child is uné&lzle as a witness.” The trial court, however,
held that M.J.’s statements to Detective Hogrenewast testimonial and therefore were
admissible under section 115-10. Thereafter, tiaé ¢ourt also denied respondent’s motion
for a directed verdict.

Respondent’s father, Mike, was the sole witneses$tify on respondent’s behalf. Mike
testified that he called Teresa numerous timederday in question to check on respondent.
Mike’s impression was that Teresa was gone fromhloene from early in the morning until
she met him later in the day.

Following closing arguments, the trial court fourespondent guilty of the offense of
aggravated criminal sexual abuse. The trial catdrldenied respondent’s motion for a new
trial.

On appeal, respondent argued that: (1) M.J.’sestant to Detective Hogren was
testimonial and therefore was inadmissible becMidewas unavailable to testify; (2) M.J.’s
statement to Detective Hogren was unreliable usdetion 115-10; (3) respondent’s right to
the effective assistance of counsel was violateenadounsel failed to object to the admission
of certain unreliable scientific evidence; and rf@pondent’s right to a fair trial was violated
by cumulative trial errors.

In response to respondent’s first issue, the Staneeded that M.J. was unavailable as a
witness, so that her statement to Detective Hogreuld be admissible at trial only if that
statement was non-testimonial. The State argugdMhh’s statement was non-testimonial
and therefore was properly admitted.

Prior to oral argument, the appellate court deddhe parties to be prepared to address
eight cases that addressed when a witness is lmialeafor purposes of the confrontation
clause. Respondent filed a supplemental brief aggthat the State had specifically waived
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the issue of M.J.’s unavailability by agreeingraltto the trial court’s finding that M.J. was
unavailable, and by expressly conceding on appeaM.J. was unavailable. Respondent also
argued that the appellate court should affirm tiaé ¢ourt’s finding that M.J. was unavailable
because she did not testify at trial. The Stata filed a supplemental brief, withdrawing its
concession that M.J. was unavailable at trial, ramd arguing that M.J. was available.

On appeal, the appellate court first held thatttiz¢ court did not abuse its discretion in
admitting M.J.’s statements to Hogren because tstzgements were reliable. 2013 IL App
(4th) 111022, 1 41. The appellate court then stated

“Somewhat inexplicably, the State *** initially oceded that M.J. was
unavailable. Nevertheless, the State argues thatdtatements to Hogren were not
testimonial and therefore were properly admitteeic&ise the record shows that M.J.
was available for cross-examination, we rejecState’s concession and conclude that
respondent was not denied his constitutional tigltonfront M.J."ld. § 44.

The appellate court observed that when a declafgpetars for cross-examination at trial, the
confrontation clause places no constraints on sieeofi prior testimonial statemenid.  45.

With regard to its finding that M.J. was availalilee appellate court later explained further
that:

“M.J. was present for cross-examination but did amxdéwer any questions about the
events which were the subject of her statemertt®tgyen because defense counsel did
not ask M.J. any questions about those events.i@ddpl.’s apparent unwillingness
or inability to testify on direct examination abahese events, M.J. ‘appeared’ for
cross-examination at trial within the meaning o€ thonfrontation clause. M.J.
appeared for cross-examination because defenseelotmuld have cross-examined
her but chose not to do so. M.J.’s failure to fgstbout her statements to Hogren on
direct examination does not relieve respondenisobbligation to cross-examine M.J.”
Id. 1 48.

The appellate court next rejected respondentisnclhat his defense counsel’s failure to
object to the admission of certain evidence amaltdeineffective assistance of counsel.
Id. § 56. The appellate court also rejected respdisdelaim that he was deprived of a fair
trial. 1d. 1 59. The appellate court therefore affirmedttia court. This appeal followed.

ANALYSIS

Respondent raised four issues in his appeald@thirt. Respondent argued that: (1) M.J.’s
statement to Detective Hogren was testimonial laga(2) M.J. was unavailable as a witness
at respondent’s trial, so that the admission oftestimonial hearsay violated respondent’s
rights under the confrontation clause; (3) evenMif)l. was available for purposes of
cross-examination, M.J.’s statement to Detectiveggrido was inadmissible under section
115-10(b)(2)(A) because M.J. did not testify oredirexamination; and (4) the admission of
the improper testimonial hearsay was not harmlgss.e

In response, the State makes two concessionsStatefirst concedes that, for purposes of
this appeal, M.J. was unavailable. The State aleocexes that the trial court erred in deeming
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M.J.’s statement to Detective Hogren to be nonirtestial. The State argues, however, that
the trial court’s judgment should be affirmed bessthe trial court’s error in admitting M.J.’s
statement to Detective Hogren was harmless beyoedsanable doubt.

In light of the State’s concessions, the onlyéssemaining before this court is whether the
admission of M.J.’s statement to Detective Hogrereapondent's trial was harmless error.
Before we address that issue, however, we wilflgregldress the appellate court’s rejection of
the State’s concession on appeal.

In this case, the trial court, the assistant &taMdtorney, and respondent’s counsel all
agreed at trial that M.J. was unavailable. Theetappellate brief also conceded that M.J.
was not available as a witness at respondentlsiamnetheless, the appellate caaud sponte
raised the issue of whether M.J. was availablerejedted the State’s concession that M.J. was
not available.

It is true that a reviewing court is not boundabyarty’s concessioRPeople v. Nunez, 236
IIl. 2d 488, 493 (2010). However, in this case, dabpellate court erred in rejecting the State’s
concession that M.J. was not available and in aditrg the issusua sponte.

The issue of unavailable witnesses, in the contéxdection 115-10, was addressed in
People v. Stechly, 225 1ll. 2d 246 (2007)Sechly first noted that a trial court’s ruling on
evidentiary matters will not be reversed absem¢ar@abuse of discretiord. at 312. Here, the
appellate court did not review the trial court’'dimg on M.J.’s availability for abuse of
discretion. Rather, the appellate court essent@dhyducted its owmle novo review of the
record to find that M.J. “appeared” for cross-exaaion at trial within the meaning of the
confrontation clause.

In addition, in finding that M.J. was available fross-examination at trial, the appellate
court ignored precedent from this court to the @yt Sechly held that fear and youth are
factors to be considered by a court in determimihgther a child witness is unavailaldie. at
313. TheStechly court stated:

“Our appellate court has concluded that by the amemt to section 115-10 the
legislature intended ‘to include within the meanofd‘unavailable” withesses those
children who are unable to testify because of fewbility to communicate in the
courtroom setting, or incompetence.’ [Citations.}e Vdgree with these opinions.
Notwithstanding our holding inPeople v. Johnson, 118 Ill. 2d 501 (1987),] that
unwillingness to testify cannot constitute unauaility to testify for purposes of Rule
414, we believe that in the separate specific condésection 115-10, unavailability
includes those child witnesses who are unablestdydecause of fear.” (Emphasis in
original.) Id. at 315.

There is no question, based upon the recordsrctise, that M.J. was unavailable to testify
at respondent’s trial based upon both her youthfaad M.J. could barely answer the trial
court’s preliminary questions, and then completelgze when the State attempted to begin its
direct examination of her. The trial court, respamics counsel, and the assistant State’s
Attorney, all of whom were present in the jury roanmd observed M.J.’s attempt to testify, all
agreed that M.J. was unavailable. Under the cirtameges, the trial court did not abuse its
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discretion in declaring M.J. unavailable. The afgtel court therefore erred in rejecting the
State’s concession and in finding that M.J. waslabke to testify for purposes of section
115-10.

We also agree with the State that M.J.’s statesnenDetective Hogren were testimonial,
so that the admission of Detective Hogren'’s testiynconcerning those statements violated
the confrontation clause. The United States Supi@met inDavis v. Washington, 547 U.S.
813 (2006), noted the difference between nontestiahand testimonial statements given to a
police officer. The Court explained:

“Statements are nontestimonial when made in theseoof police interrogation under

circumstances objectively indicating that the priynaurpose of the interrogation is to

enable police assistance to meet an ongoing eneyrg€hey are testimonial when the

circumstances objectively indicate that there issaoch ongoing emergency, and that
the primary purpose of the interrogation is to lelssh or prove past events potentially
relevant to later criminal prosecutiond. at 822.

Here, the primary purpose of Detective Hogren’snview with M.J. was to establish or prove
past events potentially relevant to later crimipabsecution, so that M.J.’s statements to
Detective Hogren were testimonial.

As noted, in light of the State’s concessions,nged not address the first three issues
raised by respondent in his appeal. Accordingly,e address the sole issue remaining in
the case: whether the erroneous admission of Msldtements to Detective Hogren at
respondent’s trial was harmless error beyond aoredde doubt.

Confrontation clause violations are subject tarilass error reviewn reRolandis G., 232
lll. 2d 13, 43 (2008). The test is whether it appdseyond a reasonable doubt that the error at
issue did not contribute to the verdict obtainettiat. Id. When determining whether an error
is harmless, a reviewing court may, “(1) focus loa ¢rror to determine whether it might have
contributed to the conviction; (2) examine the ot@perly admitted evidence to determine
whether it overwhelmingly supports the conviction;(3) determine whether the improperly
admitted evidence is merely cumulative or duplisageperly admitted evidencdd.

Respondent argues that the focus must be on whetheState has proven beyond a
reasonable doubt that the error did not contribboitdhe guilty verdict. Respondent maintains
that the answer to that question in this case id@cause M.J.’s testimonial hearsay statement
to Detective Hogren did contribute to the trial ddinding respondent guilty of aggravated
criminal sexual abuse. Respondent characterizessMsthtement to her mother as half
non-verbal and open to interpretation. Furtherlaflas could add was that he saw M.J. lying
down on the floor with her shirt on and her parfts The State did not elicit whether it was
M.J.’s outer pants or underpants that were offr&toee, the trier of fact never heard evidence
whether M.J. was naked from the waist down, or wasring underpants. Further, even
though Lucas, Alana, M.J., and respondent werbarr@om, the trier of fact never heard any
testimony concerning where everyone else in thenneas, or what they were doing, when the
incident occurred.
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Given the preceding, respondent argues that Detddbgren’s testimony was essential to
buttress the State’s case. Respondent notes thatte Hogren testified that during his
interview of M.J., M.J. made several accusatoryestents, including the specific statement
that respondent put his finger and spit in her “pee,” and that respondent had put his
“weiner” on her.

Respondent further contends that Detective Hogrestimony was crucial to buttress the
State’s case because the remaining evidence icdBis was not overwhelming. Respondent
notes that the evidence adduced at trial was ¢élsgbondent could not be excluded at seven loci,
and there was insufficient DNA to come to any casidn as to the other nine loci. The State’s
witness, Small, could not say that the DNA obtaifesim M.J.’s underwear matched
respondent. Rather, Small could only say that nedgot could not be excluded from the list of
loci where they were identified.

In response, the State maintains that the triaitoerror in this case was harmless beyond
a reasonable doubt. The State asserts that Mpdrganeous, non-testimonial statement to her
mother, Teresa, given under circumstances thatrsoole its credibility, was the lynchpin of
the case against respondent. This properly admétedence overwhelmingly established
respondent’s guilt, and Detective Hogren’s testignowhich was duplicative of Teresa’s
testimony, did not contribute to respondent’s cotiwn. The State contends that this case is
nearly identical tdn re Rolandis G., 232 Ill. 2d 13 (2008), where the court held e trial
court’s error in admitting two testimonial statertsefiom the victim was harmless error.

In Rolandis G., 11-year-old Rolandis was adjudicated delinquemt the aggravated
criminal sexual assault of 6-year-old Von J. At&ualis’s trial, Von was called to testify and
answered some preliminary questions about himsed#de an in-court identification of
Rolandis, and stated that he knew Rolandis fromnétighborhood. When asked about the
events at issue, however, Von refused to respoefiride counsel declined the opportunity to
cross-examine Von.

Von’s mother, Jacqueline, testified that on the aaissue, Von came home from playing
outside, accompanied by Rolandis, and immediatelyt\wo the bathroom. Rolandis stayed by
the front door, but left when Von refused to comaekoutside with him. Jacqueline testified
that she saw Von coughing, spitting and rinsing misuth out with water while in the
bathroom. When Jacqueline asked Von what was wittsgaid his “throat was hot.” After a
few minutes, Von returned to the bathroom andetiacbughing and spitting again.

Soon thereafter, Von came into the living room reh#acqueline was sitting and told her
that, “Rolandis made me suck his dick.” When Jabgeejuestioned Von, he told her that
Rolandis had forced him to a nearby wooded aredahaedtened him with a stick if he did not
do what Rolandis wanted. Jacqueline called theepplho arrived within 10 minutes.

Officer Cure was the State’s next witness. Heftedtthat VVon told him that Rolandis had
forced Von to “suck his dick,” and that RolandissAelding a stick when he did so. Von told
Officer Cure that he choked while performing the, @nd that a fluid had come out of
Rolandis’s penis.
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Detective Swanberg also testified that he obsel@dls interview at the Carrie Lynn
Children’s Center, conducted by child advocate igadkeber. The interview was videotaped.
The videotape was played for the court. In therisy, Weber asked Von to identify various
parts of a boy’s body using two anatomical drawiryeber wrote down Von’s responses on
the drawings. In response to Weber’s questioniran képeated what he had told his mother
and Officer Cure, and also added some additiortallde

The trial court inRolandis G. held that, even though Von had been unable to @nsw
guestions at trial concerning Rolandis’s conduan¥Wad “testified” within the meaning of
section 115-10(b)(2)(A)n reRolandis G., 232 lll. 2d at 20. Therefore, the trial courtdhthat
the testimony of Von’s mother and Officer Cure canming VVon's out-of-court statements, as
well as Von’s videotaped interview with Weber, wadkmissible as exceptions to the hearsay
rule.ld.

On appeal, the State conceded that Von was uablaito testify. The appellate court
reversed and remanded Rolandis’s adjudicationirfqhthat Von’s statements to Officer Cure
and to Jackie Weber were testimonial and inadmiessibderCrawford. Id. at 22. The State
was granted leave to appeal.

TheRolandis G. court held that the trial court erred in allowiting testimony of Officer
Cure and the videotape of Von’s interview with Weli@o evidence at trial, as both
statements were testimonial and Von was unavailabke witness. However, the court found
that the properly admitted evidence overwhelmirgylpported Rolandis’s conviction, so that
the admission of Von’'s testimonial statements tdic®f Cure and Weber was harmless
beyond a reasonable douldt. at 43.

In finding harmless error, the court noted thiagré was no inconsistency concerning the
perpetrator’'s identity; Von spontaneously reveatedhis mother, in properly admitted
testimony, that Rolandis made him “suck his dickgn’s actions upon returning home
correlated to the type of sexual abuse Von saidroed; and Von'’s actions strongly indicated
that the abuse occurred very recently, at a timenaWion was solely in Rolandis’s custody.
Id. at 43-44. Rolandis admitted at trial that he alaadked Von home, through the wooded
area.ld. at 44. Consequently, Jacqueline’s testimony amiieg her observations of Von's
behavior, in addition to her testimony regardingn\$ostatement to her, overwhelmingly
supported Rolandis’s convictiohd. Jacqueline’s testimony was clear and uncontredert
Id. at 46. Moreover, the improperly admitted evidenees largely repetitive of the evidence
presented by Jacqueline, and did not resolve angriahaissueld. For those reasons, the
admission of Von’s testimonial statements to OffiGeire and Weber, although error, was
harmless beyond a reasonable dolt.

The State argues that considerations identictildse inRolandis G. compel a finding of
harmless error in this case. The State notes thatdvstatement to her mother was given
spontaneously, almost immediately after respontignthe house, M.J.’s complaint of pain
upon urination was consistent with the type of absise alleged, and respondent spent the
morning with M.J. in Lucas’s bedroom. In additiéorensic evidence, which was not present
in RolandisG., corroborated M.J.’s statement. Small testifiedtth swab from M.J.’s
underwear contained both her DNA and the DNA ofadencontributor, and respondent could

-15 -



7165

1 66

167

768

not be excluded from the DNA profile at seven loghich would be expected to occur
randomly in the population once every 7,400 uneel&@@aucasian individuals. These findings
corroborate M.J.’s assertion that a male touchedmitals, and that the male was respondent.
Although the DNA profile could not be describedaasatch to respondent, the partial match at
seven loci is highly probative given that M.J. wasespondent’s company for much of the day
before the swabs were taken, making it highly wetlikhat the male DNA was left by someone
else.

Respondent disagrees, arguing that the instaatisalistinguishable fromRolandis G. on
a number of grounds. Respondent notes that in &sinto six-year-old Von, M.J. was three
years old and minimally verbal. Moreover, M.J.’atetment to her mother was half gesture,
and was vague enough that it is unclear exactlyt Wappened, while Von clearly told his
mother that Rolandis had made Von “suck his dick.”

Respondent contends that this case is cloderr®T.T., 384 Ill. App. 3d 147 (2007), and
People v. Sechly, 225 Ill. 2d 246 (2007). Respondent states thahire T.T., the appellate
court held that the error in admitting testimoriahrsay was not harmless beyond a reasonable
doubt because the testimonial statements of thepleimant, who was unavailable at trial,
provided significantly more detail about the askalihn the properly admitted evidence.
Likewise, in Sechly, the court could not conclude beyond a reasondblébt that the
admission of hearsay statements did not contritautee finding of guilt. Here too, the State
cannot show beyond a reasonable doubt that thesadmiof M.J.’s hearsay statements to
Detective Hogren did not contribute to the findofguilt.

In Sechly, M.M., the five-year-old complainant, did not make immediate outcry.
Rather, Brenda Galete, who began babysitting M.M.November 1998, testified at
defendant’s trial that on January 13, 1999, M.Nd Balete about an incident of sexual abuse
by “Bob” that took place in December 1998. M.M. aespecified which Bob. Galete testified
that Joan, M.M.’s mother, had other people babggiti.M., including Joan’s nephew Bob
Reilly, who lived in Joan’s apartment building, amdo babysat for M.M. “a lot.” When M.M.
told Galete about the sexual abuse, Galete took.MoMloan’s place of employment and
insisted that they take M.M. to the hospital. Galetstified that during the ride to the hospital,
she did not recall hearing Joan ask M.M. what hapge On cross-examination, Galete
testified that she thought there were other pethiiehad molested M.M., and that she told the
police that she thought Joan was molesting M.M.

Joan testified at the State’s section 115-10 hgathat Galete came to her place of
employment and told Joan that they needed to také k the hospital. During the ride to the
hospital, when Joan asked M.M. what was wrong, Mi&&cribed an incident of sexual abuse
by “Bob.” Joan understood “Bob” to be the defendd&ubert Stechly, who lived in Joan’s
apartment building and was in a relationship wagarld Joan said that defendant babysat M.M.
in his apartment about two weeks before Christn®81Joan denied that her nephew, Bob
Reilly, ever babysat M.M. Joan’s trial testimonysaargely consistent with her testimony at
the section 115-10 hearing, although Joan test#id¢lde section 115-10 hearing that during the
ride to the hospital, M.M. identified her abuser‘Beb,” while Joan’s testimony at trial was
that M.M. identified her abuser as “Robert Stechdyting the trip to the hospital.
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Ann Grote, a clinical specialist in charge of tiespital’s child abuse team, spoke with
Joan at the hospital. Joan told Grote that thegbeaior was “the babysitter,” a man with whom
Joan was in a relationship. Grote interviewed Mavd asked her why she had come to the
hospital. M.M. said she was there because of wBab™ had done to her. M.M. described the
incident of sexual abuse that she had previouscriteed to Joan. Grote’s testimony at
defendant’s trial was essentially consistent wih testimony at the section 115-10 hearing.

Perry Yates, a social worker at M.M.’s school tifesl that he interviewed M.M. on
January 14, 1999. Yates began his interview witMMyy asking M.M. what she could tell
him about “Robert Stechly.” M.M. described an irend of sexual abuse similar to what she
had described to Joan and to Grote. Although Ya@stioned the name “Robert Stechly” in
his initial question to M.M., M.M. never mentionddfendant by name during the interview.
Yates’s testimony at trial also was consistent Wwithtestimony at the section 115-10 hearing.

The defendant iltechly had signed a confession. However, the defendaahted that
confession at trial. The defendant also presengstimiony from a psychiatrist that the
defendant did not understand the ramificationdgfisg a statement.

The Stechly case was originally tried before a jury, but thieyjcould not reach a decision
and a mistrial was declared. The parties then e with a bench trial and stipulated to the
testimony from defendant’s trial. The trial coustihd the defendant guilty, and the appellate
court affirmed.

The Sechly court found that M.M.’s statements to her motheravnontestimonial, and
that her statements to Grote and Yates were tesiaih@nd should not have been admitted at
defendant’s trial because M.M. was unavailable astiaess, and defendant had not had an
opportunity to cross-examine M.M. The court furtheld, in a plurality opinion, that the error
in admitting M.M.’s testimonial statements was hatmless erroiStechly, 225 Ill. 2d at 305.
The court found that the improperly admitted staeta could not be considered merely
duplicative of the properly admitted evidende. at 306. The court noted that M.M.’s
statements to Grote and to Yates were substansiafijar to her statement to Joan, but “the
fact that the testimony was coming from adults vadl no personal stake in the matter at
hand, no acquaintance with Joan or defendant,itiledolr no acquaintance with M.M., and the
strong similarity of the statements, gave them wgvdbeyond simple duplication of Joan’s
testimony as to what her daughter told hit.’at 305. The court also found significant the fact
that both Grotes and Yates testified that M.M. desti@ted the conduct at issue through the
use of dolls, another fact that reinforced the dwability of M.M.’'s statements and
distinguished them from M.M.’s statements to Jdan.Further, the conversation between
Yates and M.M. began with Yates asking M.M. whag¢ slould tell him about “Robert
Stechly.” The fact that M.M. recounted the eventguestion in response to a generic question
about the defendant was crucial evidence, partiguleghere the defense at trial concerned the
identity of the abusetd. at 305-06.

The Sechly plurality concluded that M.M.’s consistent repetit of the story strongly
reinforced its believability, and that reinforcerhenuld have overridden any doubts which
might have arisen in light of the significant cact® and inconsistencies between Galete’s
testimony, Joan’s testimony, and defendant’s camesSechly, 225 Ill. 2d at 309. Finally,
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the court stated that the conclusion that the emidegainst defendant was not overwhelming
was buttressed by the fact that the jurors at #ferdiant’s first trial could not agree on a
verdict.ld. at 310.

InInre T.T., the 14-year-old respondent was adjudicated dedintjfor committing two
offenses of aggravated criminal sexual assaulinagaeven-year-old G.Fare T.T., 384 Ill.
App. 3d 147. At a section 115-10 hearing, G.F.’shrag P.F., testified that she left G.F. at
Denise T.’s house for two and a half days. Deniseds respondent’s mother. G.F.’s sister
picked G.F. up on December 18, 2000, and when @alked into the house, she told her
mother, without prompting or questioning, that 66h [respondent]’ had ‘juiced’ her and put
his ‘ding-a-ling’ in her ‘bootie’ and her ‘fanni€.’Based upon G.F.’s prior use of those terms,
her mother understood G.F. to mean that resporidghsexual intercourse with her, and put
his penis in her buttocks and vagina. G.F. saithitinen she told Denise T. and respondent’s
sister about the incidents, they bathed her. GrRother did not contact the police or take G.F.
for medical treatment.

G.F. was interviewed by DCFS investigator Lewishday 4, 2001, nearly five months
later, after Lewis received a hotline report conogy G.F. G.F. was not examined by a
physician until May 7, 2001. G.F. told Lewis th&doh” stuck his “thing” in her “fannie” and
in her, pointing to indicate her vaginal area. @lBo told Lewis that respondent brought her
into the bathroom and stuck his “thing” into hemttie.” G.F. said that a “thing” was a
“ding-a-ling.” G.F. said that she told Denise Tdarspondent’s sister what had happened, and
also told her mother, P.F., as soon as she saw her.

G.F. also was interviewed by Detective Dwyer. Gok Detective Dwyer that respondent
put his “thing” in her “privates.” G.F. said thatthing” is what boys pee from, and “privates”
are what girls pee from, pointing to her vaginat¢aar G.F. told Detective Dwyer that
respondent then brought her into the bathroom amdhig “thing” in her “bootie” and in her
“privates.” G.F. pointed to her behind to indicatkat a “bootie” was. G.F. said that she told
Denise T. and respondent’s sister about the intsden

At trial, the parties stipulated to the testimafyG.F.’s mother, investigator Lewis, and
Detective Dwyer from the section 115-10 hearing-.Gvas called to testify and answered
some preliminary questions. When the questionstabhelwassault became more specific, G.F.
stopped answering questions, saying that she didemsember or that nothing happened.
Following a break, G.F. testified that respondemtuitoned her pajama suit in Denise T.’s
bedroom but would not respond when asked what megapeext. The State asked that G.F. be
declared unavailable. Defense counsel respondad@ia was responsive, she said that
nothing happened, and “ *her demeanor was oneraf &f giggling at times or smiling.””
InreT.T., 384 Ill. App. 3d at 154. The trial court deterehnthat G.F. was unavailable.

Denise T., respondent’'s mother, testified at ttiaht G.F. never complained that
respondent had touched her. Denise T. remaineddBigvith G.F.’s mother, P.F., after the
incident. They played cards and saw one anotheoslfaily. Denise T. testified that she
spoke with G.F. and P.F. in April 2001, and shesd<R.F. if respondent had touched her. G.F.
said “no,” grinned, laughed, and put her hand dwar mouth. Denise T. testified that P.F.
heard her conversation with G.F., but made no camume

-18 -



180

81

1182

783

In rebuttal, P.F. acknowledged having a conveysavith Denise T. in April 2001, but
denied that G.F. was present. P.F. never heard t@lFDenise T. that the incident never
happened. P.F. testified that she and Denise dd liw the same neighborhood and sometimes

saw one another or went shopping, but said theyndidsee one another for several months
because of the case.

The appellate court found that G.F.’s statemeatsnvestigator Lewis and Detective
Dwyer were testimonial, and held that the confrbotaclause errors were not harmless
beyond a reasonable doubt. The appellate couedstat

“Here, P.F. provided testimony describing G.F.’scopthat respondent had ‘juiced’
her. The evidence also included Dr. Lorand’s phaldiadings and expert opinion that
G.F. was sexually abused. However, at trial, G.&s wot able to testify about the
incidents of alleged abuse during her limited dies@amination before she froze, and
Denise T. testified that G.F. recanted her allegati against respondent. The
testimonial statements made by G.F. to Detective/@WDCFS investigator Lewis,
and Dr. Lorand were the only other evidence preskat trial to identify respondent as
the perpetrator. Moreover, those testimonial statgmprovided significantly more
detail about the assault than did P.F.’s testimeggarding G.F.’s statements. There is
a reasonable probability the admission of the rrestial evidence contributed to the
adjudication of delinquency. In addition, the evide in this case was not
overwhelming.”InreT.T., 384 Ill. App. 3d at 166.

The appellate court therefore reversed the judgmiethie trial court and remanded for further

proceedings.

Respondent contends that the instant case isasitifechly andIinre T.T. Respondent
argues that the evidence in this case was not dvmng, nor was Detective Hogren’s
testimony duplicative of M.J.’s initial outcry tehmother. Rather, similar to the testimony at
issue inSechly andIinre T.T., Detective Hogren'’s testimony was significantly mdegailed
than Teresa’s testimony. Respondent also asseatstlih State’s scientific evidence was
equivocal at best, and merely failed to excludewadent from a group of individuals whose
DNA profile might have matched at seven loci. Tinelihg of male DNA on M.J.’s underwear
merely means that a male touched M.J.’s underwRaspondent posits several innocent
explanations for the male DNA, including the poggibthat: a male folded M.J.’s underwear;
a male put M.J.’s laundry away; a male picked M.dlothes out of the closet for her; or a male
helped M.J. get dressed. Consequently, respondaimtaims that the State has not proven
beyond a reasonable doubt that M.J.’s statememstective Hogren did not contribute to his

adjudication for aggravated criminal sexual abus®e that the error in this case was not
harmless.

Upon review, we disagree with respondent thatftioes of this case are analogous to

Sechly andinre T.T., and distinguishable frofRolandis G. There was a question #echly
concerning the identity of the perpetrator, and threperly admitted testimony was

inconsistent and contradictory. Given those incgtesicies and contradictions, the court could

not say that the improperly admitted testimony pthyio part in the trial court’s finding of
guilt.
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Likewise inlnre T.T., the evidence against the respondent was not tiedming. The
properly admitted testimony of P.F. was contradidig the testimony of Denise T. Further,
P.F.’s testimony was not clear and convincing, gitleat P.F. never contacted the police or
took G.F. for a medical examination following hpoataneous outcry. The assault only came
to the attention of authorities through a hotlia# to investigator Lewis several months later.
Under the circumstances, it was likely that G.Fejsetition of the story to investigator Lewis
and Detective Dwyer, in even greater detail, reicdd the believability of P.F.’s testimony.
As in Sechly, the properly admitted evidencelimre T.T. was not so overwhelming that it was
clear beyond a reasonable doubt that the improjpeiyitted testimony played no part in the
adjudication of guilt.

In contrast to the evidence &echly andinre T.T., the properly admitted evidence in this
case overwhelmingly established respondent’s giMé.agree with the State that this case is
similar toRolandis G. As inRolandis G., and in contrast tBtechly, there was no inconsistency
here concerning the perpetrator’s identity. Furthatike Sechly andinreT.T., there were no
conflicts and inconsistencies in the properly ateditestimony in this case. Similar to Von’s
outcry to his mother inRolandis G., soon after respondent left Teresa’s house, M.J.
spontaneously revealed to her mother that respondad put spit on her “pee-pee.”
Respondent describes M.J.’s outcry to her mothehadls gesture and vague, based upon
Teresa’s cross-examination testimony at the sedtid10 hearing. On cross-examination,
Teresa testified that M.J. said, respondent “disl &md put it on my pee-pee,” with the court
explaining that Teresa inserted her right indegdminto her mouth indicating the motion by
M.J. We note, however, that Teresa clarified onreetlexamination during the section 115-10
hearing that M.J. both made a motion with her frayed said that respondent had “put spit in
her pee-pee.”

M.J.’s actions after respondent left the house atsrelated to the type of sexual abuse
M.J. said had occurred, and strongly indicated thatabuse occurred very recently. Teresa
testified that five or ten minutes after respondefither house, M.J. was holding herself and
complained that she had to go to the bathroomttutrt.

In addition to Teresa’s testimony, Lucas testifiedt something happened to M.J. when
she was in the bedroom with him, Alana, and respond.ucas testified that M.J. was lying
down on the floor and did not have pants on.

During his interview with Detective Hogren, resgent confirmed that he was in the
bedroom with Lucas, Alana, and M.J., and admitied he showed the children some pictures
of naked women on his cell phone.

As the State observes, in addition to the propadiyitted testimonial evidence, this case
also included forensic evidence, which was notemwes Rolandis G., Sechly or Inre T.T.
Although the DNA evidence was not a match for reslemt, respondent could not be excluded
from seven loci in the DNA profile, which would lBxpected to occur randomly in the
population once every 7,400 unrelated Caucasiaivithahls. This evidence certainly is
probative, given that the evidence is consistettt WMi.J.’s statement that respondent touched
her genitals. It is clear, then, that the propadynitted evidence in this case overwhelmingly
supports respondent’s conviction.
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As noted, respondent also contends that the grribris case was not harmless because
Detective Hogren’s testimony contained additiorethds not included in Teresa’s testimony.
Respondent argues that those additional detailsibated to his conviction. The additional
details were that M.J. said that respondent hattkshis finger in her pee pee,” and pointed
between her legs, and that M.J. told her Aunt Aeadmd Uncle Mike that respondent spit in
her pee-pee and put his weiner on her. Respondsetta that in light of the additional details,
Detective Hogren’s testimony cannot be consideepeéfitive of Teresa’s testimony.

We disagree. The court Rolandis G. noted that the improperly admitted testimony of
Officer Cure, and the videotaped evidence of Vomterview with Weber, contained
additional details not present in the properly atedi testimony of Von's mother, but
concluded nonetheless that the evidence presendsdlargely repetitive of the properly
admitted evidence, and did not resolve any matessales in the case. Notably, the videotaped
evidence inRolandis G. showed Weber asking Von to identify various pafta boy’s body
using two anatomical drawings, front and back, Withn’s responses written on the drawings.

Here, the improperly admitted testimonial evideadeled even less to the case against
respondent than the evidence found repetitive andutative inRolandis G. This case
involves the improper testimonial evidence of ooihe witness. We do not find it compelling
that M.J.’s statement to Teresa may have beentllitgss verbal than her statement to
Detective Hogren. Although M.J. told Detective Hegthe additional detail that respondent
“put his weiner” on her, that detail did not reshny material issue in the case. Upon review,
we find that Detective Hogren’s testimony was merelmulative of Teresa’s properly
admitted testimony. The error in admitting Deteetiogren’s testimony did not contribute to
respondent’s conviction.

CONCLUSION

We find therefore, beyond a reasonable doubt,ttteatmproperly admitted testimony of
Detective Hogren was cumulative of the properly dighth evidence, that the improperly
admitted testimony of Detective Hogren did not cdtte to respondent’s adjudication of
guilt, and that the properly admitted evidence Ims tcase overwhelmingly supports
respondent’s adjudication. The admission of Detedtlogren’s improper testimonial hearsay
was harmless error beyond a reasonable doubt.hese treasons, we affirm the appellate
court’s decision affirming respondent’s adjudicatmf aggravated criminal sexual abuse.

Appellate court judgment affirmed.
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