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PRESIDING JUSTICE GALLAGHER delivered the opinion of the court:

A;ter a bench trial, defendant KCeitn Bleard was convicted of three counts of aggravated kidnapping
for ransom and was sentenced to =90 years m prison. As a result of his conviction for aggravated

kidnappmng, defendant was required to register as a sex offender, pursuant to the Sex Oerender neglstratmn

Act e Hegistraton Ac: 7730 ILCS IS0 1 o1 seq. YWest BO02  and e Sex Desender
and c’"ld M"r derer cﬂmm"ﬂ’ty Nﬂt"’ﬂat’ﬂﬂ l.aul the Nﬂt"’ﬂat’ﬂﬂ Laﬂ’ 730 'Lcs '52 'n'
£l sef. est Eaue - DE’Eﬂdaﬂt appeals, ar quing that the nEg’Str ation Aﬂt and Nﬂt"'ﬂat’ﬂﬂ Law
are unconstitutional as applied to him because his crime did not have a sexual motivation or component.
Desendant furtner contends that section 5-4H-23 of the Uninied Gode of Gorrections the Gode 7230
Iness s5-44.3 mgt 2002 . which requires a blood sample for persons convicted of sexual
offenses or found Sexua"y daﬂyer ous, 1S unconstitutional as a violation of his fourth amendment ri ’ght aga’ﬂst

unreasonable search and Seizure- Far the reasons stated in this opimon, we uphold the GDﬂSﬂtlltlDﬂa’lty of
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the challenged statutes.

O May 17, 2002, a woman and her two chidren, age two and seven at the time, were
Kidnapped i front of thew home by two men- The men drove the woman and her chidren ta the defendant’ s
resulence and parked the car mside the garage- The two men talked to the woman's husband on her cell phone
and demanded money and drugs in exchange for s wife and chidren- At approximately Ml p.m., defendant
went to the garage with the victims and told the woman to sit i the car unth her chidren- Defendant sat
outside the car holding a gun- Bonce apprenended defendant and mis accompiices the next day after they took
the victims to a pay phone-

The trial court found defendant guity of three counts of aggravated kidnapping for ransom and two
counts of aggravated kidnapping of a chid under 123 years of age. Defendant was sentenced to three

concurrent 3ﬂ-year sentences. Whe court ordered a sample of defendant' s Dm be taken pursuant to

section 59=-H=-23 o the Gode.

ANALYSIS

Desendant argues that the neglstratmn Act and MNlotsication Law are unconstututional as apphed
to mm because his crime did not involve any sexual motivation or component and, thus, should not be included
as a sex offense- Defendant s argument 1s based on due process, right of privacy and equal protection
grounds.-

The neglstratmn Act and MNlotsication Law “set out a comprenensive scheme providing for the
registration and community notification of sex osfenders.” Meople v. Mﬂlﬂllﬂlll, 193 In. 2. HI3,

i, 739 N.E.2: 433 H37 2000 . The iegisiative mtent behind the creation of the

nEngﬂ' ation Aﬂt and Nntmnatmn Lﬂlll was “ to create an additional measure of protection for chidren
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from the mcreasing mcidence of sexual assault and child abuse.” M?Iﬂﬂﬂlll, 1923 . 24 ar H20,
739 N.B.2uat HAB. Secuon 2 B 1.5 of the Registranon Act classiies aggravated
Kkidnapping as a sex offense when “the victim 1s a person under I8 years of age, the defendant 1s not a parent
of the victim, and the offense wias committed on or after January 1, 1996." 730 ILCS
IS028 15 mgt 20082 . The ortenses of kidnaping, unlawful restramt and aggravated
unlaurful restramt, or an attempt to comnit any one of those offenses, also trigger the requirement that the
defendant register as a sex offender- 7-30 LGS IS0 2 8B 1.5 .

Here, defendant was convicted of aggravated kidnapping and was required to “register as a sex
offender n person and provide accurate mformation as required by the Department of State Ponce,”
pursuant to section B a of the Hegistration Act 730 ILCS IS0 3 a mgt 2002 . The
MNotisication Law provides that wihen a person registers as a sex offender, “the offender shall notify the law
enforcement agency having jurisdiction unth whom the offender registers that the offender IS a sex
orrencer.” 7290 LGS I1S2 HO mgt 2002 . The Nouscation Law requires the Inois
State Ponce to mantam a “ Stateunde Sex @rsender Database” to wWentify sex offenders and make the
infarmation available to the people speciied m the MNlotsication Law. 730 LGS IS2 NS a mgt

2002 .
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'- D"E prﬂcﬂss

DE‘Endaﬂt asserts that the neglstr ation Aﬂt and Nﬂt"'ﬂat’ﬂﬂ Law mnfri mnge on his fundamental
rights to procedural and substantive due process protections. Spemm:ally, defendant claims that his
fundamental liberty interests in maintaining a hving and rearing his children are being abridged unnecessarily and
arbitrarily- Desendant further contends that his right to procedural due process i1s violated because he Is
automatically labeled a sex offender hased on the comnussion of a crime aggravated kidnapping unthout notice
or oppor t"n’ty to L'hallenge that characterization-

Procedural due process requires that a person in danger of serious loss of ife, hberty or property be
given notice of the case aga’ﬂst him and oppor t"n’ty to meet It. MHIIIEIIIS Ve E/dl' Id!ﬂ, "'2'" u-s-
S99 F3HUB. H7L . EB. 2:.18 4HI. 96 S. C:. 893, 909 1976 . Substanuve due
process bars the yﬂverﬂmeﬂt from arb'trar"y exercising I1ts power unthout the reasonable justification of
serving a leqiimate mterest- Aamers v. %ﬂms, U4 U.S_. 327 331 BB L. Ba. 24
662. 668. 106 S. C:. 662. 665 1986 .

mﬂﬂ confronted unth a claim that a statute violates constitutional guar antees of due process, the
court must first determine the nature of the right upon which the statute allegedly méringes. eople v.
Cornemss, 213 Ii. 24 178. 203, 821 N.E.2, 288, 304 2004 . Where e rgnt
mfringed upon 1s a constitutionally protected fundamental right, the statute I1s subject to strict scrutiny
analysis. doornenus, SIZ3 I, 240 ar 20M, B21 INLB_-24 at Z30™M_. The rational basis test 1s used
to deternune the validity of a statute challenged on due process grounds where the statute does not affect a
fundamental rignt- doornems, 2123 . 20 at 203, 821 NLB.24 at 0. To saussy the

rational basis test, a statute must only bear a rational relationship to the purpose the legisiature sought to

accomplish in enacting the statute. Lornems, S13 . 24 at 203F-04H, 821 N_.E.24 a: F04Y.
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m also note the well-settled axiom that statutes are presumed constitutional and the burden of
establishing a statute’s mvalidity falls on the party that 15 challenging the statute. & re A%, S04 I
2:50 62 78B7 N.B.2: 7H7. 755 2003 . Lourts have a duty to construe a statute in
a manner that upholds 1ts vahdity and constitutionality ¥ that can be reasonably done /”alﬂllﬂm, 1923 I
Zaat HIB, 739 INLB.24 at Y237 . and a statute should be upheld as Iong as a conceivable basis
exists for finding a reasonable relationship to the publc interest to be protected- .I.m 2049 I, 24 at
GG' 787 N.E.EH at 757- 1;115 court reviews the L'Dﬂst’t"t’ﬂna”ty of a statute oe novo- .l.m
204 L. 20 a: 62, 787 N.B.24 a: 755.

Defendaﬂt contends that the neglstr ation Act and Nﬂt"’ﬂat’ﬂﬂ Law violate his constitutional due
Drocess ri lghts and should be subject to strict scr ut’ﬂy— DE'FEﬂdant further ari gues that even ¥ this court does
not use strict scrutiny, the laws should fail under a rational basis analysis- The Imnois Supreme Gourt nas
determmed that the Heqistration Act and INIotificauon Law do not infringe on fundamental rignts and are
subject to the rational basis test. .I.m 204 li. 24 a: 67, 787 N_.B.24a: 758. In
.I.m the linois Supreme Gourt upheld the validity of the neglstratmn At.'t and MNouscation Law
aganst due process arguments- .I.”./, 204 1. 20a: 68, 787 N_B.24 at 758_. The court
reaffirmed an earlier holding that the statute reasonably served the purpose of assisting law enforcement n

protecting chidren against sex offenders, and the statute thus satisfied the requirements of substantive due

process. .I.m 204 §i. 24 67-68, 787 N .24 1 758, citing eopre v. Adams,
MY L. 2« 381 581 N.e.2: 637 199 .

Tius court has recently upheid the vandity of the Hegistration Act and MNlotsication Law i the
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context of due prm:ess.' In eopre v. Funer, ST I App. g 728, 730, 756 N_B.24
255, 257 2001 . me desendant stole a van, and two chidren, ages B and 15, nad been 1eft nsime
the van while thewr father went into a store. Based on the childr Eﬂ’s presence in the stolen van, the
defendant was convicted of aggravated kidnapping of a minor and was thus required to comply with the
Hegistration Act. Funer, 24 111, App. 3d at 729-30, 756 N.E.2d at 257. The
defendant chaiienged the Flegistration /ct as appied to mm based on due process grounds. #Funer, 324
In. App. Faat 73, 756 NLB.2d at 258. The court stated that because the Flegistraton Act
does not affect a fundamental right, the rational basis test should be used to determme whether a due process
visiation occurred- #uner, T2 I App- Fa at T3S, 756 NLB.24 at 258. The court
noted that every provision of the Hegistration Act relates to registration of convicted sex offenders and that

the act serves the purpose of governing sex offender registration and the release of such information-

! Although the Registration Act and Notification Law recently were challenged in People
v. Hall, 217 1ll. 2d 324, 841 N.E.2d 913 (2005), the Illinois Supreme Court decided that case on

other grounds and did not reach the issue.
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Fuver, T2 . App- Fo at 732, 756 NLB.24 a1 259.

The Fuver court further observed that the Ezeneral Assembly decided to protect the chidren of
Timois from sex crimes by creating the neglstratmn Act, which allows law enforcement officials to more
easily locate chid sex offenders. Fuver, T2 I App. Bd ar 7A32-323, 756 NLB-24 ar
259. The neglstratmn Act was reasonably related to the public interest of protecting chidren from
narm- M#Funer, T2 I App. aBd at 733, 756 NL.B.24 at 259. The court rejected the
defendant' s argument that aggravated kidnapping has no relationship to the neglstratmn Act’s purpose of
protecting chidren from sex offenders- KFuver, F2H In. App. Bd ar 733, 756 N2 ar
260. m agree unth the Kuver court s reasomng that an obvious connection exists between aggravated
kidnappmng and the purpose of the neglstratmn Act because aggravated Kidnapping 1s often a precursor to
maore grievous sexual offenses. KFuver, F2H I App. Fa ar 733, 756 NLB.24 a: 259.

Desendant argues that s offense difers from the crime m KFuver- In Fuver, the arresting polce
officer testified that when he asked the defendant what he intended to do with the chidren that he kidnapped,
the defendant told the officer that “he was gomng to fnd a hotel room and ask the qirl ¥ she had any friends.”
KFuver, F2H I App. Fd ar 7323, 756 NLB.24 at 259. Desendant argues that here, m
contrast to #Funer, no evidence was presented here of a sexual component ta his crime, and he argues that
the law 1s arbitrarily apphed to him unthout the justification of serving the purpose of the neglstratmn Act.

Houwever, the statute does not require blatant evidence of a sexual component to the offense of
aggravated Kidnapping- 730 ILCS IS0 28 1.5 Mst 2002 . 'The statute requires
defendant to register as a sex offender based on his conviction for aggravated kidnappmg, and that offense

was mncluded m the statute because the Emeneral Assembly deemed that aggravated kidnapping often is a

precursor to more grievous sSex offenses. 730 'Lcs 'sa E B '-5 yl/est Enoe -
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'The dissent in this case argues that the crime of aggravated Kidnapping contains no sexual element
and asserts that the facts here did not establish that defendant engaged in such activity uith ether minor
victim- ‘That argument also was recently espoused by the majority in People V. Jonnson, B3B3 |||, App
3d 356, A63-64, 8B4HAN.E.2d H3Y, YHO 2006 . The desendant m Homnson argued
that his classification as a Sex offender hased on a conviction for aggravated kidnapping was arbitrary and
unreasonable when no sexual motivation wias mvoived. Jomson, BB |11, App. 3d ar F63, BHI
N.E.2d at Y. Wesing the rational basis test, the court in Homnson neid the Reqistraton Act
unconstitutional as apphied to that defendant, and the court distinguished #Funer hased on the statement made
by the defendant that indicated s possible sexual motvation- Jonnson, BB 1. App. 3d at 63,
BYFN.E.2d at HHO. The court n Jonnson aiso rened on authority from Fiora, Omo ana New
York- Somnson, BB ||, App 3d ar F6H, BHFI N.E.2d ar HHO.

The aissent m Hornson noted, however, that it 1s the nature of the offense — aggravated Kidnapping —
that triggers the Hegistration Act. Jonnson. 363 In. App. T at F6H, BHUF NLE.24 at
oo MIfsan, J.. speciaily concurring m part and dissenting in part - Mnreaver, the dissent found It
reasonabie for the Ezeneral Assembly to conclude that a person who kidnaps a child may commit a sexual
crime unth that chid- Jornson, <363 1|, App 3d at 364-65, BHF N.E.2d ar 4 musun, y .
specially concurring n part and dissenting n part - The Jonnson dissent further noted that the Ezeneral
Assembly has the power to protect chidren from a person convicted of aggravated kidnapping by requiring
that person to reqister as a sex offender- dornson, <363 I App. B ar ABS, 84H3 N_B.2q
ar HI me'snn, J.. speciaily concurring m part and dissenting n part - See aiso &y re g L., 1-

o4-nos March 3l 2006 iargely reiying on #Fuver but noting the majority opmon m Aomnson -



1-04-2157

Here, the aissent presents a vald argument that because a defendant convicted of aggravated
Kidnapping does not, as an element of that offense, engage n a sexuval act, the appication of the Hegistration
Ant and MNlotsication Law to such a defendant 1s overbroad- Indeed, the aggravated kidnapping statute nsts
eight different methods of committing that offense, only one of which speciically mentions chidren- See
720 ILCS 5 1I0-2a 2 mgt 2002 a person commits aggravated Kidnapping when the
victim 1s “a chid under the age of 123 years or a severely or profoundly mentally retarded person” -
However, the Hegistration Ant classHies aggravated kidnapping as a sex offense only if the victim of the
aggravated kidnapping 1s younger than I8 years of age, and the putative kidnapper 1s not the vicum's parent.
730 ILCS IS0 2 B 15 . Theresore, the sex offender registration and notification provisions are
not triggered i every aggravated Kidnapping case but only when the victim of the Kidnapping i1s a youth who 1S
taken by someone other than a parent. The Ezeneral Assembly had a rational basis to apply the registration
and notfication requirements based on 1ts view that Kidnappers of chiidren, or those convicted of the unlawful
restraint of children, or those who attempt those offenses, may have a propensity to commit sexual crimes
agamst chidren. Bt 1s not the role of this court ta averre the Ezeneral Assembly’s rational basis for the
statute. 'The appncation of the Hegistration Act and MNlotication Law to defendant does not violate ms

due process r Ights.

Il. Privacy
Defendant next contends that the dissemination of his information through the
Registration Act and Notification Law violate his constitutional rights to privacy. The United
States Constitution provides a right of privacy that applies to personal decisions involving

marriage, procreation, contraception, family relationships and child rearing. Carey v. Population

9
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Services International, 431 U.S. 678, 684-85, 52 L. Ed. 2d 675, 685, 97 S. Ct. 2010, 2016
(1977). The Illinois Supreme Court has held previously that the information obtained from sex
offenders required to register under the Registration Act and Notification Law is not subject to
the federal right to privacy. Malchow, 193 Ill. 2d at 425, 739 N.E.2d at 441.

The right of privacy protected by article I, section 6, of the Illinois Constitution extends
beyond the federal right of privacy by “ ‘expressly recognizing a zone of personal privacy,’ ” and
this provision is broad and without restrictions. Malchow, 193 Ill. 2d at 425, 739 N.E.2d at 441,
quoting Kunkel v. Walton, 179 Ill. 2d SI9, S37 1997 Ii. Const. 1970, art. I, §6. Tus
right anly protects agamst unreasonable mvasions of privacy. /Mo, 193 I 84 2t U35, 739
INLE_24 at Y. The court first must determine whether the defendant has a reasonable expectation of

privacy in his sex offender r eqistry information and then consider whether the public access to that information

unreasonably mnvades that privacy expectation. Lornems, 2123 I 2a ar 1923-94H, B21 NL.B.24
at 299.

@Vur supreme court has held that a defendant does not have a reasonable expectation of privacy in his
sex offender r Eg’st" y information because that information I1s airi Eﬂdy public as part of the court record and the
dissemunation of that information i1s the resuit of the dE‘Eﬂdﬂﬂt’s own criminal conduct. aﬂrﬂﬂ/[l[s, 2'3 "l-
20 at 196, B21 N.E.24 a: 300. In Lorrens, the court determined that the defendant lowered
the reasonable expectation of privacy by committing a crime that resuited in his prosecution and a public record
that contans the challenged mformation- oornemss, 213 . 20 ar 196, 821 NLB.2q4 a: 300.
SIm:E the reasonable expectation of pr'vaﬂy was mimimal, the defendant had no lEy’t’matE prlval:y interest in
mformation that was already a public record thus, he could not argue that it should not be compied and

aissemmated under the Hegistration Act and MNouncaton Law. Lornenss, 2123 . 2a ar 196-97,

10
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821 N.E.2q a: 300.

In tmis case, defendant argues that doornems should not apply because that case nvolved a defendant
who committed a sex-related offense, aggravated crimmnal sexual abuse. Defendant at bar mamtamns that s
offense of aggravated Kidnapping did not contam a sexual component- However, the General Assembly
created the Hegistration Act and MNlotsication Law unth the clearest intent to nclude aggravated kidnapping
as an offense that requires registration and dissemmation of the registry information, evidenced by the express
nclusion of aggravated kidnapping mn the statute- 7-30 LGS IS0 2 8B 1.5 mgt 2002 .

Desendant’ s argument 1s based on case law that 1s distinguishable from the weight of authority n
Bunors, such as &y re My FDIU PVl County Lorans Koy, 152 Ii. 34 T8I, GOY N.B.2y
929 1992 . Desendant argues that case establishes s privacy right m the sex offender registry
mformation however, It is distinguishable because 1t mvolved two people who had not been charged unth
anything at the time they were required to submit har samples and provide fingerprints- See M Lounty
Grang Jury. 152 . 24 ar 3BS, 6O INLB.2d at 931 In this case, defendant was charged
wnth and convicted of aggravated kidnapping, and all information from the court records is already available to
the public-

Desendant also renes on cases from other jurisdictions, as well as a law review article, to argue that
the disserination of the registry nformation could lead to acts of “vignantism” agamnst mm because people unll
be able to search out s nformation and possibly cause mm harm- See o M. v. Vermera, 170 F.23u
F96 Fra Gir- 1999 . However, that argument does not persuade this court to disregard established
Munois 1aw that defendant’ s conduct has caused the loss of his expectation of privacy in the sex offender
registry mformation and that the State has a substantial interest n the compilation and dissermmation of this

mformation to help law enforcement protect chidren from sex offenders. See Loornemss, S1<3 . 24 at

11
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200-01. 821 NLB.24 at F02. WYV theresore reject defendant's argument that the Hlegistration

Aﬂt and Nﬂﬂ'ﬂﬂaﬂﬂn LBIH violate his constitutional r ight of privacy-

I Baual Protection

Desendant next argues that the Hegistration Act violates his equal protection rights because the
definition of a sex offender 15 overbroad and overmciusive- Iefendant argues that because his offense was
not sexually motivated, he should not be classiied as a sex offender and be sutyect ta the Hegistration Act.

m disagree-

Byual protection requires the government to deal unth ndividuals who are “similarly situated’ m a
simiar manner- Esenstact v. Bora, HOS U.S. H3H, YYHG-Y7, 31 L. Ba. 2q 34T,
I58-59 92 S. C:. 1029, 1035 1972 . The egual protection clause 1s triggered when the
law “lays an unegual hand on those who have committed intrmsically the same qualty of offense.” Skumner v.
Ohianoma, M6 US. 535, SHI, 86 L. B.. 1655, 1660, 62 S. C:. 1IN0, I3

1942 . A claim that a statute violates the equal protection clause requires the determmation of whether
a fundamental right 1s nvolved or whether the statute discrummnates agamnst a suspect class. eople v.
Aams, MY I, 20 381, 391, S81 N_.B.2: 637, 642 1991 . [k neither factor 1s
mvaived, the court uses the rational basis test to deternune whether the statute rrationally differentiates
between persons smmilarly situated.- Adams, Y by 2 ar F91, 581 N_B.24 at BH2. Under
the rational basis test, the statutory classHication need only bear a rational relationship to a legitimate state
goal- eopre v. Hleea, IMB . 24 1, 7-8,. 591 N_.B.2: US55, H57 1992 . An equal
protection challenge governed by the rational basis standard 1s hmited “if any state of facts may be reasonably

conceived to justify the enactment, it must be upheid.” Meeq, IHB 6. 20 a: B, S91 INLE_.24 at

12
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yoH.

Desendant 1s correct m usmg a rational basis standard to argue the presence of an equal protection
violation-. EHowever, defendant fais to estabisn that an equal protection violation exists. Agam, while
defendant relies on authority from MNew York, Fiorda and Ono, the Exeneral Assembly has determmed
that the neglstratmn Act Is a reasonable method of furthering the legiimate state interest of protecting
chidren from sex offenders. #Fover, B2 I App. Bd ar 733, 756 NLB.24 a:t 260. The
Lzenerai Assemnly also has clearly ntended that aggravated Kidnapping should be included as a sex offense
based on 1ts perception that children are at risk for a sexual offense ¥ they are Kidnapped.- 730 ILCS
IS0 28 1.5 We: 2002 Fuer. 33Y hi. Avp. 3o o 733, 756 NLB.24y ar

260. Thus, the constitutionanty of the Hegistration Act must be upheld agamst defendant s equal

protection argument.- Heeq, IHB L. 24 2t B, S91 N_LB.24 2t YUSH.

IV. Consututionanty or DINIA Statute
DE‘Endaﬂt also ar gues that the compulsor ) extraction and perpetual stori mng of his DNA violate his
fourth amendment right to be free from unreasonable search and seizure- Iefendant argues that taking a
blood sample fram him does not serve any special need beyond general law enforcement- Defendant also
argues that even ¥ a special need exists, the State’s mterests do not nutluetgh his pr Ivacy mterests in his
blood sampie and ms IDINIAL
ﬁE '”’ﬂﬂ’s SHpr eme Bnur T r Eﬂeﬂt’y affirmed the nnnstltutlnnallty of the statute author 1zing

extraction and stori ing of DNA m pEﬂﬂ/E Va Gﬂl‘ Villy Nﬂ- 9903' MB" ch 23, ans - 1;18

supreme court held that creating a database to compare D'V/‘ samples that aid in the resolution of crimes

13
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consttutes a special need beyond general law enforcement- &@arvin, sip op. at I23. The court aiso
conciuded that the statute s purpose — to “absolve mnocents, wentiy the guity, deter recidivism by identifymg
those at a high risk of reoffending, or bring closure to victms' — creates special needs beyond ordinary law
enforcement- M@arvm, sup op- at IS3-IH_. In &zarvin, the defendant also asserted that the S'tate’s
mterest in the blood sample and DNA do not outweigh ms privacy mterest. zarvim, sip op. at . The
court noted that a convicted felon’ s privacy rights are significantly dumimshed, favoring the State's interests
m “ ‘deterring and prosecuting recidivist crommnal acts ”’ when balanced against a defendant' s privacy interest.
Lzzrvin, snp op- at IM, quoting People V. dzarvin, 3HD 11, App 3d 845, 856 (2004)- Theresore,

based on &@arvin, we upnoid section 55--3 as constitutional on 1ts face and as appled to the defendant.

CONCLUSION
Because we conclude that the challenged statutes do not violate defendant s due process, equal

protection or privacy rights and are otherunse constitutional, the judgment of the circuit court 1s affirmed-

AFHI‘mEﬂ-
O'MARA FROSSARD, J., concurs.

NEVILLE, J., concurs in part and dissents in part.

14



1-04-2157

JUSTICE NEVILLE concurring in part and dissenting in part:

I concur in that part of the opinion affirming Beard’s conviction for aggravated kidnapping
(720 ILCS 5/10-2 (West 2002)), but | write separately and dissent from that part of the majority’s
opinion affirming the trial court's order requiring Beard to register as a sex offender, pursuant to the
Sex Offender Registration Act (730 ILCS 150/1 et seq. (West 2002)) (Registration Act) and the Sex
Offender and Child Murderer Community Notification Law (730 ILCS 152/101 et seq. (West
2002)).

The facts establish that once Beard was convicted of aggravated kidnapping (720 ILCS 5/10-
2 (West 2002)), he was adjudicated a sex offender. 730 ILCS 150/2(B)(1.5) (West 2002). Although
aggravated kidnapping is a Registration Act offense, it does not contain sexual elements (720 ILCS

5/10-2 (West 2002)),? like the registration offense of sexual exploitation of a child. 720 ILCS 5/11-

%A person commits the offense of aggravated kidnaping when he or she: “(1) Kidnaps for
the purpose of obtaining ransom from the person kidnaped or from any other person, or (2)
Takes as his victim a child under the age of 13 years, or a severely or profoundly mentally

15



1-04-2157

9.1 (West 2002)°. Finally, the facts do not establish that Beard engaged in a sexual act with the two
kidnap victims under 18 years of age, or that Beard had an intent to engage in a sexual act with the
minor kidnap victims.

While I accept the fact that there is a compelling need to protect children from those in our
society who commit sexual offenses upon them, Beard and others convicted of the offenses in
section 2(B)(1.5) of the Registration Act are brought within the purview of the Registration Act for
offenses that do not involve the commission of sexual acts on children. If the majority is correct that
“the General Assembly decided to protect the children of Illinois from sex crimes by creating the
Registration Act,” how is that purpose served by forcing defendants to register who have not been

convicted of engaging in sexual acts with children? Slip op. at 6, citing People v. Fuller, 324 III.

App. 3d 728, 732-33 (2001). | note the majority's reliance on Fuller. The Fuller court justified the

inclusion of aggravated kidnaping, an offense without a sexual element, in the group of sexual

retarded person, or (3) Inflicts great bodily harm, other than by the discharge of a firearm, or
commits another felony upon his victim, or (4) Wears a hood, robe or mask or conceals his
identity, or (5) Commits the offense of kidnaping while armed with a dangerous weapon, other
than a firearm ***, or (6) Commits the offense of kidnaping while armed with a firearm, or (7)
During the commission of the offense of kidnaping, personally discharged a firearm, or (8)
During the commission of the offense of kidnaping, personally discharged a firearm that
proximately caused great bodily harm, permanent disability, permanent disfigurement, or death
to another person.” 720 ILCS 5/10-2 (West 2002).

% A person commits the offense of sexual exploitation of a child "if in the presence of a
child and with intent or knowledge that a child would view his or her acts, that person: (1)
engages in a sexual act; or (2) exposes his or her sex organs, anus or breast for the purpose of
sexual arousal or gratification of such person or the child." A person also commits the sexual
exploitation of a child if that person "knowingly entices, coerces, or persuades a child to remove
the child's clothing for the purpose of sexual arousal or gratification of the person or the child, or
both." 720 ILCS 5/11-9.1 (West 2002).
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offenses with sexual elements (see 730 ILCS 150/2(B)(1) (West 2002)) “because aggravated
kidnapping is often a precursor to more grievous sexual offenses.” Slip op. at 7, citing Fuller, 324

I1l. App. 3d at 733. While the majority relies on the Fuller court's statement that aggravated

kidnaping is often a precursor to more grievous sexual offenses, neither the majority nor the Fuller
court supports this statement with a citation to a scientific study that found a nexus between
aggravated kidnaping and the sex offenses codified in section 2(B)(1) of the Registration Act. See
730 ILCS 150/2(B)(1)(West 2002). Therefore, to the extent the majority relies on the Fuller court's
statement, its reliance is misplaced.

"The constitution and statutes of this State provide *** that no person shall be convicted of

an offense which he has not been charged with having committed.” People v. Lewis, 83 Ill. 2d 296,

300 (1980), citing Ill. Const. 1970, art. I, §§ 2, 7, 8; Ill. Rev. Stat. 1979, ch. 38, pars. 111-3, 113-1,

113-4. 1 think the Lewis rule should be followed in this case: a person convicted of aggravated

kidnaping of a child under 18 years of age should not be forced to register as a sex offender when he
has not been charged with or convicted of a sex offense like the sex offenses codified in section

2(B)(1)* of the Registration Act. People v. Lewis, 83 I1I. 2d at 300. Given the facts in Beard, “there

is no rational basis for requiring defendant to register as a sex offender where he has no history of

4"(B) As used in this Article, 'sex offense' means: (1) A violation of any of the following
Sections of the Criminal Code of 1961: 11-20.1 (child pornography), 11-6 (indecent solicitation
of a child), 11-9.1 (sexual exploitation of a child), 11-15.1 (soliciting for a juvenile prostitute),
11-18.1 (patronizing a juvenile prostitute), 11-17.1 (keeping a place of juvenile prostitution), 11-
19.1 (juvenile pimping), 11-19.2 (exploitation of a child), 12-13 (criminal sexual assault), 12-14
(aggravated criminal sexual assault), 12-14.1 (predatory criminal sexual assault of a child), 12-
15 (criminal sexual abuse), 12-16 (aggravated criminal sexual abuse), 12-33 (ritualized abuse of
a child). An attempt to commit any of these offenses.” 730 ILCS 150/2(B)(1) (West 2002).
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committing sex offenses and his offense of aggravated kidnaping was not sexually motivated and

had no sexual purpose.” People v. Johnson, 363 Ill. App. 3d 356, 363-64 (2006) (“the Registration

Act *** violates [defendant’s] substantive due process rights under the state and federal constitutions
where [defendant’s] designation as a sex offender bears no rational relationship to the State's interest
in protecting the public from convicted sex offenders”). Finally, in my opinion, Registration Acts
serve a useful purpose, but if a defendant is convicted of kidnaping, he should be forced to register

as a kidnapper and not as a sex offender.
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