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INTRODUCTION

The Movants' Proposed Complaint alleges that a quarter of the Legislative and

Representative Dishicts fail to comply with the requirements of the lllinois Constitution

and tþe Plan as a whole is not politically fair. The potential effect of this non-compact

political genymander will limit voters' choices for state senator and state representative

in future elections for the remainder of the decade and possibly firture decades. Rather

than hea¡ the case on the merits, Respondents press this Court to freeze in place this

unconstitutíonal Redistricting Plan because the potential relief that Movants seek may, or

may not, prejudice some state senators. To do so would contravene the established

precedent in this Cout and others that ensuring that filture elections aro not held under

unconstitutional redistricting plans outweighs the potential prejudice to firture candidates

for offtce.

ARGUMENT

TIIE MOVANTS' CLAIMS FOR INJUNCTIVE AND DECLARATORY
RT,LTEF'ARE TIMELYAS APPLIED TO FUTIJRE ELECTIONS.

I. Respondents Have Faited to Establish Prejudicc

In their Response Brief, Respondents urge this Court to forego reviewing the

Movants'challenge to the clearly unconstitutional Redistricting Plan becatrse some of the

potential remedies may affect the political decisions of hvo+hirds of the state Senate,

However, Respondents fail to cite one case in this jurisdiction or any other in which the

potential effect on the staggered terms of state senators was the deciding factor against

constitutional review of a redistricting plan.

In fact, as the Respondents correctly note, this Court drew its own redistricting

plan and ordered all state senators to stand for reelection in 1966 because the
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configuration of legislative districts violated the "one-man, one-vote" principle

establislred by the U.S. Supreme Court in Rqtnolds v. Sins. People ex rel. Engle v.

Kerner,33 Ill.2d 11, l2-15 (1965), While this Court in Kerner //did not implement new

staggered terms for senators, it did reset the length of terms for the current state senators.

Kerner II, 33111.2d at 14.

In 1974, this Court again noted that it may set aside the constitutional scherne fcr

staggered terms of state senators if it finds that a redistricting plan violates the federal or

state constittrtions. People ex rel. Píerce v. LaVelle,56 Ill,2d 278,283 (1974). The

lroldings in these cases reflect the U,S. Supreme Court's guidance in Reynolds t¿ .9i¡¡ls

which urged courts to act and fashion remedies "to insure that no frrther elections are

conducted under an invalid plan." Re¡ntolds v. .Sfnrs, 377 U,S. 533, 585 (1964) (noting

that it would be unusual for a court not to take appropriate action).

Respondents attempt to distinguish the cases cited by Movants in their opening

brief by only noting the cases from states which do not feature staggered terms.

(Respondents'Brie{ Page 13). However, Respondents failed to distinguish two cases

cited by the Movants in which the courts denied application of the doctrine of laclrcs lo

redistricting challenges despite the potential effect on the staggered terms of the elected

of{icials. In Martín'v, Soucíe, the Third District courl reversed the circuit court's

application of laches to future elections despite the fact tllat the potential relief would

affect the staggered terms of the Karilcakee County board members that had just been

elected. Martin. y, Soucie, 109 IIl.App .3d 732,732-736 (3rd Dist. 1982); See also Exhibit

1, Ill.Rev.Stat., ch. 34, 1J 839 (1981). In IVìlson v. Kasiclz, the Supreme Court of Ohio

allowed a constitutional challenge to a redistricting plan to proceed after the primary
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election even thougl'r state senators in Ohio serve staggered terms and would necessarily

be affected by any future remedial measlues. llìlsonv. Kasich,20l2 WL 592541, at +1,

* 1-t3 (Ohio, February 17,2012); OHlo Cottsr, art. 2, $ 2.02; art. I l, $ 12. None of the

courts in tire above cases even mentioned tlie potential effect to the staggered terms of

elected officials as a prejudice that bars judicial review of the redistricting plans. In both

lularlín and, Wilson the courts noteC that the need to ensure that fl¡hrre elections were not

held under an unconstitutional redistricting plan far outweighed the potential prejudice, if

any, to the electoral expectations of offroeholders. lulartìn,109 Ill.App.3d at 736; Wlsott,

2012 WL 592541at *1-+3. Respondents have not cited one case where a court has

declined to enjoin frrture election because the staggered terms of future candidates may

be affected. Further, Respondents have not cited one case where a court has held that

elected offrcials have a right to a particular length of term of offïce, especially where the

term ofofhce has not yet been set.

Respondents have failed to offer any evidence or argument as to how the timing

of the Movants'petition would prejudice the candidates for state senator who were

nominated in the March 20,2012 primary. As Respondents concede, despite the statutory

requirement that the Secretary of State draw the Senate terms by lot immediately after the

redistricting map has been passed, the process for determining the staggered terms of

Illinois senators has not yet occurred. l0 ILCS 5129C-15: (Respondents'Brief, Page 5).

No candidate for the Illinois Senate knew at the time of fìling his or her Petitions firr

Candidacy in December, 201i (or even knows today for that matter) whether or not the

district they chose to run in would be up for re-election in 2014 or 2016, Accordingly no

Senate candidate could have made any decisions based upon which term was going to
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expire in 2 or 4 years. That statement is as true today as it was back on June 3, 20I I

when the Redistricting Plan becarne law Any prejudioial effect a potential remedy may

have on a candidate for the Illinois Senate would be due to the unconstitutionality of the

Redishicting Plan, not the Movants'timing.

The cases relied upon by the Respondents in which the courts discuss the

potential prejudice against candidates and vcters only concern the effect ofa delayed

lawsuit on the immediate election, not ftihue elections. (Respondents'Brief, pages l4-

15). In fact, the court in Dobsott dismissed the plaintiffs'election-eve challenge to the

city council map without prejudice so that the case could be re-fiied and heard on the

merits as to future elections. Dobson v. lula)¡or and Cíty CottncíI of Baltirttot'e C¡ry,330

F.Supp. 1290, 1303 (D. Md. l97l). In the instant case, this Court's March 14,2012 order

mooted any relief as to the March 20,20l2primary and focused the potential relief on

future elections. Hence, this Court should follow the reasoningin Dobson, lularlin and

Wilson and hold that Movants a¡e not baned from challenging future unconstihrtional

elections.

Furthermore, given the myriad forms of relief that could be implemented based on

the outcome of the case, Respondents' concerns of prejudice to state senators are purely

speculative. For example, Counts III and IV of the Proposed Complaint challenge the

constitutionality of Representative District 35. (Prop. Complt. Counts III, IV). Like the

plaintiffs in Scfuage, the Movants have crafted a remedy that ftxes the unconstitutional

shape of Representative District 35 while not disilubing the boúndaries of Legislative

District lS.Schragey. State Bd. of Elecffons, SS Ill.2d 87, 104-108 (1981). This potential

relief would have zero prejudicial effect on the state senator elected to Legislative Distict
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18. Likewise, this Cou¡t or a special master could develop remedies for any one of the 27

Representative Distrists that Movants allege violate the constitutional requirements for

compaotness and political fairness without afflecting the staggered term of any state

senator. (Prop. Complt" para. 68, page 11).

il. Movants Have Not Waived Their Request For Post-2014 Rslief

Respondents incorectly claim that the Mcvants have waived any request for

relief beyond the 2014 primary election. (Respondents'Brief, page l2). While the

Movants seek to enjoin any future elections under this unconstitutional Redistricting Plan

as soon as possible, the Movants have not limited this request to 2014. The relief

requested in the Proposed Complaint sought to enjoin the Respondents from conducting

any future elections under the Redistricting Plan. (Prop, Complt., Counts I-VIII). In the

Movants'opening brief, the Movants noted that while this Court's March 14, 2012 order

rendered moot any relief as to the March 20,2012 primary election, it did not foreclose

relief as applied to 2014 "or any subsequent election." (Movants' Brief, page 12).

Therefore, the Movants' requested relief has not been waived. People v. lYendl,l63 Ill.2d

346,3s1 (1994).

CONCLUSION

The Respondents have placed the potential electoral convenience of some state

senators ahead of the rights of the Movants and the voters in the entire state of lllinois to

participate in elections under a Redistricting Plan that comports with requirements of the

Illinois Constitution. The fact that some of the Movants here chose to vindicate their

rights under federal law and the U.S. Constitution prior to asserting their rights in this

forum should not bar the review of the Movants'meritorious claim as it relates to ñlfure
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elections. Had the Movants asserted their rights urder the Illinois Constitution in

October of 2011, when the state claims were dismissed with prejudice, it would have set

off dual-track litigation that would have certainly caused the very prejudice that

Respondents bemoaned in the Joint Opposition to Movants' Petition. Moreover, the

passage of time cannot legalize an unconstitutional acï. Harnts v. Cily of Peoria, 373lll,

594,602-603 (1940). For the foregoing reasons, Movants claims are not barred by the

doctrine of hclrcs as to future elections. Accordingl¡ Movants respectfully request that

this Court grant them leave to file their complaint for decla¡atory judgment and injunctive

relief.
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