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NATURE OF THE CASE

This appeal arises from the circuit court’s denial of a petition for leave to
file a “taxpayer standing” suit in which the petitioners (“Plaintiffs”) sought to
enjoin implementation of four public acts — Public Acts 96-34, 96-35, 96-37, and
96-38 — that they identified as “comprising the 2009 capital program.” (A 28.)1
These Acts, along with Public Act 94-36, which was passed at the same time
(collectively, the “Capital Projects Acts”), authorized and provided revenues, debt
financing, and the first year’s appropriations for $31 billion in capital projects
throughout the State, including the construction and improvement of roads and
highways, public schools, hospitals, libraries, state universities and colleges,
prisons, and facilities for mental health treatment and for the care of disabled
veterans and their spouses.

Plaintiffs’ proposed complaint (the “Complaint”) alleged, among other
things, that Public Acts 96-34, 96-37, and 96-38 each violate the Single Subject
Clause of the‘ Illinois Constitution, Ill. Const., art. IV, § 8(d). The Complaint
further alleged that, in light of provisions in Public Acts 96-35, 96-37, and 96-38
providing that they would take effect only if House Bill 255 (enacted as Public Act

.96-34) “becomes law,” all four Acts together comprise “one bill” that also violates
the Single Subject Clause.

Reversing the circuit court, the appellate court fuled that Public Act 96-34
violates the Single Subject Clause and is “void in its ehtirety.” (A2,17-18.) The

appellate court did not rule on Plaintiffs’ other constitutional challenges but,

1
References to record materials use the following prefixes: “A” - attached

appendix; “C” - seven-volume common law record.



addressing a claim they did not make, held that its decision that Public Act 96-34
is unconstitutional, combined with the provisions in Public Acts 96-35, 96-37,
and 96-38 making their effectiveness “contingent on the enactment of Public Act
96-34,” meant that these other Acts “cannot stand.” (A 2, 18.)

This Court granted the petition of the defendahts (the “State Parties”) for
review of these rulings by the appellate court and for review of its failure to hold
that Public Acts 96-35, 96-37, and 96-38 satisfy the Single Subject Clause.
(A'63.)

All issues in this appeal are raised on the pleadings.

ISSUES PRESENTED FOR REVIEW

1.  Whether the appellate court erred in holding that Public Act 96-34
violates the Single Subject Clause. -

2.  Whether the appellate court erred in failing to rule that Public Acts
96-35, 96-37, and 96-38 satisfy the Single Subject Clause.

3. Whether, in the alternative, the appellate court erred by holding that,
if Public Act 96-34 is unconstitutional, Public Acts 96-35, 96-37, and 96-38 are

invalid, or by failing to limit the temporal scope of that holding.



STATEMENT OF JURISDICTION

Based on the appellate court’s January 26, 2011 decision that Public Act
96-34 violates- the Single Subject Clause of the Illinois Constitution, the State
Parties on February 18, 20 li filed a petition for review of that decision as of right
pursuant to Supreme Court Rule 317. Pursuant to Supreme Court Rule 315, the
State Parties’ petition also sought review of the appellate court’s failure to hold
that Public Acts 96-35, 96-37, and 96-38 satisfy the Single Subject Clause, and
of its holding that Public A(;t 96-34’s unconstitutionality rendered Public Acts
96-35, 96-37, and 96-38 invalid. On March 3, 2011, this Court granted the

petition for review. (A 63.)

CONSTITUTIONAL PROVISIONS INVOLVED
The Single Subject Clause of the Illinois Constitution provides:

Bills, except bills for appropriation and for the codifi-
cation, revision or rearrangement of laws, shall be
confined to one subject.

Ill. Const. art. IV, § 8(d).



STATEMENT OF FACTS

The Capital Projects Acts

The Capital Projects Acts — the fdur Acts that Plaintiffs identified as
“comprising the 2009 capital program” (C 28), along with Public Act 96-36, which
Plaintiffs did not challengé — were all signed into law on July 13, 2009 and took
effect immediately. (A 2; 2009 I1l. Laws 631-32, 770, 784, 936, 1010.) At that
time, the State’s economy was suffering f"rom the severe recession affecting the
entire nation.2 Collectively, the Capital Projects Acts implemented an initiative
to authorize and provide revenues, debt financing, and the first year’s appropri-
ations for $31 billion in capital projects throughout the State.

Public Act 96-37 |

The short title of Pﬁblic Act 96-37 is “the FY2010 Budget Implementation
(Capital) Act‘.,” and iis stated purposed is “to make changes in state programs that
;n'e necessary to implement the Governor’s Fiscal Year 2010 budget recommen-
dations conéerning capital.” (2009 Ill. Laws 784.) The substantive provisions of
the Act authorize capital projects, including hospital improvements (2009 Ill.
Laws 784-87); new community health centers (2009 Ill. Laws 787-91); public
library construction (2009 I11. Laws 791-94); school energy efficiency projects, and

early childhood and charter school construction (2009 Ill. Laws 807-09).

2
In the 15 months before passage of the Capital Projects Acts, unemploy-

ment in Illinois rose to more than 10% from less than 6%, and the number of
unemployed individuals increased to more than 700,000 from less than 400,000.
See http://Imi.ides.state.il.us/laus/historicalMonthly. htm (accessed Mar. 21,2011).
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Public Act 96-36

Public Act 96-36 (the validity of which Plaintiffs do not contest) authorized
bond financing for the projects specified in Public Act 96-37 and also increased

“the bond limits for several categories of projects already authorized by statute,

including the construction and improvement of capital facilities at state univer-
sities, colleges, prisons and correctional centers; state facilities for child care,
mental health treatment, and thé care of disabled veterans and their spouses; and
rail and mass transit facilities, airport.facilities, and highways, roads, and bridges.
(2009 I11. Laws 772-75.) Public Act 96-36 provided for the new bond proceeds to
be used to fund these projects (collectively, the “Capital Projects”) and directed
that the corresponding bonds be repaid out of the newly created “Capital Projects
Fund” with the revenue sources specified in Public Act 96-34. (2009 Ill. Laws
491, 770-71.) Section 10 of Public Act 96-36 also authorized an additional $55
million in payments from the Underground Storage Tank Fund for approved
remediation and related work on leaking undergound storage tanks. (2009 I11.
Laws 776.)

Public Act 96-34

Public Act 96-34 secured revenue ‘sources for the Capital Projects and
created the Capital Projects Fund in the state treasury as part of the mechanism
for channeling those revenues to the Capital Projects. (2009 I11. Laws 469-632.)
New revenues created by Public Act 96—34 included increased taxes on sales of |
alcoholic beverages by manufacturers and importing distributors (2009 Ill. Laws

571-74), increased fees and fines under the Vehicle Code (2009 I1l. Laws 576-626),




and higher retailers occupation taxes and use taxes on candy, soft drinks, and
certain grooming and persoAnal hygiene products (2009 Ill. Laws 514-15, 519-20,
525-_26, 531, 537-38). Pﬁblic Act 96-34 alsb established revenue for the Capital
Projects from two additional sources: video gaming and private management of
the state lottery.3

Public Act 96-34 requires that all of the new revenues it created be
deposited in the Capital Projects Fund and, with one exception, requires that they
be used “only for capital projects and the payment af debt service on bonds issued
for capital projects.”i (2009 I1l. Laws 491.) The exception is contained in Section
905, which directs annual transfers from the Capital Projects Fund to the General
Revenue Fund of just under $245.2 million (id.) and, at the same time, discon-
tinues annual ‘transfers of a corresponding $245.2 million from the Road Fund
(which receives motor fuel taxes and is used to pay principal and interest on
bonds issued to pay for construction on state transportation projects, see 30 ILCS
330/15(a) (2008); 35 ILCS 505/8(e)(1)(B) (2008)) to pay for operations of the
Illinois State Police and the Secretary of State, which are now paid from other

sources. (2009 Ill. Laws 494-96, 1518, 1537-38.)

3 Public Act 96-34 authorized video gaming in licensed establishments under

the administrative authority of the Illinois Gaming Board, subject to a 30% tax
on the “net terminal income” after payouts to players of at least 80% of the
combined amounts wagered. (2009 Ill. Laws 469, 477-78.) Public Act 96-34 also
authorized engaging a private manager for the State Lottery who would receive
“no more than 5% of Lottery profits” and be subject to the Department of
Revenue’s control over “all significant business decisions.” (2009 Ill. Laws 480-
81, 843-44.) Public Act 96-34 provided for the payment into the Capital Projects
Fund of the increase in lottery proceeds to the State over those received in 2009,
adjusted for inflation. (2009 Ill. Laws 490-91.)
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| Section 955 of Public Act 96-34, in addition to increasing vehicle registra-

tion fees, made modest upward revisions in the vehicle weights for bridges and
highwéys in the State, inéreased thé fines for violations of these limits, and
required the additional revenue to go into the Capital Projects Fund. (2009 Ill.
Laws 578, 580, 582, 584, 588, 601, 604-06, 613-14, 617-21.) Section 935 author-
izes a study of the “effect of the Lottery on Illinois families.” (2009 Ill. Laws 563.)
And Section 805 requires the Governor to report on the status of Capital Projects,
including, for each project, “[t]he amount and source 6f funds . . . appropriated,”
“[t]he amount of expenditures to date . . . and estimated amount of total State
expenditures and proposed schedule of future State expenditures,” and “[a]
timeline for completion.” (2009 111. Laws 479-80.)

Public Act 96-38 -

Public Act 96-38 changed various provisions in Public Act 96-34, including
the effective date of some of the tax increases. (2009 Ill. Laws 938, 954-55, 965-
66.) Public Act 96-38 also gave the Gaming Board jurisdiction over all video
gaming operations and the authority to administer rules and regulations for video
gaming, and it further required that persons seeking certain positionsin the video
gaming businesé submit to a background investigation. (2009 I1l. Laws 1000-04.)
| Public Act 96-35

For the fiscal year ending on June 30, 2010, Public Act 96-35 appropriated
public funds for the projects authorized by Public Act 96-37 and for expenditures
on projects for which Public Act 96-36 authorized additional funding. (2009 Il

Laws 632-770.)




Contingent Effectiveness Provisions

Some of the Capital Projects Acts contain provisions stating that the
relevant Act, or speciﬁéd portions, would take effect only if another Act “becomes
law.” Public Act 95-35 provides that it does not “take effect” unless House Bill
255 (which was later enacted as Public Act 96-34) “becomes law.” (2009 I1l. Laws
770.) Some of the provisions of Public Act 96-37 likewise provide that they do not
take effect unless House Bill 255 “becomés law.” (2009 Ill. Laws 825, 836, 850,
853,856,859, 862, 868,871,896, 899.) And similar language is contained in parts
of Public Act 96-38. (2009 Ill. Laws 936, 953, 963, 976, 998, 1003, 1006.)
Circuit Court Proceedings

As described by their proposed Complaint, Plaintiffs are an Illinois citizen
and | taxpayer, and an Illinois-based corporation licensed as a wholesaler and
importing distributor of wine and spirits that is required to collect and pay the
taxes prescribéd by the Liquor Control Act, 235 ILCS 5/1-1 et seq. (2008). (A 29-
30.) Shortly affer passage of the Capital Projects Acts, Plaintiffs filed a petition
pursuant to Section 11-303 of the Code of Civil Procedure, 735 ILCS 5/11-303
(2008), for leave to file their Complaint seeking an injunction against the
expenditure of public funds to implement Public Acts 96—34', 96-35, 96-37, and -
96-38, which they alleged were unconstitutional on various grounds. (A 22-26.)

The Complaint alleged, among other things, that Public Acts 96-34,96-37,
and 96-38 each violated the Single Subject Clause of the Illinois Constitution, Ill.
Const., art. IV, § 8(d). (A 42-45.) The Complaint further alleged that, in light of

provisions in Public Acts 96-35, 96-37, and 96-38 stating that they would take



effect only if House Bill 255 (enacted as Public Act 96-34) “becomes law,” all four
Acts together comprised “one bill” that also violated the Single Subject Clause.
(A 55.)4 The Complaint did not assert any nonconstitutional grounds to invali-
date any of these Acts, nor did it contest the validity of Public Act 96-36. |

The Attorney General filed a response to Plaintiffs’ petition maintaining
that it should not be allowed because none of the proposed claims had merit.
(C 1016-62.) After further briefing and argument (C 1065-1100, 1176-1230), the
circuit court denied the petition, finding that Plaintiffs’ Complaint did not state
a “reasonable ground” to pursue any of their proposed claims. (C 1172, 1229.)
Appellate Court Proceedings |

On appeal, the parties briefed all of Plaintiffs’ constitutiqnal challengesto
Public Acts 96-34, 96-35, 96-37, and 96-38, including their challenge under the
Single Subject Clause. In defense of Plaintiffs’ single subject challenge to Public
Act 96-34, the State Parties asserted, both in their brief and at oral argument,
that the “capital projects initiative” was a proper singlé subject for the Act and

that all of its provisions had a natural and logical connection to this subject.5

4 The Complaint also alleged that the new tax rates on alcoholic beverages

imposed by Public Act 96-34 — which amount to a tax per drink of about 2.2¢ for
beer, 5.4¢ for wine, and 10¢ for liquor — violate the Uniformity of Taxation
Clause of the Illinois Constitution (Ill. Const., art. IX, § 2). (A 29, 36, 50-53.)

5 This argument is set forth at pages 29-32 of the State Parties’ appellate

brief and at pages A 10-13 of the argument transcript attached to Plaintiff’s
answer to the petition for leave to appeal (“PLA Answer”). See also id. at A 8-9.
The State Parties made the same argument regarding the other challenged Acts.
(State Parties’ App. Br. at 21-28, 33-34.)
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The al;pellate court, without mentioning this argument, and looking solely |
at whether “revenue” constitutes a proper subject for Public Act 96-34, reversed
and held that Public Act 96-34 violates the Single Subject Clause and, therefore,
is “void in its entirety.” (A 2, 17-18.) Describing the principles for evaluating a
Single Subject Clause claim, the appellate court stated:

The subject of a bill may be as broad as the legislature
chooses, as long as the bill’s provisions have a natural and
logical connection. [People v.] Reedy, 186 Ill. 2d [1,]1 9
[(1999)]. The legislature violates the single subject rule
when “it includes within one bill unrelated provisions
that by no fair interpretation have any legitimate relation
to one another.” Reedy, 186 Ill. 2d at 9.

(A 9-10.) After describing part of the legislative history for House Bill 255, which
became Public Act 96-34, the court concluded: “the wide range of topics in Public
Act 96-34 cannot be considered to possess a ‘natural and logical connection.’
Johnson [v. Edgar], 176 Ill1. 2d (499,]1 517 [(1997)].” (A 13.) The court added:

While defendants assert that the varied provisions in
Public Act 96-34 fit within the broad category of
‘revenue,’ defendants’ argument is unconvincing. ... In
the present case, not all of the provisions of Publi¢c Act
96-34 have a natural and logical connection to the single
subject of revenue to the state.

Id. Having found Public Act 96-34 unconstitutional, the appellate court,
addressing a claim not raised by Plaintiffs, held, without further elaboration:

Pursuant to their own terms, Public Acts 96-35 (the
Appropriation Bill), 96-37 (BIMP) and 96-38 (the Trailer
Bill) are all contingent on the enactment of Public Act
96-34. Since we find Public Act 96-34 void inits entlrety,
the remaining acts cannot stand.

(A 18.)

10




ARGUMENT

L Standard of Review

A circuit court’s decision whether to permit the filing of a taxpayer
standing action under Section 11-303 is reviewed for an abuse of discretion.
- People ex rel. White v. Busenhart, 29 111. 2d 156, 161 (1963); Hamer v. Dixon, 61
Ill. App. 3d 30, 32 (2d Dist. 1978). “One of the purposes of the [taxpayer standing
statute] wasto provide a éheck upon the indiscriminate filing of taxpayers’ suits.”
Busenhart, 29 111. 2d at 161. In exercising its discretion, the circuit court must .
take the well-pled factual allegations és true, id.; Hamer, 61 I11. App. 3d at 31-32,
and review of its exercise of this discretion “involves ascertaining whether the
complaint states a cause of action,” Busenhart, 29 Ill. 2d at 161.

II. The Appellate Court Erred in Holding that Public Act 96-34
Violates the Single Subject Clause.

The appellate court’s holding that Public Act 96-34 violates the Single
Subject Clause of the Illinois Constitution was in error and should be reversed.

A. Standards for Evaluating Constitutional Challenges to
Statutes -

 Legislative enactments enjoy a “strong presumption of constitutionality.”
People v. Dabbs, 239 I1l. 2d 277, 291 (2010). A party challenging a statute
acéordingly bears the burden of clearly establishing that it is unconstitutibnal.
Id.; Napleton v. Village of Hinsdale, 229 111. 2d 296,. 306 (2008). Courts must
resolve reasonable doubts in favor of a statute’s constitutionality. Dabbs, 239

I11. 2d at 291; Napleton, 229 111. 2d at 306-07.
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B. Standards for Evaluating Single Subject Claims

The Single Subject Clause of the Illinois Constitution provides: “Bills,
except bills for appropriation and for the codification, revision or rearrangement
of laws, shall be confined to one subject.” Ill. Const. art. IV, § 8(d). The purposes
of this provision include facilitating an i)rderly legislative process in which the
issues presented by each bill can be better grasped and more intelligentlyl
discussed, and preventing the combining of popular measures with unpopular
measures that otherwise could not be passed, commonly referred to as “log-
rolling.” Johnson v. Edgar, 176 Ill. 2d 499, 514-15 (1997); see also People v.
Sypien, 198 Ill. 2d 334, 338 (2001). The single subject rule “does not impose an
onerous restriction on the legislature’s actions,” Johnson, 176 I1l. 2d at 515, and
the legislature must “go very far to cross the line to a violation” of the rule. Id.

Courts addressing a single subject challenge to a legislative enactment
undertake a two-part inquiry — first, to “determine whether the act, on its face,
involves a legitimate single subject,” and seéond, to “discern whether the various
provisions within an act all relate to the proper subject at issue.” People v.
Boclair, 202 111. 2d 89, 109 (2002); see also Sypien, 198 Ill. 2d at 339. In the first
part of this ihquiry, “courts must liberally construe the term ‘subject’ in favor of
upholding the legislation.” Boclair, 202 Il1. 2d at 108; see also Arangold Corp. v.
Zehnder, 187 111. 2d 341, 352 (1999); Cutinello v. Whitley, 161 1l1. 2d 409, 423
(1994). The rule is “not intended to handicap the legislature by requiring it to
make unnecessarily restrictive laws.” Cutinello, 161 I1l. 2d at 423. Moreover,

whether an act’s subject is valid depends on the content of its substantive
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provisions, not its title. Boclair, 202 Ill. 2d at 109; see also People v. Olender, 222
I1l. 2d 123, 140 (2005).

The second requirement of the single subject rule is satisfied if all of the
law’s provisions relate to the same subject, in the sense that they “have alnatural
and logical connection to the single subject” embodied in the law. Boclair, 202
Ill. 2d at 109; see also Arangold, 187 Ill. 2d at 352A. Such a connection extends to
“all matters germane to a general subject, including the means reasonably
necessary or appropriate to the accomplishment of a legislative purpose.”
Arangold, 187 111. 2d at 354 (citations and internal quotation marks omitted); see
also People ex rel. Gibbons v. Clark, 296 Ill. 46, 58-59 (1921) (holding that, to
satisfy single subject rule, a law’s provisions must be “in some reasonable sense -
auxiliary to the object in view”). “There is no additional requirement that the
individual provisions be related to each other.” Boclair, 202111. 2d at 109; see also
Arangold, 187 Ill. 2d at 356. Nor is compliance with the rule dependent on the
number of provisions in the enactment, its length, 'or the fact that it amends a
number of acts already in effect. Arangold, 187 Ill. 2d at 352.

| C. Public Act 96-34 Satisfies the Single Subject Rule.

The appellate court’s holding that Public Act 96-34 violates the Single
Subject Clause is wrong. The appellate court not only misstated the relevant legal
standard, but aléo disregarded the State Parties’ argument that the General
Assembly’ 2009 “capital projects initiative” was a permissible single subject of

~ legislative action, and thgt all of Public Act 96-34’s provisions had a natural and

logical connection to that subject.
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The appellate court fundamentally misstated the relevant legal standard
in a manner that had the effect of requiring that all of the provisions of a bill be
related to each other, rather than being related to a single subject. Thus, the
appellate court stated: “The legislature violates the single subject rule when ‘it
includes within one bill unrelated provisions that by no fair interpretation have
any légitimate relation to one another.’” (A 9-10, quoting People v. Reedy, 186
Ill. 2d 1, 9 (1999) (emphasis added).) In Arangold, however, the Court expressly
disapproved the view that the Single Subject Clause requires that all parts of a
legislative enactment “be related to each other.” 187 Ill. 2d at 354-56 (emphasis
added); see also Boclair, 202 I11. 2d at 109.

The appellate court compounded this bedrock error when it looked
exclusively at whether the provisions of Public Act 96-34 related to the subject
of “revenue” (A 13-15) and entirely disregarded the State Parties’ position, which
they presented in substantial detail in their brief and at oral argument, that the
“capital projects initiative” was a permissible single subject for Public Act 96-34
(and for the rest of the Capital Projects Acts), and that all of the provisions of
Public Act 96-34 had a natural and logical connection to this subject. (State

Parties’ App. Br. at 29-32; see also id. at 21-28, 33-34.)6

Plaintiffs’ suggestion that this position was entirely new on appeal (see

PLA Answer at 1-2) is not only legally irrelevant, see Boclair, 202 I1l. 2d at 109,
but also belied by their own statement in the circuit court that the State Parties
defended the validity of Public Act 96-34 “by claiming that [its] subject (and that
of all the other challenged legislation, as well) is ‘the 2009 Capital Program’”
(C 1069).

14




Properly evaluated, Public Act 96-34 survives constitutional scrutiny
under the Single Subject Clause. The Act reflects a legislative effort relatea toa
proper subject, i.e., the 2009 'ca'pital projects initiative, and all df its provisions -
have a natural and logical connection to that subject.7

1. TheCapital Projects Initiative Is a Proper Single Subject.

Public Act 96-34 readily satisfies the first prong of single subject ana.lysis,
requiring that a legislative enactment involve a legitimate single éubject. Here,
that subject is the 2009 capital program.

While the Court has held that the subject of an Act may not be so broad
that it deprives the Single Subject Clause of any meaning, Boclair, 202 I1l. 2d at
109, it also has emphasized that “courts must liberally construe the term ‘subject’
in favor of upholding the legislation,” id. at 108. Faﬁthful to these principles,
Arangold held that the constitutional limit on permissible subjects of legislation
. was not exceeded by Public Act 89-21, whose subject was “implementation of the
State budget for the 1996 fiscal year.” 187 Ill. 2d at 356; see also Valstad v.
Cipriano, 357 1ll. App. 3d 905, 921 (4th Dist. 2005) (rejecting single subject
 challenge to Public Act 93-32, the budget implementation act for fiscal year

2004). These holdings in Arangold and Valstad control the analysis here.

7 The appellate court also attached significance to the fact that House Bill
255, which became Public Act 96-34, originally related only to inheritance taxes.

(A 10-12.) But House Bill 255 did not progressively “grow” through the gradual
addition of new provisions over time, as the appellate court suggested. (A 12.)

Instead, as is true with many bills, it was changed by an amendment that replaced
everything after the enacting clause. (A 10.) Nothing in this Court’s single
subject jurisprudence finds this circumstance constitutionally significant.
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The legitimate subject of Public Act 96-34, and of the other challenged Acts

— including Public Act 96-37, whose title is “the FY2010 Budget Implementation

(Capital) Act” (2009 Ill. Laws 784) — is implementing the 2009 capital program

that the General Assembly adopted in the face of the serious economic conditions

then affecting the State. If, as Arangold and Valstad held, implementing the

budget for an entire fiscal year represents a valid single subject for a legislative

enactment, then the 2009 capital program does so even more easily.

Arangold described in detail the various pravisions of Public Act 89-21,

including:

Amending the Illinois Public Aid Code, along with related provisions of the
Tobacco Tax Act and the State Prompt Payment Act, to abolish the interim
assistance program for persons awaiting a determination of their eligibility
for federal supplemental security income payments; to freeze Medicaid
reimbursement rates; to allow the Department of Public Aid to determine
criteria for adjustable payments to hospitals; and to change the payment
of assessments by hospitals and developmentally disabled care providers.

Amending the Children and Family Services Act, along with relevant parts
of the Juvenile Court Act, the Abused and Neglected Child Reporting Act,
the Adoption Act, and the Child Care Act, to postpone the requirement
that DCFS provide family preservation services; to bar DCFS from
assuming responsibility for any minor over the age of 13 charged with a
criminal offense; to permit DCFS to set up certain savings accounts; and
to permit DCFS to place a child with a relative.

Amending the Illinois Act on the Aging, the Disabled Persons Rehabili-
tation Act, the Nursing Home Care Act, and the Probate Act to require
screening of persons seeking admission to nursing homes to determine
their need for services and to assign responsibility for screening, and to
enable the State to seek reimbursement from a person’s estate for certain
public assistance provided during the person’s life.

Amending the State Employees Group Insurance Act to provide the
Department of Central Management Services with information about the
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Teachers Retirement System (“TRS”) program, changing the definition of
a “TRS dependent beneficiary,” and making changes relating to eligibility,
premiums, interest, contributions, and payment of administrative costs in
the Teachers Retirement Fund.

. Amending the Civil Administrative Code to require certain state auto-
mobile liability claims to be paid from the Road Fund.

. Amending the Illinois Pension Code to increase minimum retirement
annuities and benefits payable.

. Amending the School Code to establish a school technology program, and
to authorize the Illinois Board of Education to provide resources, including
matching grants, for the program.

. Amending the Riverboat Gambling Act to require the periodic transfer of
funds into the Education Assistance Fund.

187 I11. 2d at 347-50. Describing Public Act 89-21’s subject as “implementation
of the state budget for the 1996 fiscal year,” id. at 352, the Court not only rejected
the argument that this subject was “so overly broad” that it could not properly be
considered a single subjéct, id. at 351, but also held that all of the foregoing
substantive provisions had a natural and logical connection to that single subject,
id. at 354.

On the first issﬁe, the Court distinguished two cases: Johnson, which
rejected the position that a bill’s provisions involving “the diverse subjects of . . .
child sex offenders, employer eavesdropping, and environmental impact fees
imposed on the sale of fuel” all related.‘to the subject of “public safety,” and
" Reedy, which rejected an attempt to characterize “the two entirely different
subjects of the criminal justice system and hospital liens” as both relating to the
subject “governmental matters.” Id. at 353-54. To accept the idea that those

“obviously discordant provisions” in those cases “were related because of some
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tortured connection to such a broad and vague category,” Arangold explained, -
would essentially rendef the single subject requirement “meaningless.” Id.' at
353. By contrast, Public Act 89-21 did not present that danger, the Court
concluded, because the General Assembly’s purpose was to implement the State’s
budget, and it “therefore included within that enactment all the means reason-
ably necessary to .accomplish its purpose,” which “is entirely perfnissible under
the single subject rule.” Id. at 354; see also Valstad, 357 111. App. 3d at 921-22.

The appellate court’s decision in this case cannot be squared with
Arangold. In its refusal to accept (or even acknowledge) the State Parties’
position that the 2009 capital program was a proper subject of legislative action,
the appellate coury seemingly took the view that implementing the State’s budget
for a full fiscal year represents a sui generis exception to the Single Subject
Clause. Thus, the appellate court’s opinion, without mentioning the State Parties’
argument that the proper subject of Public Act 96-34 was the 2009 capital
program, simply stated, without elaboration: “Public Act 96-34 does not involve
the sihgle subject of implementation of the state budget.” (A 16.)8

The distinction the appellate court seemingly adopted — between bills to .

implement an annual budget and all other nonappropriation bills — finds no -

8 .
At oral argument, when the State Parties’ counsel relied on Arangold and

Valstad to support their position that the proper single subject of Public Act
96-34 and the other challenged Acts was the legislature’s “capital projects
initiative,” the Justice who wrote the appellate court’s decision responded: “That
was a budget. A budget will contain hundreds of different projects. . . . This is
not a budget bill, is it?” - (PLA Answer at A 10; see also id. at A 11.) The State
Parties’ counsel disputed that bills to implement the budget for a full fiscal year
benefit from a special exception to the Single Subject Clause, but the same Justice
indicated his disagreement with that position (id. at A 11).
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support in tﬁe text of the Illinois Constitution or in any decision of this Court.

The text of the Single Subjecﬁ Clause makes an exception only for “bills for
appropfiation and for the codification, revision or rearrangement of laws.” IlL
Const. art. IV, § 8(d). No exception is included for bills to implement an appropri-
ation bill — whether the appropriation covers a full fiscal year or has a smaller
scope. Moreover, Arangold describes the legislative practice of drafting a single
bill to include all of the provisions to implement a full year’s budget as having
commenced well after adoption of the 1970 Constitution. 187111. 2d at 347 (“The
General Assembly has enacted a state budgef implementation bill or bills every
year sinde 1991.”). It follows, therefore, that if implementing a legislative under-
taking as broad as an entire year’s budget represents a conStitutionally valid
subject, asArangold held, then the smaller undertaking of implementing a capital
program — inciuding authorizing the relevant projects and providing revenues,
ﬁﬁancing, and appropriations for those projects — also represents a constitution-
ally valid subject. The appellate court’s contrary ruling on this point was in error.

2. All Provisions in Public Act 96-34 Have a Natural and
Logical Connection to the Capital Projects Initiative.

The appellate court also erred by failing to hold that all of Public Act
96-34’s provisions have a natural and logical connection to thé subject of imple-
menting the 2009 capital program. Relying heavily on People v. Olender, 222
I1l. 2d 123, 140 (2005), the appellate court ruled that “not all of the provisions of
Public Act 96-34 have a natural and logical connection to the single subject of
revenue to the 'state.” (A15, emphasis added.) But because the éppellate ignored

the State Parties’ argument that all of Public Act 96-34’s provisions properly
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relate to the subject of the 2009 capital program, its opinion provides no meaning- |
ful guidance on that issue, which is central to the present appeal. And a careful
analysis of that issue confirms that Pubic Act 9634 also meets the second prong
of single subject analysis.

Although Plaintiffs have pointed to several provisions in Public Act 96-34
to support their claim of a single subject violation, the common feature of these
arguments is that they focus on a single provision in isolation, out of context from
the rest of the Act, and then assert that it is unrelated to the Act’s subject. But
that myopic focus improperly disregards the relevant connections between those
provisions and the overall subject of the Act.

The proper perspective is illustrated in Arangold, which, as noted above,
held that all of the provisions in Public Act 89-21, while widely variéd in their
individual terms, properly related to the subject of implementing the State’s
budget for fiscal year 1996. 187 Ill. 2d at 354. Likewise, in Valstad the appellate
court rejected a similar attack on Public Act 93-32, which implemented the 2004
fiscal year budget. 357 Ill. App. 3d at 921. Of particular relevance is Valstad’s
analysis of two challenged provisions: one requiring sellers of new and used tires
to notify the EPA of that activity, and another expanding the definition of vanity
license plates. 357 Ill. App. 3d at 921. Upholding the law, the court held:

[Slection 55 of the Act not only requires tire sellers to
notify the lllinois EPA of that activity; it also increases
the preexisting fee for tire sales, clarifies that the fee
applies to the sale of used tires as well as new tires, and
imposes a temporary, additional 50-cent fee on tire sales

.. Assuring that tire sellers notify the agency of such
sales clearly enhances the collection of fees for those sales.
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In addition, section 3-405.1(a) of the Illinois Vehicle
Code expands the definition of what types of license plates
qualify as vanity plates. . . . Because the state collects a
higher fee for vanity plates . . . , an increase in the
number of licenses that qualify increases the state’s
revenues.

We thus conclude that these two provisions are not
“inconsistent with, or foreign to,” the general subject of
Public Act 93-32.

1d. at 921-22 (citations omitted); cf. Cutinello, 161 I1l. 2d at 424 (rejecting conten-
tion that Public Act 86-16 violated single subject. rule because its provisions
“deal[t] with financing as well as transportation”); Geja’s Café v. Metropolitan
Pier & Exposition Auth., 153 Ill. 2d 239, 250 (1992) (holding that multiple
provisionsin act authorizing McCormick Place expansion properly related to that
subject). The same approach warrants a similar conclusion here.

As described above (at 5-7), Public Act 96-34 not only establishes revenue
sources for the Capital Projects specified in Public Acts 96-36 and 96-37, but also
creates the Capital Projects Fund in the state treasury as part of the structure for
financing these projects. Both aspects of the Act clearly relate to the 2009 capital
program. Plaintiffs nonetheless complain that other provisions in Public Act .
96-34 do not relate to the same subject as the rest of the Act, and that it therefore |
violates the single subject rule. These arguments are not well taken. |

Plaintiffs specifically object to Section 950, which exempts the Under-
ground Storage Tank Fund (the “UST Fund”) from “sweeps” into the other state
funds at the Governor’sdirection pursuant to Section 8h of the State Finance Act,
30 ILCS 105/8h (2008). That objection misses the mark. Among the appropri-
ationsincluded in Public Act 96-35 as part of the capital program was $55 million
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in EPA-approved payments from the UST Fund for remediation and other work
concerning leaking underground storage tanks. (See above at 5.) Preventing
gubernatofial sweeps from the UST Fund for other purposes therefore helps
ensure the presence of the necessary revenues to support those payments. The
same exclusion from sweeps protects the newly created Capital Projects Fund,
which is used to pay for the Capital Projects (including servicing the debt issued
to provide funds for those projects). (2009 Ill. Laws 491.) Both exclusions are
fully consistent with the single subject rule.

The same conclusidn applies vﬁth respect to Plaintiffs’ complaints about
Section 905 of Public Act 96-34, which ends annual transfers of $245.2 million
from the Road Fund to pay for operations of the State Police and the Secretary
of State, and, at the same time, proﬁdes that just under $245.2 million will go
each year from the Capital Projects Fund to the General Revenue Fund. (2009
Ill. Laws 491, 494-96.). The clear thrust of these provisions in Section 905 is to
secure revenues in the Road Fund for capital projects (including servicing “Series
A” Transportation Bonds used to pay for construction projects on state roads and
highways, see 30 ILCS 330/15(a) (2008)), while at the same tilﬁe providing
alternate funding for the coﬁtinued operations of the State Police and the
Secretary of State that were formerly paid out of the Road Fund. (See 2009 III.
Laws 1518, 1537-38.) The net result is the equivalent of having this amount in
new revenues from Public Act 96-34 godirectly into the Road Fund, which is used
to service debt issued to pay for transportation construction projects. Plaintiffs’

contention that such new revenues “have been used primarily for General
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Revenue purposes,” are available ;‘for any kind of general purpose expenditure,”
. and are directed by statute to be used “for ordinary expenses” (PLA Answei' at 5-
6), thus presents an incompleté and inaccurate view of Public Act 96-34.

Plaintiffs also direct single subject challenges at Sections 805, 935, and 955
of Public Act l96—34. Again, however, none of these sections is foréign to the
subject of the 2009 capital pfogram. Section 805 requires the Goverhor to report
on the status of Capital Projects, including, for each project, “[t]he amount and
source of funds . . . appropriated,” “[t]he amount of expenditures to date . . . and
estimated amount of total State expenditures andAproposed schedule of future
State expenditures,” and “[a] timeline for completion.” (2009 I1l. Laws 479-80.)
Such ongoing accounting for the projects is simply good governance, ensuring that
the projects are timely completed, that the relevant funds are properly spent, and
that completion issueé are promptly and adequately addressed.

Section 935 authorizes a study of the “effect of the Lottery. on Illinois |
families.” (2009 Ill. Laws 563.) Because Public Act 96-34 authorizes private day-
to-day management of the state lottery and provides that increased lottery
revenues (above the prior baseline, adjusted for inflation) shall be devoted to the
Capital Projects, it stands to reason that the General Assembly would want to -
know whether, and to what extent, the lottery may be affecting the cohesion and
economic stability of families in the State. This study therefore relates not only
to an important revenue source for these projects (which privatizing the ciaily
management operations was intended to increase), but also to the appropriate-

ness of relying on that revenue source for capital projects the General Assembly
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considered i.mportant for the State’s benefit.

Finally, Section 955, in addition to increasing vehicle registration fees,
made modest upward revisions in the vehicle weights for bridges and highway‘s
in the State, increased the fines for violations of these limits, and required the
additional revenue to go into the Capital Projects Fund. (2009 I1l. Laws 578, 580,
582, 584, 588, 601, 604-06, 613-14, 617-21.) These provisions, including the-
weight limit increases, have a logical relation to the capital projects initiative
embodied in the Capital Projects Acts. A. natural effect of the work to construct
and repair roads and bridges is to permit heavier loads on them. At the same
time, Public Act 96-34 increased the fines for violating these limits and directed
that these fines, along with the increased registration fees, be used for this work.
Thus, the revised weight limits are an integral part of the construction program,
both supporting, and supported by, the related provisions of Public Act 96-34.
That is entirely consistent with the single subject rule. See Arangold, 187 Ill. 2d
at 352-56; Cutinello, 161 Il1. 2d at 423-24; Valstad, 357 I1l. App. 3d at 920-22.

In short, all of the provisions of Public Act 96-34 have a proper connection
to the Act’slegitimate subject of implementing the 2009 capital projects initiative.
The appellate court’s contrary holding therefore should be reversed.

III. Public Acts 96-35, 96-37, and 96-38 Also Comply With the Single
Subject Clause.

There is also no merit to Plaintiff’s individual single subject challenges to
Public Acts 96-37 and 96-38, or to their collective challenge to Public Acts 96-34,
96-35, 96-37, and 96-38 on the theory that they comprise “one bill” that violates

the Single Subject Clause.
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A. Public Act 96-37 Satisfies the Single Subject Rule.

As detailed above (at 4), Public Act 96-37 authorized a number of capital
projects as part of the 2009 capital program. This program was a legitimate single
subject of legislative action, and all of Public Act 96-37’s provisions have a
natural and logical connection to that subject. Public Act 96-37 therefore
complies with the Single Subject Clause.

In the appellate court, Plaintiffs maintained that Public Act 96-37 does not
satisfy the requirement that a bill have a proper single subject. (Pl. App. Br. at
32-35.) Specifically, Plaintiffs argued that this requirement prohibits a bill that
“creates entirely new acts” or “launches wholly new programs,” and that even in
the “unique setting of budget implementation,” the General Assembly may only
make “changes to existing programs.” (Pl. App. Br. at 31-33.) The budget
implementation act upheld in Arangold (Public Act 89-21) satisﬁedA these criteria,
Plaihtiffs argued, because “[e]very section of that act amended an existing act and
started with.a phrase stating it Qas amending an act.” (Id. at 33-34.) The only
exception in Public Act 89-21, Plaintiffs maintained, was one they said the Court
“‘recognized ... was a de facto amendment even though it took the mechanical
route of repeal and reenactment [of an Act] with changes.” (Id. at 33-34.) Public
Act 96-37 does not méet this strict test, Plaintiffs argued, because it is not an
actual budget implementation bill, and because it “creates new program after new
program.” (Id. at 33-35.)

This argument by Plaintiffs — which attempts to force a strained, narrow

interpretation of Arangold and the Court’s single subject jurisprudence — is
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unconvincing. As discussed above (at 19), the Illinois Constitution does not
recognize a unique “budget implementation” exception to the Single Subject
Clause. There is therefore no sound basis to conclude that the 2009 capital
program automatically cdnstitutes an improper legislative subject because it fails
to meet some strict, artificial definition of irhplementing a single fiscal year’s
budget, or because it creates “new acts” or initiates “new programs,” as opposed
to amending existing acts or programs.

Arangold is again instructive. There, the Court initially observed that a
bill’s compliance with the Single Subject Clause does not depend on the number
of its provisions, its length, or the fact that it amends a number of acts already in
effect. 187 1ll. 2d at 352. Reaffirming the well-established two-part test, the
Court then specifically rejected the attempt to impose a new requirement: that
all of an act’s provisions “be related to each other.” Id. at 354-56. The contrived
new requirements that Plaintiffs propose here — that an act not create “new
acts” or initiate “new programs” — deserve the same fate. The relevant issue
here is whether a statewide capital program constitutes a legitimate single subject
for legislative action, or instead is so broad that accepting it would deprive the

. Single Subject Clause of all meaning. The answer, as described above, is that the
2009 capital projects initiative is a valid single subject. Public Act 96-37 therefore"
should be upheld against Plaintiffs’ single subject claim.

In further support of their argument that Public Act 96-37 does not qualify
as a budget implementation bill, Plaintiffs pointed to its provision relating to car

rental companies’ disclosures in their rental agreements, which Plaintiffs said had
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“nothing to do with implementation of the State budget.” (Pl. App. Br. at 33.)
The more bertinent question is whether this provision validly relates to the 2009
capital program, and on that question Plaintiffs’ argument fails.

The revenue sources for the Capital Projects contained in Public Act 96-34
include new and increased vehicle registration fees. (2009 I1l. Laws 582, 601, 604-
06,613-14,617-21.) Public Act 96-37 simply provides that car rental companies
may pass through the cost of these fees and charges to their rental customers and
that, if they do so, they must disclose them in their rental agreements. (2009 Ill.
Laws 815-16.) This provision thus represents a “means reasonably necessary or
appropriate to the accomplishment of [the Act’s] legislative purpose.” Arangold,
187 1Il. 2d at 352 (citation and internal quotation marks omitted); see also
Valstad, 357 111. App. 3d at 921-22. |

B. Public Act 96-38 Complies With the Single Subject Rule.

Plaintiffs’s claim that Public Act 96-38 violates the single subject rule
likewise is without merit, as all of that Act’s prbvisions relate to the capital
program initiated by the Capital Projects Acts. In the appellate coﬁrt, Plaintiffs
complained in parti.cular about two provisions in Public Act 96-38: one amending
the video gaming law to specify that the statutorily prescribed 50/50 split of
profits between licensed terminal opefators and lbcal establishments applies
“notwithstandihg any agreement to the contrary,” ahd another amending the
Illinois residency requirement to apply not just to licehsed distributors and
terminal operators, but also to any “person with a substantial interest in a

licensed distributor or terminal operator.” (Pl. App. Br. at 35-36; 2009 Ill. Laws
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998-99.) Plaintiffs maintained that neither of thése provisions is related to
revenue. Their focus is both misdirected and too narrow.

The subject of the 2009 capital program properly encompasses financing
for the projects this program authorized, including material aspects of the
laws providing necessary revenues for those projects. In Cutinello, the Court
addressed the contention that Public Act 86-16 violated the single subject rule
. because its provisions “deal[t] with financing as well as transportation.” 161
Ill. 2d at 424. Finding this contention unconvincing, the Court stated:

In enacting a bill, the legislature may provide the means
necessary to accomplish the legislative purpose. Trans-
portation systems rely heavily on taxation, and other
financing mechanisms, to maintain their operations.
Thus, financing provisions are reasonably necessary to
the accomplishment of the legislative purpose.

Id. This holding conforms to the principle that provisions in an act that further
the purpose encompassed by its single subject are not foreign to that subject. See
also Valstad, 357 Ill. App. 3d at 920-22. The contested provisions in Public Act
96-38 likewise conform to that principle.

Article 5 of Public Act 96-34, which Public Act 96-38 amends, authorized
video gaming and established a 30% tax on net terminal income as a source for -
the Capital Projects established by the Capital Projects Acts. That Article
logically relates to the capital projects initiative, for which it provides funding,
and the amendments to it in Public Act 96-38 likewise relate to that initiative.
Under the Single Subject Clause, an Act may amend another Act. Arangold, 187
Ill. 2d at 352-53. Having created video gaming as a new revenue stream for the
Capital Projects, the General Assembly properly addressed the mahy aspects of
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that activity necessary to ensure that it both generates income to the State and
is operated in a way that best serves the public interest over the long term.

Cutinello, 161 111. 2d at 423-24; Valstad, 357 I1l. App. 3d at 920-22; see also Geja’s
Café, 153 Ill. 2d at 256-58. Thus, both aspects of Public Act 96-38 to which
Plaintiffs object readily satisfy the requirement that they have a natural and
iogical connection to the bill’s subject.

C. Public Acts 96-34, 96-35, 96-37, and 96-38 Do Not, Taken
Together, Violate the Single Subject Rule.

Plaintiffs also argued below that, taken together, Public Acts 96-34, 96-35,
96-37, and 96-38, violate the single subject rule because they are interdependent,
in the sense that the General Assembly made the effectiveness of soxhe of them,
or specific provisions in them, dependent on whether another bill “becomes law.”
(A 29, 41, 55-57.) Plaintiffs offered no authority for this claim beyond their
assertion that, as a logical matter, such provisions necessarily violate the purpose
of the single subject rule by preventing one bill from becoming effective unless
another bill, which potentially relates to a different subject, also becomes effective.
Thus, Plaintiffs argued:

When a bill makes its effectiveness utterly dependent on
another bill becoming effective, it requires that the
subjects of the other bill become law, as well. In fact, if
the other bill involves a different subject, then the tying
provision involves a different subject. Thus, all the bills
as tied violate the Single Subject Rule.

(Pl. App. Br. at 36, emphasis added.) The flaw in this argument is that, as
Plaintiffs acknowledged below, all of the Acts do relate to the capital program.

(A 28.) If, therefore, all of them (except the appropriations bill) could have been
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included in a single act, nothing about the single subject rule prevents them from |
being contained in several acts. The institutional particularities of fhe legislative
process may partially explain why this legislation took the form of different bills,
each focused primarily on a different aspect of the capital program (e.g., revenue
in Public Act 96-34, financing in Public Act 96-36, new projects in Public Act
96-37). But given their common subject, the single subject rule does not preclude
their separation into several acts.

IV. The Appellate Court Wrongly Declared Public Acts 96-35, 96-37,
and 96-38 Invalid If Public Act 96-34 Is Unconstitutional.

In the alternative, even if the appellate court correctly held that Public Act
96-34 violates the Single Subject Clause, that court nonetheless erred by further
holding that Public Acts 96-35, 96-37, and 96-38 are automatically invalid. The
appellate court provided no explanation for this ruling beyond stating:

Pursuant to their own terms, Public Acts 96-35 (the
Appropriation Bill), 96-37 (BIMP) and 96-38 (the Trailer
Bill) are all contingent on the enactment of Public Act
96-34. Since we find Public Act 96-34 void in its entirety,
the remaining acts cannot stand. Accordingly, we need
not consider plaintiffs’ constitutional challenges to the
remaining public acts.

(A 18.) That ruling was entirely unnecessary and glosses over several legally
significant points.

First, this aspect of the appellate court’s decision was not based on any
argument made by Plaintiffs, and it was therefore improper. See People v. Hunt,
234 1I11. 2d 49, 56 (2009) (holding that it was error for appellate court sua sponte

to address “issues not considered by the trial court and never argued by the
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parties”). Plaintiffs’ Complaint contestea only the constitutionality of Public Acts
96-35,96-37, and 96-38 on various grounds, but did not allege any other bésis for
challgnging the validity of these Acts. (A 28-29, 42-57.) And the appellate court
was clear that it was not considering those constitutional challenges to these Acts.
(A 18.) Accordingly, it should not have sua sponte declared them invalid on some
other basis that Plaintiffs did not advance.

Second, it is not the case that, as the appellate court stated, all of the
provisions of Public Acts 96—35,. 96-37, and 96-38. were “contingent upon the
enactment of Public Act 96-34.” (A 18.) To the contrary, only some of the provi-
sions in Public Acts 96-37 and 96—38 stated that they woﬁld not take effect unless
House Bill 255 (enacted as Public Act 96-34) “becomes léw.” (See above at 8.)

Third, the appellate court misinterpreted the legislative intent of this
language, which conditioned the effectiveness of the affected provisions on
whether the other Acts were enacted (as they were), not whether they were
ultimately sustained against potential future constitutional challenges. It is well
establishéd that the legislature may direct an act to take effect only upon fulfill-
ment of a future contingency. People ex rel. Thqmpson v. Barnett, 344 111. 62, 72
(1931); Rogersv. Desiderio, 274 I11. App. 3d 446, 449 (3rd Dist. 1995). Here, when
the General Assembly used the “becomes law” clauses in the Capital Projects
Acts, it clearly intended to establish such conditions based on the passage of
House Bill 255. | |

The best indicétor of the meaning of statutory text is the language used,

read in the context of the entire act. People v. Trainor, 196 I1l. 2d 318, 332
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(2001). In this case, the language used — referring in each case to whether House
Bill 255 “becomes law” — plainly indicates that the drafters were specifically
concerned with whether that bill was enacted by the constitutionally prescribed
process, including passage by the House and Senate. See I11. Const. art. IV, § 8(c)
(“Nobill shall becomea lazp without the concurrence of a majority of the members
elected to each house.”) (emphasis added).

This conclusion is reinforced by the General Assembly’s specific inclusion
of severability clauses in a number of provisions of the Capital Projects Acts. (See
2009 111. Laws 836, 871, 1003, 1006.) The well-recognized purpose of such clauses
is to address the possibility of a future judicial determination that part of an
enactment is unconstitutioﬁal. See Northern Ill. que Builders Ass’n, Inc. v.
County of DuPage, 165 I11. 2d 25, 48 (1995); see also 5 ILCS 70/1.31 (2008). Thus,
the inclusion of severability clauses in the Capital Projects Acts to deal with that
possibility strongly indicates that the “becomeslaw” clauses in the same Acts had
a different purpose — namely, to provide that the affected provisions should not
take effect and be implemented unless House Bill 255 (now Public Act 96-34) was
also enacted.

Fourth, in its conclusory ruling declaring Public Acts 96-35, 96-37, and
96-38 invalid, the appellate court failed to consider the scope of its decision,
including its temporal effect. This creates needless confusion and uncertainty,
especially because plaintiff Wirtz Beverage Illinois complained about having to
pay the higher taxes on alcoholic beverages imposed by Public Act 96-34 but

made no complaints of any similar injury from any of the other Acts it challenged.
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(A 30, 50.) Yet the appellate court’s ruling on the validity of Public Acts 96-35,
96-37, and 96-38 easily could affect tens of thousands of other persons.

At a minimum, it is difficult to know what to make of the appellate court’s
ruling with respect to Public Act 96-35, which contained appropriations for the
Capital Projects during the fiscal year that concluded in June 2010, more than
seven months ago. Nor is if clear what effect this ruling may have on the General
Assembly’s similar appropriations for the current fiscal year. and subsequent fiscal
years. At a minimum, those issues should be resolved only in a case that properly
presents them.

In Perlstein v. Wolk, 218 I11. 2d 448, 454-67 (2006), the Court clarified that
even when a statute is declared invalid, equitable considerations control whether
that ruling should have or be given fully retroactive effect — with the statute
being treated as “void ab initio” — in all circumstances, or instead may be given
more limited effect, such that, for example, interim actions taken in .reliance on
the statute’s presumed validity are protected. See also Exelon Corp. v. Depart-
ment of Revenue, 234 1ll. 2d 266, 285-86 (2009) (exercising Court’s “inherent
power to conclude that a decision will not apply retroactivély, but only prospec-
tively”). At a minimum, therefore, if this Court does conclude that Public Act -
96-34 is unconstitutional and that, as a result, Public Acts 96-35, 96-37, and
96-38 are invalid, the Court should qualify its ruling sol that it does not affect the
validity of good faith actions already taken pursuant to any of those Acts,
including, without limitation, expenditures authorized by Public Ac£_96-35 that

were actually made in fiscal year 2010.
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CONCLUSION

For the foregoing reasons, the appellate court’s decision — which held that
Public Act 96-34 violates the Single Subject Clause, failed to hold that Public Acts
96-35, 96-37, and 96-38 satisfy the Single Subject Clause, and held that the
unconstitutionality of Public Act 96-34 renders Public Acts 96-35, 96-37, and
96-38 invalid — should be reversed. Inthe alternative, the Court should limit the
scope of the appellate court’s ruling invalidating Public Acts 96-34, 96-35, 96-37,
and 96-38 so that it does not affect the validity of good faith actions already taken

pursuant to those Acts.

Respectfully submitted,
LISA MADIGAN
Attorney General
State of Illinois
‘ MICHAEL A. SCODRO
RICHARD S. HUSZAGH Solicitor General
Assistant Attorney General
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OPINION
; Plaintiffs, W. Rockwell Wirtz and Wirtz Beverage Illinois, LLC, on behalf of all

taxpayers situated in the State of Illinois, brought this suit pursuant to section 1 1-303 of the
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Nos. 1-09-3163, 1-10-0344

Dlinois Code of Civil Procedure (Code) (735 ILCS 5/11-303 (West 2008)), seeking to enjoin the
disbursement of public funds by the defendant public officials in connection with the “Capital
Projects Acts,” four pieces of legislation passed by the lllinois General Assembly and signed into
law by Governor Patrick Quinn on July 13, 2009, Specifically, plaintiffs alleged that the Capital
Projects Acts, three substantive bills and one appropriation bill (now Public Acts 96-34, 96-35,
96-37 and 96-38), violated provisions of the lllinois Constitdtion, including the single subject
rule, the uniformity clause, the requirement that an appmpriation.bill be confined to the subject
of ap.propriation, the requirement that public funds be used only for public purposes and the
requirements of separation of powers and effective date of laws. The circuit court denied
plaintiffs leave to file their complaint and plaintiffs’ motion to reconsider. Plaintiffs now appeal.
For the following reasons, we find that Public Act 96-34 v;as enacted in violation of the sfngle
subject requirement of our state constitution and, therefore, Public Act 96-34 is void in its |
. entu'ety and because Public Acts 96-35, 96-37 and 96-38 are contingent on the enactment of
Public Act 96-34, these public acts cannot stand.

I. BACKGROUND .
Plaintiffs’ complaint challenged the constitutionality of Public Acts 96-34, 96-35, 96-37

and 96-38.

A. Public Act 96-34

Public Act 96-34 is titled “AN ACT concerning revenue.” Article 5 of Public Act 96-34
creates the Video Gaming Act, which allows licensed retail establishments where alcoholic

liquor is served for consumption, licensed fraternal establishments, and licensed veterans

22-
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Nos. 1-09-3163, 1-10-0344 |
- establishments and truck stops to conduct video gaming. Public Act 96-34 also amends the
| . Riverboat Gambling Act .to provide for administmﬁon and enforcement of video gaming by the
Dlinois Gaming Board. 'fhe bill also amends the Hlinois Criminal Code to provide that gaming
under the Video Gaming Act is not illegal gambling under Olinois law.

Public Act 96-34, article 800, creates the Capital Spending Accounfabi‘lity Law, which
requires the Govemor’; Office of Ménagement and Budget to make reports each quarter on the
State’s capital projects. Section 905 of Public Act 96-34 amends the State Finance Actto: (1)
create the Capital Projects Fund and ?equire msfers t§ the General Revenue Fund and tﬁat the

* Capital Projects Fund be used for capital projects and debt service; (2) create the I.ocal ‘

| Government Video Gaming Distributive Fund; and (3) stop all diversions from the Road Fund to
the Secretary of State and Statg Police. |

Public Act 96-34, section §10 and 925; also amends the Use Tax Act and Retailers'

Occupation Tax Act to provide f.hat céndy, certam Bevemg_es, and grooming and hygiene
pmdu;:ts are taxed at the 6.25% rate (instead of the 1% rate) and to require deposit of the
increased revenue into the Capital Pfojgcts Fund. Section 900 amends the Illinois Lottery Law to
allow the Department of' Revenue to conduct the Lottery through a management agreement with
a private manager ax';d to authorize a pilot program to allow the purchase of Ilinois Lottery

| tickets on the Internet. Section 935 amends the University of [linois Act to require the

University to conduct a study on the effect on llinois families of members of the family

purchasing Nllinois Lottery tickets and to report its ﬁndinés.

. Section 945 of Public Act 96-34 amends the Liquor Control Act of 1934 to increase the

-3-
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tax on wine, beer, and alcohol and spirits. Section 955 emends the lllinois Vehicle Code to
increase various fees and fines and to make changes concerning truck load and weight
restrictions. |

B. The FY2010 Budget Implementation Act (Public Act 96-37)

Public Act 96-37 creates the FY2010 Budget Implementation (Capital) Act (the BIMP)
and is titled “AN ACT concerning government.” Contingent upon Public Act 96-34 becoming
law, the BIMP amends the provisions in Public Act 96-34 including those pertaining to the
private manager for the lottery and to the central communications system for the video gaming
progxam. The BIMP adds a new section 85 to the Video Gaming Act, making its provisions
severable pursuant to section 1.31 of the Sétute on Statutes (5 ILCS 70/1.31 (West 2008)).

Also contingent upon Public Act 96-34 becommg law, the BIMP clarifies that, while the
proceeds of the new liquor tax are to be deposited into the Capitol Projects Fund, the existing
liquor tax amounts are to be deposited into the General Revenue Fund. The BIMP also makes
the additional tax severable under section 1.31 of the Statute on Statutes.

The BIMP contains other provisions, inéluding: a provision that amiends the River Edge
Redevelopment Zone Act to provide for the certification of a pilot river-edge redevelopment
zone in Elgin in 2009; a provision amending the Vehicle Code to mandate a financial disclosure‘
in rental car contracts for consumers; 'pmvisions creating an urban weatherization program;
provisions adding Gaming Board peace officers; and provisions authorizing the Capital
Development Board to provide grants to fund capital projects to improve or renovate a hospital’s

facility or to improve, replace, or acquire equipment or technology.

4-
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C. The Trailer Bill (Public Act 96-38)

Public Act 96-38 (the Trailer Bill) is titled “AN ACT conceming government,” and is a
trailer.bill to Public Act 96-34. The Trailer Bill amends certain proVisions of Public Act 96-34,
if and only if Public Act 96-34 becomes law. Contingent upon Public Act 96-34 becoming law,
the Trailer Bill changes the effective date for the increase in taxes on candy, certain beveragw,’
and grooming and hygiene ;.)roducts to September 1, 2009 (rather than August 1, 2009).
Contingent upon Publfc Act 96-34 becoming law, the Trailer Bill amends the Video Gaming Act
by: (1) making changes concerning the residency requirements for licensing; (2) clarifying that
the 50% split of the after-tax profits from a video gaming terminal is mandatory
“notwithstanding any agreement to the contrary” between the licensed establishment and the
video gambling operator; and (3) adding a severability clau;é.

D. The Appropriation Bill (Public Act 96-35)

Public Act 96-35 (the Appropriation Bill) is titled “AN ACT making appropriations.”
The Appropriation Bill provides appmpriations for p\.xblic funds for projects provid_ed by Public
Act 96-34 and the BIMP. The Appropriation Bill contains an article making its effectiveness
contingent upon Public Act 96-34 becoming law, providing that it “does not take effect at all
unless [Public Act 96-34), as amended, becomes law.”

The Appropriation Bill includes a provision that “[nJo contract shall be entered into or
obligation incurred for any expenditures for appropriation in Sections 5 and 10 of this Article
until nﬁer the purposes and amounts have been approved in writing by the Governor.” The

Appropriation Bill also creates a grant program for the Environmental Protection Agency for

-5-
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wastewater compliance, but only where “[t]hese grants are limited to projects for which the local
government provides at least 30% of the project cost. There is an approved compliance plan and

there is an enforceable compliance schedule prior to grant award.”

E. Trial Court Proceedings
On October 20, 2009, the circuit court entered an order denying plaintiffs leave to file
their complaint challenging the constitutiénality of Public Acts 96-34, 96-35, 96-37 and 96-38.
In doing so, the circuit court stated as follows: |
“This matter is an action that restrained and enjoined the disbursement of
public funds by any officer or officers of the state government and that may be
maintained under our laws by the Attorney General or any citizen and taxpayer of
the state. |
In this case, this is a hearing pursuant to that statute regarding the bringing
of the action by a citizen taxpayer. And the determination for this court to make is
*** whether or not there’s reasonable ground for the filing .of' such an action by, in
this case, a citizen taxpayer. |

L X IR

J

And in making the court’s decision, in addition to reviewing the written
submissions and listening to the arguments of counsel, I have to remain constantly

aware that the judiciary close [sic] the legislative process and the legislation with
a strbng constitutional presumption, and, further, that the language they used in

the submissions before the court clearly is not the language of common everyday

-6-
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conversation, which is clearly-evidenced by the discussion of the single subject
rule thﬁt perhaps only lan or legislative analysts would conceive or define in
the way that our courts have defined in a very, ,very. broad, liberal sense, quite
differently than moét people on the street wquld define ‘single subject.’ .
But the court has gone through all of the counts of the complaint,l reviewed
- all the authorities and citations as io argument by counsel, and base.d on all of the
quthorities that have been submittéd, the issue is whethér ornota reasonabie
ground [for] filing a complaint is found, and this court respectﬁllly ﬁnds in the -
negative, and, therefore, the petition to file is respectfully denied.”
On November 18, 2009, plaintiffs filed a notice of appeal from the circuit court’s order denying
leave to file their complaint (No. 1-09-3163). On Ja@umy 29, 201 0, the circuit court denied
plaintiffs’ motion for reconsideration and plaintiffs filed a second notice of appeal (No. 1-10-
0344). On February 18, 2010, this court consolidated the two appeals. |
On appeal, plaintiffs contend that the circuit oourt failed to apply the proper standard
under section 11-303 of the Code (735 ILCS 5/11-303 (West 2008)), and the circuit court should
have allowed plaintiffs leave to file their complaint which stated constitutional claims, including
violations of the single subject nﬁe, the umforﬁity clause, the requirement that an appropriation _

bill be confined to the subject of appropriation, the requirement that public funds be used only for

public purposes and the requirements of separation of powers and effective date of laws.
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II. ANALYSIS
A. Standard of Review .

Plaintif!"s’ petition for leave to file their complaint was brought under section 11-303 of
the Code (735 ILCS 5/1 1-363 (West 2008)). Section 11-303 provides: “Such action, when
prosecuted by a citizen and taxpayer of the State, shall be commenced by petition for 1eav§ to file
an action to restrain and enjpin the defendant or defendants from disbunéing the public funds of
the State.” Section 11-303 further provides that if the court is satisfied that there is “reasonable
ground for the filing of such action, the céuxt may grant the petition.” 735 ILCS 5/11-303 (West
2008). Our supreme court has held that a proposed complaint presents *reasonable gro{mds” for
filing suit when there is nothing to indicate that the purpose of the petition *is frivolous or

malicious.” Strar-O-Seal Manufacturing Co. v. Scatt, 27 T11. 2d 563, 566 (1963).

Whether a statute is unconstitutional is a question of law subject to de novo review.
Lebron v. Gotlieb Memorial Hospital, 237 I 2d 217, 227 (2010); People v. Olender, 222 1. 2d
123, 131 (2005). We are mindful that legislative acts are afforded a considerable presumption of
constitutionality. Olender, 222 Til. 2d at 132,

| B. Single Subject Rule
We first consider plaintiffs’ argument that the legislature violated the single subject rule
of the Illinois Constitution (0ll. Const. 1970, art. IV, §8(d)) when it enacted Public Acts 96-34,
96-35, 96-37, and 96-38.
“The single subject rule of the Ifinois Constitution provides, in relevant part: “Bills,

except bills for appropriations and for the codification, revision or rearrangement of laws, shall
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be confined to one subject.” Ill. Const. 1970, art. IV, §8(d). The single subject rule reg\_xlates the
px;ocws by which legislation is enacted. People v. Cervantes, 189 111 2d 80, 83 (1999).
Specifically, the single subject rule is designed to prevent the pass;age of legislation that, if
standmg alone, could not qmuster the necessary votes for Ment. Olender, 222 111. 2d at 132.
The practice of bundling less popular 'legislation with more palatable bills so that the well
received bills would.carry the unpopular ones t6 passage is known as “logrolling.” Olender, 2i2
I 2d at 132.

In addition to preventing logrolling, the single subject rule also facilitates the enactment
of bills ttx_i'ough an orderly and informed legislative process. Olender, 222 11l. 2d at 132. By .
limiting a bill to a single subject, legislators.qan better under#tand and more intelligently debate
the issues presented by a bill. Olender, 222 I1l. 2d at 132 (citing People v. Reedy, 186 1. 2d 1,
14 (1999)). Further, “ ‘the single subject rule ensures that the legisiature addréses the difficult
decisions it faces directly and subject to public Scrutiny, rather than passiog unpopular messures

on the backs of popular ones.”.” Olender, 222 111. 2d at 132 (quoting Johnson v. Edgar, 176 11l
2d 499, 515 (1997)).

In determining whether a statute violates the single subject rule, the term “subject”
generally is construed liberally in favor of the legisla}ure. Reedy, 186 111. 2& at 8-9. While
legislative acts are afforded a considerable presumption of constitutionality, that presumption is
not without limits. keedy, 186 IIl. 2d at 9. The subject of a bill may be as broad as the.
legislature chooses, as long as the bill’s provisions have a natural and logical connection. Reedy,

186 Il. 2d at 9. The legislature violates the single subject rule when “it includes within one bill
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unrelated provisions that by no fair interpretﬁon have any legitimate relation to one another.”
Reedy, 186 111. 2d at 9.
C. Public Act 96-34

With these principles in mind, we examine the procedural history and the su;bstance of
Public Act 96-34 ;m order to determine if a single subjegt violation exists. See Olender, 222 1l
2d at 133; Johnson, 176 111. 24 at S.l 6. | |

Public Act 96-34 began as House Bill 255, which was intrc;duced on January 20, 2009; In
its original form, House Bill 255 began as a ﬁve-}ﬁage bill a:ﬁen’din_g the [llinois estate and '
generation-skipping transfer tax. The original House Bill 255 w?s approved by the House on
March 24, 2009, On May 20, 2009, the Senate adopted Senate Floor Amendment Nos. 1 and 3,
which replaced everything after the enacting clause in the original House Bill 255 with 280 pages
of the current prqvisions in Public Act 96-34. These pro_viéions include the creation of the Video
Gaming Act and the Capital Spending Ac.c.ountability Law and amendmeats to the Illinois
Lottery Act, the State Finance Act, the Use Tax Act, the Service Use Tax Act, the Service
‘Occupation Tax Act, the Retailer’s Occupation Tax Act, the Motor Fuel Tax Law, the University
of Dlinois Act, the Riverboat Gambling Act, the Liquor Control Act, the Enviroﬁmental
Protection Act, the Vehicle Code, and the'Criminal Code. On May 21, 2009, the House
concurred with Senate Floor Amendment Nos. 1 and 3. On July 31', 2009, Governor Quinn
signed Public Act 96-34 into law.

In John&on, the Olinois supreme Court invalidated a statute that violated the single

subject rule. Johnson, 176 Ill. 2d at 516-17. At issue in Johnson was the constitutionality of
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Public Act 89-428, which began as an eight-page bill addressing the narrow subject of
reimbursement by prisoners to the Department of Corrections for the expense of incarceratioﬁ.
Johnson, 176 11l. 2d at 517. The supreme court noted that Public Act 89-428 became a 200-page.
bill which created a law providing for the community notification of child sex offenders, created
a law imposing fees on the sale of fuel, and enhanced the felony classifications for the possession
and delivery of cannabis. Johnson, 176 m.' 2d at 516. The bill also created an exemption from
prosecution for eavesdropping applicable to employers who wish to monitor their employees’
conversations, amended the law to allow the prosecution of juveniles as adults in certain cases,
and created the new @e of'predatory criminal sexual assault of a cixild. JoAhnson., 176 1l. 24 at
516. The i)iﬂ further changed the law governing the timing of parole hearings for prison inmates,
changed the law governing when a defendant Wiio is recemng psychotropic drugs is entitled to a
fitness hearing, and added a provision to the law governing tl.:hild hearsay statements. Finally,
Public Act 89-428 amehded a multitude of ];rovisions in-over 20 different acts and created
several new laws. Johnson, 176 I 2d ot 516-17.

In determining whether the enactment of Public Act 89-428 viollated the single' subject
rule, our supreme court explained, ‘Wle the length of a bill is not determinative of its
compliance with the single subject rule, the variety of its contents certainly is.” Johnson, 176 1il.
2d at 516. Our supreme court noted that Public Act 89-428 encompassed subjects as diverse as

child sex offenders, employer eavwdropping, and environmental impact fees imposed on the sale
of fuel. The court concluded that “[b]y no fair mtendment may the many dxscordant provisions

in Pubhc Act 89-428 be considered to possess a natural and logical connection.” Iohnson 176
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1l 2d a.t 516-17. Accordingly, our'suprt_nné court held that Public Act 89-428 was enacted in
violation of the single sufaject rule of our state cdnstitution. Johnson, 176 111. 2d at 517-18. -
The Ac;t at issue in the present case presents a similar example of the législanire violating
the single subject rule. As noted above, Public Act 96-34 began és a five-page bill addressing the
narrow subject of amending tixe [linois estate and generation-skipping transfer tax. As enacted
on July 13, 2009, Public Act 96-34 grew to 280 pages covering a variety of subjects. The
original bill addressing the Dllinois estate and generation-skipping transfer tax became a bill that
created the Video Gaming Act, legalizing video gaming in licensed establishments, and the
Capital Spending A ccountability Law, requiring the Governor’s Office of Management and -
Budget to.make reports each quarter on the state’s capital projects. The bill amended the
Riverboat Gambling Act to provide for administration and enforcement of video gaming by the
linois Gaming Board and amended the Criminal Code t provide that gaming under the Video
Gaming Act is not illegal :gambling Ma Dlinois law. The bill also amended the State Finance
Act to: (1) create the Capital Projects Fund and require transfers to the General Revenue Fund
and that the Capital Projects Fund be used f<;r capitﬂ projects and debt semce, (i) create the
Local Government Video Gaming Distributive Fund; and (3) stop all diversions from the Road
Fund to the Secretary of State and State Police. The bili further amendeti the Use Tax Act and
Retailers' Occupation Tax Act to provide that candy, cenam beverages, and grooming and
hygiene products are taxed at the 6.25% rate (instead of th.e 1% rate) and to require deposit of the
increased revenue into the Capital Projects Fund. The bill arended the Illinois Lottery Law to

allow the Department of Revenue to conduct the Lottery-through a management agreement with -
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a private manager and to authorize a pilot program to allow the purcimse of lllinois Lottery
tickets on the intemet. The bill amende;d the U;liversity of Illinois Act to require the University
to conduct a study 01'1' the effect on Illinois families of members of the family purchasing Dllinois
Lottery tickets and to report its findings. Finally, Public Act 96-34 amended the Liquor Control
Act of 1934 to increase the tax on wine, beer, and alcohol and spirits, and the Illinois Vehicle
Code to increase various fees and fines and to make changes conceming truck load and wei?ht
restrictions.

We find that the wide range of topics in Public Ac@ 96-34 cannot be considered to possess
a “natural and logical connection.” Johnson, 176 IIl. 2d at 517. While defendants ass& that the
varied provisions in Public Act 96-34 fit w1thm the broad categorj of “revenue,” defendants’
argume;xt is unconvincing. In Johnson, our supreme court rejected the argument that thg

discordant provisions of _Public Act 89-428, entitled “An Act in relation to public safety,” were
related “because of a tortured connection to a vague notion of public safety.” Johnson, 176 IIL.
2d at 517-18. Our supreme court cautioned in Johnson, the permitted use of such a swéeping and

‘vague category to unite unrelated measures would “essentially eliminate] the single subject rule
as a meaningful check on the legislature’s actions.” Johnson, 176 Ill. 2d at 517-18.

Likewise, our supreme court in Reedy, 186 111. 2d at 12, found a single subject violation
in the enactment of a pubu; act entitled “An Act in relation to governmental matters, amending
named Acts.” The Reedy court held that the act encompassed at least two unrelated subjects:
matters related to ihe criminal justice system and matters related to hospital liens. Reedy, 186 Ili.

2d at 12. The Reedy court concluded, “that these topics might fit within the broad subject of
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‘governmental matters’ is not compelling.” Reedy, 186 Ill. 2d at 12.

Similarly, in Olender, our supreme court found a single. St;bject violation in the enactment
of a public act that the State argued iﬂvolve'fl the legitimate single subject of “revenue.” Olender,
222 1. 2d at 140-41. The publip act at issue in Olender amended the Illinois Income Tax A;t to
significantly increase the penalty, from misdemeanor to felony, for the first-time offense of
willful and fraudulent acts, but included unrelated provisions such as matters creating a council
to study issues relating to geographic information management technology and creating an

authority which could issue bonds to support and develop university-related research parks.
Olender, 222 T11. 24 at 135-36.

The Olender court found that the State’s characterization of “revenue” was as broad as
the subjects of governmental regulation, “governxixental matters,” and “public safety” which were
found to be 100 broad in Reedy and Johnson respectively. Olender, 222 Ill. 2d at 140. The

Olender court explained that under the State’s imérbretation of revenue, “almost any statute
would have a natural and logical connection to the subject of revenue to the state as long as the

| statute had ahy tangential impact on the. state’s economy.” Olender, 222 11l 2& at 140-41. In

contrast to the State’s all-encompassing interpretation of revenue, the court noted, “Black’s Law |

Dictionary defines ‘revenue’ as ‘[g]ross income or receipts’ and defines ‘general revenue’ as

‘[t]he income stream from which a state or municipalit& pays its obligation unless a law calls for

‘payment from a special fund.’ " Olender, 222 1. 2d at 141\ (quoting Black’s Law Dictionaq

1344 (8th ed. 2004)).. The Olender court concluded that in light of the definition of revenue,

many of the provisions in the public act at issue had no natural and logical connection to the
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single subject of revenue, including fhe'creation of a council to study iss’ués relating to
geographic information management technology and creatmg an authority which could issue
bonds to support and develop university-related research parks. Olender, 222 111. 2d at 141.
Accordingl‘y, the court concluded that the public act viqlated the six;gle subject rule. Olender,
222111, 2d at 142. |

In the present case, not all of the provisions of Public Act 96-34 have a natix;al and
logical connection to the single subject of revenue to the state. For .example, we discem no
patural and logiéal connection between the subject of revenue a;nd the amendment to the
University of lllmms Act to require the university to conduct a study on the effect on [llinois
families of members of the ﬁmﬂy purchasing Illinois Lottery tickéts.

Aiso, there is no natural and logical connection between revenue and the provisions
creating the Capital Spending Accountability Law. Under the Capital Spending Accountability
Law, the Govefﬁor'é Office of Management and Budget is required to make reports each quarter
on the state’s capital expenditures. 'I;his requirement involves expenditures, mﬁer than reportmg
on revepue.

Fuﬁher, Pubﬁc Act 96-34 amends the Ilinois Vehicle Code to make changes concerning
t;uck load and Aweigi:t restrictions. This amendment bears no natural and logical connection to
revenue to the state. | |

Defendants, nonetheless, rely on Geja 's Café v. Metropolitan Pier & Expos:;tion
Authority, 15} 11 2d 239 (1992) and Arangold Corp. v. Zehnder, 187 Lil. éd 341 (1999)

(Arangold I), in supf)on of their contention that our supreme court has upheld similar legislation
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as ndnviolative of the single subject rule. However, we find defendants’ reliance on these cases
misplaced. In Geja's Cafe, our supreme court upheld an enactment thnt included, inter alia,
provisions requiring Lake Shore Drive in Chicago to be rerouted around McCormick Place and
requiring excess revenues obtained by the Sports Facilities Authority. to go to the Metropolitan
Pier and Exposition Authority, because all matt@rs. included within thc_: eﬂactment had a natural

- and logical connection to the subject of expanding McCormick Place facilities. Geja's Café, 153
nl. 2d at 256-58. Unlike Geja's Café, not all of the provisions in Public Act 96-34 bear a natural
and logical connection to ; single subjecf (i.e. revenue to the state). In Arangold I, our supreme
court held that the legislation at issue (Public Act 89-21) embraced the single subject of
implementation of the state budget for the 1996 ﬁseal year, which was adopted on the same day
as t.he actual state budget (Public Act 89-22). Arangold I, 187 111. 2d at 346-47, 352. Here,
Publlc Act 96-34 does not involve the single subject of implementation of the state budget. Our

supreme court considered the holdings in Arangold I and Geja's Café in Cervantes, where the
court held that Public Act 88-680 (the Safe Neighborhoods Act) was unconstitutional as being
violative of the single subject rule. Cervantes, 189 IIL. 2d at 94, 98.

Accordingly, we conclude that Public Act 96-34 was enacted in violation of the single
subject rule. During arguments befo.re this court, defendapts conceded that a single subject
.violatioh is a question of law and, therefore, this court need not remand the case ﬁpon finding
such a violation. See Lebron, 237 Ill. 2d at 227 (whether a statute is unconstitutional is a -

.question of law subject to de novo review).

Our supreme court has held that when an act is found to violate the single subject rule, the

-16-
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Nos. 1-09-3163, 1-10-0344

act must be struck in its entirety. Johpson, 176 11l. 2d at 511-12; Olender, 222 111. 24 at 145-46.

In Johnson, our supreme court explﬁiﬁed: |
“[TThe single subject rule prohibits the enactment of bills that encompas§ more
than one. sub]ect Thus, a challenge that an act violates the single subject rule is,
by definition, directed at the act in its entirety. There is no one provision or
feature of thelact that is cﬁallged as unconstitutional, such that the defect could
be remedied by a sub;equent amendment which simply deleted or altered that
provision or feature. In fact, a single subject challenge does not address the
substantive constitutionality of the acts provisions at all. Rather, a single subject

challenge goes to the very structure of the act, and the process by which it was

enacted. If we determine that Public Act 89-428 in its structure is invalid, the Act
may not be permitted to stand. The legislature is, of course, free to revisit the
provisions contained in the Act in other legislation. Subsequent legislation,
however, will not remedy the constitutional defect in Public Act 89-428 if it was
passed in violation of the single subject rule.” (Emphasis in original.) Johnson,
176 11l 2d at 511-12.
In Olender, our supreme court followed its holding in Johnson that Qeverability principles do not
apply to single subject violations. Olender, 222 Il1. 2d at 146. In Olender, the court explained,
“Allowing for severability with regard to single subject violations would be contrary to the
purposes behind the single subjéct rule.” Olender, 222 IIL. 2d at 146.

We find that Public Act 96-34 violated the single subject clause of the Illinois -

-17-
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Nos. 1-09-3163, 1-10-0344 |
. éonsﬁtuﬁpn (T11. Const. 1970, art. IV, §8), and therefore hold that Public Act 96-34 is void in its
entirety. 'PMt to their own ter.ms,. Public Acts 96-35 (the Appropriation Bill), 96-37 (BIMFP)
and 96-38 (the Trailer Bill) are all contingent on the enactment of Pul?lic Act 96-34. Since we
find Public .Act 96-34 void in its entirety, the remaining acts cannot stand. Accordingly, we need
not consider plaintiffs’ constitutional challenges to the remaining public acts.
II. CONCLUSION
For the above reasons, we find that Public Act 96-34 was enacted in violation of ﬁe
single subject rule and is, therefore, void in its entirety. As a result, Public Acts 96-395, 96-37,
and 96-38 cannot stand. The judgment of the circuit court is reversed. |

. Judgment reversed.

-18-
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

_W. Rockwell Wirtz, on Behalf of
and for the Benefit of the
Taxpayers of the State of lllinois,

and Wirtz Beverage Illinois, LLC, QS CHg 0 l 26
an Illinois Limited Linbmty No. )
Company,
- Honorable
Plaintiffs, Circuit Judge
CourtrogG 2 52009

Dy . N

Hon. Patrick Quinn, in his official CLERK OF GIRouIT Comr
capacity as Governor of the State
of Illinois; Daniel W. Hynes, in his
- official capacity as Comptroller of
the State of Illinois; Alexi
Giannoulias, in his official == .
capacity as the Treasurer of the
State of Illinois; The Nlinols
Department of Capital and its
Director Brian Hamer; The Illinois
Gaming Board and its members
_ Hon. Aaron Jaffe, Charles Gardner,
. Rev. Eugene Winkler, Joe Moore,
Jr. and Hon. James E. Sullivan in
their official capacities; the
Illinois Lottery and its
- Superintendent Jodie Winnett;

-~
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.Defenﬂanti. |

NOTICE 6!‘ FILING PETITION AND RULE 19 NOTICE
To: . See attached Certlllcate of Service -

PLEASE TAI(E NOT!CE that on August 25 2009 we filed with the
Clerk of the Circuit Court of Cook County, in the Richard J. Daley
Center, Chicago, Illinois' the attached Petition for Leave to File and
Verified Complaint for Declaratory and Injunctive Relief, a copy of which
_is attached and hereby served upon you. .




August 25, 2009

Cluits £ 7N

Sam Vinson

F. Thomas Hecht
Floyd D. Perkins
Claudette Miller

 Ungaretti & Harris LLP - 34355

70 West Madison
Suite 3400 '
Chicago, Illinois 60602

- {312)977-4400

- Attorneys for Petitioner-Plaintiffs



CERTIFICATE OF SERVICE

Under penalties as provided by law pursuant to 735 ILCS 5/1-109 |

of the Code of Civil Procedure, the urndersigned certifies that he/she
caused the foregoing Notice of Filing Petition and Rule 19 Notice and
Petition for Leave to File Verified Complaint for Declaratory and
Injunctive Relief to be served on the following on August 25, 2009 by
delivering true and correct copies thereof (in the manner indicated) to:

Counsel for All Defendantg

: Ofﬁce of the Attomey General (VlA E-MAIL AND MESSENGER)

Roger Flahaven, Assistant Attorney General (rflahaven@atg.state.il.us)
Gary Griffin, ‘Assistant Attorney General (ggriffin@atg.state.il.us)
Thomas loppollo, Assistant Attorney General (tioppollo@atg. state il.us)
100 W. Randolph St.

Chicago, Illinois 60606

Ctuditt P 1k

Claudette P. Miller

- % o
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

W. Rockwell Wirtz, on Behalf of
and for the Benefit of the .
Taxpayers of the State of Illinois,
‘and Wirtz Beverage Illinois, LLC,
an Illinois Limited Liability
Company, '

Petitioner-Plaintiffs,
v. '

Hon. Patrick Quinn, in his official
capacity as Governor of the State
of Illinois; Daniel W, Hynes, in his
official capacity as Comptroller of
the State of Illinois; Alexi
Giannoulias, in his official
capacity as the Treasurer of the
State of Mllinois; The Illinois -
Department of Capital and its
Director Brian Hamer; The Illinois
| Gaming Board and its members
.| Hon. Aaron Jaffe, Charles Gardner,
Rev. Eugene Winkler, Joe Moore,
Jr. and Hon. James E. Sullivan in
their official capacities; the
Illinois Lottery and its
Superintendent Jodie Winnett;

'Defendan_ts.
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Honorable :
Circuit Judge

ACourt.room

PETITION FOR LEAVE TO FILE VERIFIED COMPLAINT

FOR DECLARATORY AND INJUNCTIVE RELIEF

Petitioners and Plaintiffs W. Rockwell Wirtz, an Hlinois citizen and

taxpayer, and Wirtz Beverage Ilinois LLC, an lllinois limited liability '

company and taxpayer (cbllectively, “Petitioner-Plaintiffs”), by their
attorneys Ungaretti & Harris LLP, and pursuant to Section 11-303 of the

[llinois Code of Civil Procedure, 735 ILCS 5/11-303, and Rule 19 of the '

modificd petition 1414525_) (3) @) 1
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* modified petition 1414525_1 (3) ) 2

Illinois Supreme Court, petition this Court for leave to‘ﬂl‘e the attached
Verified Complaint for Declaratory and Injunctive Relief against
Défendants The Honorable Paﬁick Quinn, 'Gpvemor of the State of
lllinbis; Daﬁiel W. Hynes, the'Comptroller of the State of Illinois; Alexi
Giannoulias, the Treasﬁrer of the State of lllinois; the lllinois Department
of Revenue and its Director Brian Hamer; the llliﬁois Gaming Board and
its merhber; Hon. Aaron Jaffe, Charles Gardner,. Rev. Eugene Winkler,
Joe Moore, Jr., Hon. James E. Sullivan; and the lllinois Lottery and its
Acting Supe;'intendent Jodie Winnett. In support of their Petition,

B}

Petitioner-Plaintiffs state as follows:

ARGUMENT
1. Petitioner-Plaintiffs, concerned lllinois citizens and

taxpayers, petitibn ‘this Court for leave to ﬁle the. attached Veriﬁed_
Complaint for Declaratory and lnjuncﬁv'e Relief (the “Complaint”). The
Complaint s;:eks, pursuant‘to Secﬁon 11-303 of thelllljnois Code of Civil
Procedure, 735 ILCS 5/11-303 and‘. the common-law, to enjoin the
unlawful disbux;sement of public monies by the Defendant public officials
-and to enjoin the imposition 6f unlawful .taxes,. rules and programs found
in challenged legislétion. | 4

2.  In the final days of t.ﬁe Spring 2009 legislative session, the
llinois General Assembly passed four pieces of legislation - three
substantive bills and one apprépr,iafion bill essentially compﬁsiﬁg what

some have called the 2009 capital program - which Governor Quifm

'
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recently signed into law. The attached _Complaint challenges the
constitutionality of this legislation and seeks (i) declaratory judgments
that the challenged legislation violates the Illinois Constitution and is
unlawful, and (ii) injunctions to stop the use of state funds and resources
in the operation, administration and regulation of the programs created
in the unconstitutional legislation.

3. The challenged legi#latjon purports to expand gambling, by
making video poker and other video gaming lawful in thousands of sites
across lllinois. It privéﬁzcs the state lottery, selling its revenue stream
into private hands. It imposés non-uniform, dispﬂrate taxes on beer,
wine and spirits. It improperly combines numerous ﬁnrelategl matters
into a single legislative scheme. All of which violates . the Illinois
Constitution in multiple ways. The violations include:

a. Public Funds for Public Purposes. The lottery and video
gaming programs violate the requirement that public funds be used only
for public’ purposes. '‘Both the lottery and, because of its central
communication system, video gaming, participate in interstate
commerce. Because both programs are essentially privately run, they -
violate federal gaming laws. And, while the Internet lottery sales
program is made expressly contingent upon clarification from the United
States Department of Justice that such sales are legal and despite the
fact that the General Assembly was aware of an advisory opinion by the
Justice Department stating that a privately controlled state lottery would
violate federal gaming laws, there is no requirement whatsoever for

consulting with Justice as to video gaming and the lawfulness of a
program essentially allowing the equivalent of 60 new casinos.

b. Single Subject. " The legislation violates the Single Subject
Rule which requires that a bill be confined to one subject in order to
foster thoughtful debate and stop the corrosive practice of “logrolling”.
Each of the substantive bills contains nongermane provisions. The
Single Subject Rule also is violated by the way the General Assembly tied
.the effectiveness of the bills as a whole and of certain provisions together.

modified perition 1414525_1 3)(2) - 3 . : C .
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c. Substantive Law in an Appropriation Bill: The appropriation
bill violates the requirement that an appropriation bill be confined to the
subject of appropriation because 1t contams substantive law.

d. Uniformity Claus . The legislation violates the Uniformity
Clause which mandates umform taxation and prohibits irrational tax
classifications. 1t imposes arbitrary, widely disproportionate new taxes
on beer, wine and spirits that are not based on real and substantial
differences, comparablé to taxing menthol and non-menthol cigarettes at
dlfferent rates.

‘e, Separatjon of Powers/ Veto _ Power/ _ Presentment

Clause/Effective Date of Laws. The main substantive bill contains
Janguage tying its effectiveness to the appropriation bill that funds

program projects and vice versa. Thus, if one of the bills does not
become law the other “does not take effect at all®. This unprecedented
“tied bill” arrangement 1gnores a fundamental Constitutional requirement
that ‘controls the primary function of the Leglslatwe Branch of
government --passage of bills. The General Assembly is obligated by the
Presentment Clause to present a passed bill to- the Governor whereupon
“[iff the Governor approves the bill he shall sign it and it shall become
law.” Under this “tied bill” arrangement, however, the Governor must
sign both bills to get either. Vetoing one renders his approval of the
other nugatory.- The arrangement also violates the Constitution’s
provision on the effective date of laws, which requires that the General
Assembly adopt a uniform effective date for laws passed prior to June 1
and establishes its own mandatory effective date for bills passed after
May 31. Here, the General Assembly has tried to provide for its own
effectiveness schedule for two bills passed after May 31.

4. The Complamt seeks restrain - and enjoin the
dxsbursement of public funds for the programs created by the challenged
legislation. Absent an order from thls Court permxttmg the matter to

proceed, Petitioner- Plaintiffs will have no recourse.

modified petition 1414525 _1 (3) (2) 4 . : ' c
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ARY

WHEREFORE, for the -forcgoing' reasons, Petitioner-Plaintiffs,

respectfully request that this Court grant this Petition and grant them

leave to file the attached Verified Complaint for Declaratory and

Injunctive Relief and setting the return date.

August 25, 2009

modified petition 1414525 _) (3)(2)

Respectfully submitted,

92 e

Sam Vinson

" F. Thomas Hecht
Floyd Perkins
Claudette Miller .
Ungaretti & Harris LLP - 34355
70 West Madison
Suite 3400

" . Chicago, lllinois 60602

(312)977-4400

Attorneys for Petitioner-Plaintiffs
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

W. Rockwell Wirtz, on Behalf of and
for the Benefit of the Taxpayers of
the State of Illinois, and Wirtz
Beverage Illinois, LLC, an Illinois
Limited Liability Company, No. .
Honorable
Circuit Judge
.Courtroom

Plain,tms,'
v.

)
)
)
)
)
)
)
)
i
Hon. Patrick Quinn, in his official )
capacity as Governor of the State of )
Illinois; Daniel W. Hynes, in his )
official capacity as Comptrolier of )
the State of Illinois; Alexi : )
Giannoulias, in his official capacity )
as the Treasurer of the State of )
Illinois; The Illinois Department of )
Capital and its Director Brian )
Hamer; The Illinois Gaming Board )
and its members Hon. Aaron Jaffe, )
Charles Gardner, Rev. Eugene )
Winkler, Joe Moore, Jr. and Hon. )
James E. Sullivan in their official )
capacities; the Illinois Lotteryand )
its Superintendent Jodie Winnett; )

)

Defendants.

VERIFIED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs W. Rockwell Wirtz, an Illinois citizen and taxp‘ayer, and Wirtz
Beverage Ilinois, ALLC,. an lllinois limited liability cdmpany and taxpayer
(collectively, A"PlaintiITs’.’), by t,:ﬁeir attorneys Ungareiti & Harris LLP, for. their
~ Verified Complaint against Defendants The Honorable Patrick Quinn, Governor
of the State of Iliinois; Daniel W. Hynes, the Comptroller of the Staie of lllinois; l‘

- Alexi Giannoulias, the Treasurer of the State of liilinois; the lllinois Department
c. 11
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of Revenue and its Director Brian. Hamer; the lllinois Gaming Board and its

members Hon. Aaron Jaffe, Charles Gardner, Rev. Eugene Winkler, Joe Moore,.

Jr., Hon. James E.. Sullivan; and the lllinois  Lottery and its Acting
Superintendent Jodie Winnett, state aé follows: |
| INTRODUCTION

1. . This action challenges the constitutionality of four pieces of
legislatiop —. three substantive bills and one 'app'ropriation bill essentially
comprising the 2009 capital program -~ passed by the General Assembly on the
last day of the.'legislative session and signed into law by. Governor Quinn.
- Plaintiffs, Illinois citizens and t’axﬁayers, seek (i) dec]arator).' judgments that the
challenged legislation violates thg Illinois Cpnstitﬁtion, and (ii) injunctions to
stdf) the use of State fund_s,and resources in the operation, administration and
regulation of the programs in the uncbnsiituﬁonal legislation.

2. The challenéed legislation violatés the lllinois C.ons.titution an.d the
duties and limitations it imposes oﬁ both the legislativé and executive bmﬁches

of government in multiple ways.

a. . Public Funds for Public Purposes. The lottery and video

gaming programs violate the requirement that public funds be used only
for public purposes. Both the lottery and, because of its central
communication system, video gaming, participate in interstate
commerce. Because both programs are essentially privately run, they

violate federal gaming laws. And, while the Internet lottery sales

program is made expressly contingent upon clarification from the United
States Department of Justice that such sales are legal and despite the
fact that the General Assembly was aware of an advisory opinion by the
Justice Department stating that a privately controlled state lottery would
violate federal gaming laws, there is no requirement whatsoever for

- consulting with Justice as to video gaming and the lawfulness of a
program essentially allowing the equivalent of 60 new casinos.

1440978v1 ' ' )
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b.  Single Subject. The legislation violates the Single Subject
Rule which requires that a bill be confined to one subject in order to
foster thoughtful débate and stop the corrosive practice of “logrolling".
Each of the substantive bills contains nongermane provisions. The
Single Subject Rule also is violated by the way the General Assembly tied
the effectiveness of the bills as a whole and of certain provisions together.

c. . Substantive Law in an Appropriation Bill: The appropriation
bill violates the requirement that an appropriation bill be confined to the |

subject of appropriation because it contains substantive law.

d. Uniformity Clause. The legislation violates the Uniformity
Clause which mandates uniform taxation and prohibits irrational tax
classifications. It imposes arbitrary, widely disproportionate new taxes
on beer, wine and spirits that are not based on real and substantial
differences, comparable to taxing menthol and non- menthol cigarettes at
different rates. ;

e.  Separation - of Powers/Veto __ Power/Presentment
Clause/Effective Date of .Laws. The -main substantive bill contains

language tying its effectiveness to the appropriation bill that funds
program projects and vice versa. Thus, if one of the bills does not
become law the other “does not take effect at all’. This unprecedented
“tied bill” arrangement ignores a fundamental Constitutional requirement
that controls the primary function of the Legislative Branch of
government --passage of bills. The General Assembly is obligated by the
Presentment Clause to present a passed bill to the Governor whereupon
. “[ilf the Governor approves the bill he shall sign it and it shall become
law.” Under this “tied bill” arrangement, however, the Govérnor must
sign both bills to get either. Vetoing one renders his approval of the
other nugatory. The arrangement also violates the Constitution’s
provision on the effective date of laws, which requires that the General
Assembly adopt a uniform effective date for laws passed prior to June 1
and establishés its own mandatory effective date for bills passed after
May 31. Here, the General Assembly has tried to provide. for its own
effectiveness schedule for two bills passed after May 31.

ALLEGATIONS .
Plaintiffs

3. Plaintiff W. Rockwell Wirtz is a citizen.and taxpayer of the State of
lllinois and a resident of Cook County, lllinois. He is also a Manager of Wirtz

Beverage_ Hlinois, LLC. A copy.of his Verification by Certification is attached.

1440978v1 : 3 .
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4q. Plaintiff_ Wirtz Beverage Illinois, LLC is-an Illinois limited liability
company and taxpayer with its principal place of business in Cook County,
Hlinois. | Wirtz Beverage lllinois, LLC is licensed as a wholesaler and an
'importing distributor of wine and epirits under the Liquor Control Act and is
required to collect and pay to the lllinois Department of Revenue the increased
liquor taxes in the legislation challenged here amending the Liquor Control Act.
Defendants ' | |

5. Defendgnt Pat Quinn is the Governor and the Chief l:“.xecutive
Officer of the State of Illinois. He is sued in his ofﬁcxal capacity.

6. Defendant Daniel W Hynes is the Comptroller of the State of

Ilinois. He is sued in his official capacnty and solely to enjoin his disbursement

of funds. Pursuant to Article V, Section. 17 of the Illinois Constitution and the .

State Comptroller Act, 15 ILCS 405, the Compti‘oller is authorized to order
_payments into and out of funds held by the State ‘l‘ieasurer.

7.  Defendant Alexi Giannoulias is the Treasurer of the State of
Illinois. He is sued in his official capacity and solely to enjoin his disbursement
of funds. Pursuant to Article V, Section 18 of the Illinois Constitution, the
Treasurer has the duty to make disbursement upon order of the Comptroller. .

8. Defendant the Illinois Departrnent of Revenue is ‘a State agency
whose regional office is at 100 W. Randolph Street, Chicago, lllinois. Its duties
include overseeing, implementing, managing, regulating and collecting the
taxes imposed in the challenged legislation. | |

9. Defendant Brian Hamer is the Director of the Department of

14409781 . 4



~ Revenue and resides in Chicago, lllinois. He is sued in his official capacity.

10. Defendant the ll-linéis Gaming Board is a department within the
bepartment of Revenue whose regional office is at 160 Nort.ﬁ LaSalle Street,
Chicag'o,. lllinois. Its duties include implemeﬁting, managing and regulating
the video gaming program created in the challenged legislation. ‘

1L Defendants Hon. Aéron Ja_ffe, Chérles .Gardngr, Rev. Eugene
Winkler, Joe Mdore, Jr., Hon. James E. S;:xl]ivan are members of the Illinois
Gaming Boaﬁ and are sued in theix: official capacitiés. : |

12. Defendant the lllinois. Lottery is a State agency whose regional
office is at 100 West Randolph Street, Chicago, lllinois. Its duﬁes include
regulat.ing the existihg lottery and its privatizatibn in the challenéed legislaﬁon.

13. Defendant Jodie Winnett is the Acting Supervisor of the [llinois
lbttery and resides in Chicago, Illinoi#. She is sued in her official ?:apacity.

~Jurlsdletlo§ and Venue ~-

14. This lawsuit seeks, amdné other things, declarations that Public

Acts 96-34, 96-35, 96-37 and 96-38 violate provisions of the Illinois

Constitution and injunctions prohibiting the disbursement of public funds

thereon pursuant to the equitable powers of tﬁis Court and pursuaht to 735
" ILCS 5/11-301, et seq., which pfovides_for actions for private citizex;xs to enjoin
and restrain the disbursement of pubiic funds. This Court has; jurisdiction
over the subject matter under Artidlé' V1, §9 of the lllinois Constitution. This
Court also has jurisdiétion owéer the actl.;al controversy between the parties

pursuant to Section 2-701 of the Illinois Code of Civil Procedure, 735 ILCS

1440978v| ' o ‘ ) ’ 5
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5/2-701. This Court has personal jurisdicﬁon over Defendants pursuant to
. the Code of Civil l.i’rocedure,' 735 ILCS 2-209(a)t1), (b)(2), and (c).

15. Venue is proper un&ér. Sections 2-101 aﬁd 2-103 of the Code of
' Civil Procedure, 735 ILCS 5/2-101 and 2-103, because the acts from which
this céuse of action arose, or a substantial part thereof, -took place in Cook

County, Illinois and because Defendants have offices there.

Right To Declaratory And Injunctive Relief

16. There is an actual, existing controversy preéent in this action in

that Defendants will. be charged with enforcing, regulating and expending
public funds o.n the uncoﬁétitutional laws at issue here.

17. Plaintiffs have clearly‘ascertainable rights in need of protection.
Sections 11-301 and 11-303 of the l’ll-iné)i;ts Cc;de'of 'Civil Procedure, 735 ILCS
5/11-301, 5/11-303, as well as common-law principles, permit taxpayers to
sue to enjoin the unlawful disbursement of public monies by public Qfﬁéials
and the imposition of unlawful ta:-xes.

18. Plaintiffs‘sdffer and will. continue to suffer irreparable harm as a
result of the ﬁnlawful and unconstitutional actions set forth above. If left
undeterred, there is no adequate remedy ‘at law that will- properly compensate
Piaintiff; for the injur:ies they have sustainéd.

Relevant Provisions Of The Illinois Constitution
19. Article IV, Section 8(d), the Single Subject Rule, provides that:
[blills, except bills for appropriation and for the
. codification, revision or rearrangement of laws, shall

be confined to one subject. Appropriation bills shall
be limited to the subject of appropriation.

1440978vI . 6
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that:

20.

21.

22.

23.

24,

_ Article VIII, Sections l.(a)'and (b) provide that:

(a)  Public funds ... shall be used only for public :

purposes.

(b) . The State, units of local government and school
'districts shall incur obligations for payment or
make payments from public funds only as
authorized by law or ordinance.

Article IX, Section 2, the Uniformity Clause, provides that:

In any law classifying the subjects or objects of non- :

property taxes or fees, the classes shall be reasonable

and the subjects and objects within each class shall be

taxed umformly

Article 11, Section 1, the Separation of Powers provision, provides:.

The legislative, executive ﬁnd judicial branches are.
separate. No branch shall ‘exercise powers properly '

belonging to another.
Article IV, Section 1 describesthe legislative power:

The legislative power is vested in a General Assembly
consisting of a Senate and a House of Representatives,
elected by the electors from 59 Legislative Dlstncts
and 118 Representatwe Dnstncts

Article 1V, Section 9, the Veto Procedure, pr-oviqes in relevant part

-(a) Every bill passed by the General Assembly shall be

presented to the Governor within 30 calendar days
after its passage. The foregoing requirement shall be

~ judicially enforceable. If the Governor approves the

1440978v1

bill, he shall sign it and it shall become law.

(b) If the Governor does not approve the bill, he shall
veto it by returning it with his objections to the house
in which it originated. Any bill not so returned by the
Governor within 60 calendar days after it is presented
to him shall become law ..
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(d) The Governor may reduce or veto any item of the
appropriation in a bill presented to him. Portions of a
bill not reduced or vetoed shall become law. An item
vetoed shall be returned to the house in which it
originated and may become law in the same manner
as a vetoed bill ..

(e] The Governor may return a bill togeiher with

specific recommendations for change to the house in
which it originated. The bill shall be considered in the
same manner as a vetoed bill but the specific
recommendations may be accepted by a record vote of

a majority of the members elected to each house. Such

bill shall be presented again to the Governor and if he

certifies that such acceptance conforms to his specific_

recommendations, the bill shall become law. If he does
not so certnfy he shall return it as a vetoed bill to the
house in which it originated

Section 10 governs the effective date of laws, providing that:

The Challe

ACT concerning revenue” (the “Omnibus Blll’)-.

The General Assembly shall provide by law for a
uniform effective date for laws passed prior to June 1
of a calendar year. The General Assembly may provide
for a different effectiveness date in any law passed
prior to June 1. A bill passed after May 31 shall not
become effective prior to June 1 of the next calendar
year unless the General Assembly by the vote of three-
fifths of the members elected to each house provxdes
for an earlier effective date.

dLe tion

The Omnibus Bill {P.A. 96-34, !‘ometlx, HB2§5)

25.

On July 13, 2009, Governor Quinn signed into Iaw HB25S5, “AN

attached as Exhibit A and incorporated here by reference.!

‘A copy of the Omnibus Bill is

' For the Court's convenience, the voluminous bills attached as exhibits have been
bates-stamped; citations to the bates-stamped- pages are included.

1440978v1
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26. Video Gaming. Article 5 of the Omnibus Bill is the Video Gaming
" Act. See id., Ex. A, Section 1 at A-1. It provides, among other things, that
every video gaming terminal:

shall be linked by a central communications system

to provide auditing program information as approved

by the Board. In no event may the communications

system approved by the Board limit participation to

only one manufacturer of video gaming terminals by

_either the cost in implementing the necessary

program modifications - to communicate or the

inability to communicate with the central
communications system.

Id, Section 15(15) at A-6. It further provides for the licensing of esiablishments
hosting such facilities and regulates manufacturers, distributors, | terminal
. operators and che‘rs. ., Sections 5;»1'5, 25, 30 at A1-19. Licenses are fqr the
most .pért limited to Illinois residents. 1., Scctioh 25(f) at A-9. The games are

conducted on the site of the licensees. Id., Sections 25(c) and {e) at A7-8. No

provision prohibits a terminal Qpera'tc;r from aitering the terms of play by

changing thé software. Id., Section 15(9). at A-5. The terminal operator may
choose the pay out of a.machine above 80%. Id., Section 15(2) at A-4. It also

amends the Riverboat Gambling Act to assign administration and enforcement

of video gaming to the lllinoié Gaming Board, id., Section 940 at A-172, and'

amends the Criminal Code to providé that gaming under the Video Gaming Act
is not illegal gambling under Illinois law. Id., Section 960 at A-276.

27. Lottery. The Omnibus Bill amends the lllinois Lottery law to,

among other things,. p_rovicie that going forward the lottery will be managed and-
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opera£cd by a private maniager pursuant to a cohtract giving that private
inanager ..e',igni'ﬁcarlxt‘powers and responsibilities and very substantial financial
benefits in.the form of a share of th‘e lottery revenues. See Exhibit A at Article
900, Section 900 at A-21-39. It also amends the Criminal Code to f)rovide that
lotteries condﬁcted by a private manager afe not illegal gambling under Illinois
law. Id., Section 960 at A-274-275.2

28. Lliguor ;l‘ax. The Omnibus Bill amends Section 8-1 of tﬁe Illinois
Liquor ControlAAct effective August -1, 2009 fo .impose an additional gallonage
tax on various types of liquor. Because of the additional tax, the amounts of
tax per gallon to be paid by the distributor are iﬂcreased as follows: (a) on
beér, from $0.185 to $0.231; (bi on wine, from $0.'73‘ to $1.:39; and (c) on
spirits, from $4.50 to $8.55. See Exhibit A at Article 990, Section 945 af A-
179-180. This is a roughly .22% increas'e in the tax on beer -- and a 90%
increase in the tax on wines and spirits. | The Omﬁibus Bill and its legislative
history do not offer any coherent ratiéngle for the increase overall. Similarly,
they offer no justification for the vastly disproportionate increa#e in the tax on

wine and spirits as compared to beer. See id. The Omnibus Bill further

provides that “[a]ll of the proceeds of the additional tax ... shall be deposited

into the Capital Projects Fund.” Id. at A;183.

.2 The Omnibus Bill also creates a pilot program for the Internet sale of lottery tickets
but makes implementation of that program contingent upon a request to the
Department of Justice for clarification that such sales are legal See id., Section 900
at A-24-26. There is no such requirement for video gammg -- despite the fact that
other jurisdictions have held video games are lotteries in violation of federal criminal
gamblmg laws. .
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29. C;ndy Tex. Candy had been taxed as féod at retail at 1% and
exempt.from the 6.25% tax generally applicable to food for consumption off
premises. The Omnibus Bill, however, amends the Use Tax Act, The Service
Use Tax Act, the Service Occupatibn “Tax Act and the Retailers Occu;;agion Tax
Act effective August 1; 2009 to remove that exemption frofn all candy except for
that containing ﬂouf or requiring refrigeration. Thus, after August 1, 2009,
while candy containing flour or requiring refrigerati_bn would éontinue to be

taxed at 1% all other kinds would be subject to the higher tax. See Exhibit A

at Article 900, Sectlons 910, 915 920 and 925 at A-513 80-82, 99-101 and

120 122.

30. m Tiu: Omnibu§ Bill's effectiveness is éntirely contingeht
. upon the Appropriation Bill, discussed below, becoming law, providing that it
“does not take'effeét at all unless House Bill 312 of the 96t General Assembly,
as amended, becomes law.” See Exhibit A at Article 9999, Section 9999 at A-
280. The Omnibus Bill also contains provisions relating t_o'oth'er subjects,

such as:

"o Article 800, titled the “Capntal Spendmg Accountabnhty Law,”
requires the Governor. to provide a report each quarter on each
State capital project. See id., Sections 801 and 805 at A-19-20.

e Section 935 amends the University of Illinois. Act to task the .
University, subject to appropriation, to conduct a study and give a .

report on the effects of purchasing lottery tickets on Illinois
‘families. Id. at A-165.

. Sectibn 905 émenqls the State Finance Act fo prohibit the use of
Road Funds for the State police. . Id., at A-46. '

" 14409781 , ' 11

A 37

21




¢ Section 950 amends the Environmental Protection Act to provide
that the Leaking Underground Storage Tank (“LUST") Fund is not
subject to administrative charges.’ Id., at A-186

o Section 955 amends the Illinois Vehicle Code and contains
- provisions for increases in vehicle weights for bridges and

highways. Id., at A-227-228, 233, 235-236, 242-243 and 249-250.

The BIMP [P.A. 96-37, formerly, HB2424)

31. On July; 13, 2009, Governor Quinn signed into law HB2424, “AN

ACT concerning government,” the FY2010 Budget Implementation (Capital) Act
{the “BIMP”). | A’-coﬁy of the BIMP is attached as Exhibit B and incorﬁorated

here by reference.

32. Lottery and Video Gaming Corrections, Linked to Omnibus Bill.
Contingent upon ‘the bmnibus Bill beceming law, Exhibit B, Article 60 at
Sections 60-5 and 60-10 at B-73 and 93, the BIMP makes changes to the
lottery provisions in the Omnibus Bill includirtg those pertaining to the private
. manager for the lottery, id. at.8103-116, and to the central eommunications
system for the video gaming program. Id. at B-79. The BIMP also adds a new
Section 85 to the Video Gaming Act 'making its pmvisions severable pursuant

to Section 1.31 of the Statute on Statutes. See id., Section 85 at B-9.3

33. Liquor Tax lwﬁcatxon, Linked to Omnibus Bill. Contingent upon

the Ommbus Bill becommg law, the BIMP adds language clarifying that,

though the proceeds of the new liquor tax are to be deposited into the Capitol

Projects Fund, the existing lie_uor tax amounts are to be deposited into the

* ?As discussed in Count 11 below, the new video gaming and lottery programs violate '
federal gambling law. These amendments likely were an attempt to cure this.
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General Revenue Fund. See id., Section 60-35. It also makes the additional

—_

tax severable under Sectiqn' 1.31 6f the Stétutg on Statutes. Id. at B-152

34. Candy Tax Exemption Changed; Linked to Omnibus _Bill.
Contingent upon the Omnibus Bill becoming law, Exhibit B at B-1 16, the BIMP

also exempts candy sold hot frorﬁ vending machines from the higher tax. Id.,
Sections 60-15, 60-20, 60-25 and 60-36 at B-120-121, 125, 131-132 and 136
and 152.

35. Other. The BIMP c_ontain_s other provisions, including:

" A provision that amends the River Edge Redevelopment Zone Act to
provide that the Department may certify one pilot river edge
redevelopment zone in Elgin in 2009, Exhibit B, Article 65 at B-201.

¢ Minority set asides. Id., Article 60, Section 60-10 at B-107 (requiring
- that the private management agreement for the lottery contain a
provision encouraging 25% of the contracts for goods and services
entered into by the private manager to be awarded to minority or
woman owned businesses), Article 35 at B-45-50 (establishing in an
* article titled State Construction Minority and Female Building Trades
Act a goal of having 20% and 10% of the apprenticeships on certain
stimulus construction prOJects go to minorities and women,
‘respectively) -

. o provisions amending the General Obligation Bond Act, id. at Article
30, Section 30-10 at B-30, and tying the effectiveness of the
amendment to the -enactment of another bill, HB2400. ' Id., Section
30-11 at B-37.

e provisions creating an ‘'urban weatherization program, id., Article 40
at B50-56 :

.o provisions providing for special pension benefit increases despite
general rules against such increases, id., Article 85 at B-247,

"o provisions authorizing Capital Development Board grants to not-for-
profit hospitals, id. at Article S, Section 5-5 at B1-6 ‘
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"o provisions amending the Vehicle Code to mandate a financial
" disclosure in rental car contracts for consumers id. at Article 45,
Sectlon 45- 5 at B56-58, and

) provxs1ons addmg Gaming Board peace officers. Id., Article 85,
Section 85-20, 85-25 at B-230, 233, 261-162.

The Trailer Bill (P.A. 96:38, formerly, SB349)

36. On July 13, 2009, ‘Governor Quinn s1gned into law SB349, “AN
ACT concerning government " a trailer bill to the Omnibus Blll (the “Treuler
Bil]*).4 A copy of the Trailer Bill is attached as Exhxblt C and incorporated here
by referenee. _ : :

©37. - Candy and Liguor Taxes Deferred; Linked to' Omnibus Bill
Conditioned upon the Omnibus Bill becoming l_airv, the Trailer Bill changes from
August 1, 2009 to September 1, 2009_the" effective date for the. new taxes.on
candy, see Exhibit C at Sections 5,.10, .15 and 20 at C-1, 4, 29, 33, 48, 52, 61,
69, 73, 96, and liquor. Id., Section 30 at C-117-118.

'38. More Video Gaming Amendments; Linke to Omnibus Bi .
Conditioned upon the Omnibus Bill becoming law and takmg effect, see Exhibit
C at C-107, Section 25 of the Trailer Bill omends the Video Garni»ng Act by. (i)
changing Sec.tion 25 and adding a.'new Section 26 to change the residency
requiremenfs'for licensing; see id., at C-110 and 112, (ii) ehanging Section
25(c) to clarify that the 50°/o.s.plit of the after-tax profits from a video gaming -
terminal is mandatory “notwithstanding any agﬁemeni to the oontrary”

between the licensed establishment and the video gambling terminal operator,

4 A “trailer bill” is a blll passed to correct errors, deficiencies or problems in an earlier
bill.
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id. at C-108-109, and (iii) adding a new section 85 making the prdvisions of the
Video Gaming Act severable under Section 1.31 of the Statute on Statutes. Md.

at C-117. .

The Appropriation Bill [P.A. 96-35, formerly, HB312)

39. On July 13, 2009, Governor Quinn signed into law HB3.12, “AN

~ACT making appropriation" [the “Appropriation Bill"). A copy- of the

Appropnatxon Bill is attached as Exhlblt D and incorporated here by reference.

40. Substantive Provisions.- In addltnon to appropriations, the

Appropriation Bill contains substantive provisions, including: '

« an article making its effectweness entirely contingent upon the Ommbus
Bill becoming law, providing that it “does not take effect at all unless
House Bill 255 of the 96t General Assembly, as amended, becomes law.”
See Exhibit D at Amcle 140, Section 99 at D-254-255.

¢ A provision that “-[n]p contract shall be entered into or obligation incﬁrred
for any expenditures from appropriation in Sections 5 or 10 of this
Article until after the purposes and amounts have been approved in
writing by the Governor. - See id., Article S, Section 15 at D-2.

e provisions creating a 'hew' grant program for the Environmental
Protection Agency for wastewater compliance, but ‘only where “[t]hese

grants are limited to projects for which the local government provides at
least 30% of the project cost. There is an approved compliance plan,-and

there is an enforceable compliance schedule prior to grant award.” Id., .

Article 100 Sectxon 30.

e provisions mcludmg the phrase “as approxnmated below” or similar
language. See Article 50, Sections 20, 30 35 at D-62, 64 and 66.

« Provisions authorizing improvements at higher education facilities, for

- which there is no authorization in substantive law. Jd., Article 61,
Section 5 at D-135.
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| COUNT1
(Illinois Constitution: Single Subject)
Omnibus Bill, BIMP, Trailer Bill

41. Plaintiffs incorporate py reference the allegatipns of Pa,r;ag:raphS 1-
40, above. ' | | | |

42. The Illinois Constitution requires that bills (other than.
appropriations or codifications) be conﬁnéd to a single subjec;. See Artisie v,
Section 8(d), above. The purpose of the Single Subject Rule is to pfohibit
“iogrollipg“ and-the corrosive stitching together of multiple interests in order to
bptain enactment of other legislative desires. The 1970 Constitutional
Conventipn included Section 8(d) to ensure a better legislative and democratic
outcosne to the deliberative process. Single subject statutes facilitate fpcused
argument and corisideration of ‘the merits.

43. The Ommbus Bill violates_the Single Subject Rule. as it contdms
provisions relatmg to multiple unrelated and nongermane sub_lects, mcludmg
the provxsxons noted 'above: govemmg video gaming; amending the Illinois
Lottery Law to privatize its operatidn; amsnding the Illinois Liquor Control Act-
to impose an additional and disproportionate gallonage tax on liquor; amendipg
various acts to increase the tax on candy, increasing bridge and road weight
standards amendmg the Env1ronmental Protectlon Act to provide that the
LUST Fund is not subject to administrative charges authorizing a study by the .
University of lilinois of the impact of lottery sales on illinois families; and
making its. effectiveness entirely cdnt‘ingent upon the separate Appropriation

Bill becoming law.
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44. The BIMP vioiates the'Sinéle Subject Rule, as well. It includes.
provisions: airned to correct the federal criminal gambling law violations in the
Omnibus Bill, creating minority set aside programs, amending the General
Obligation Bond Act, creating an urban Qeatherization _program, providiné
pension benefit increases, authorizing Cepital'Development Board grants to
-not-for-profit hospitals, mandeting a financial disclosure for consumers in
rental car contracts and adding Ge.rning Board peace officers.

45. | The Trailer Bill, too, violates the Single Subject Rule. It contains .
provisions deferring the liquor and candy taxes and amenoing the video gaming
program to change the residency requirements and mandate after tax prol'it
sharing percentages -- all of Whlch are contmgent on the Omnibus Bill
becoming law.

46. The cbrnpendium of programs and subjects in these bills is
precisely what the Single Subject Rule was designed to prevent. They are
amalgams of interests stitched together solely for the purpose of obtaining
legislative support for items no smgle one of which could withstand the
scrutiny of standing alone. The fact that these bills have very general titles -
thé Omnibus Bill is “AN ACT concerning revenue” while both the BIMP and the
Trailer Bill are titled “AN ACT concerning government” -- will not save them, as
the ]llmoxs Supreme Court has recognized. See, e.g., People v. Olender 222 lll
2d 123, 854 N.E.2d 593 (2005).

.47. Art.icle VIII, Section 1 of the Illinois Constitution provides that:

(@) Public funds ... shall be used only for public
purposes. . :
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(b) The State, units of local government and school
districts shall incur obligations for payment or
‘make payments from public funds only as
authorized by law or ordinance. ‘

48. The new programs and taxeés created and regulations required and

new standards established by the Omnibus Bill, the BIMP and the Trailer Bill

will require considerable expenditures of state funds to operate, control,

manage and_regulate. If the expenditures are not enjoined, public funds will be
_-used to orga;-nize, license and regulate illegal video gaming, to establish and run
the illegally privatized lottery and to implement and enforce compliance with
the additioﬁal, non-uniform liquor taxes. 'Defendants each are directed by the
bills to approve, authorize and direct expenditures in sﬁpport of the bills.
Moreover, Defendants must enact ,rul'es unciér the APA for the implementétion
- of each of the provisions in the bills. Because these bills violate the éingle
Subject rule of the Illinois Constitution, any such .expenditures are unlawful.
Un]a\?ful. expenditures are .. not for ;;ui)lic pux_"poses, and therefore the
eﬁpenditure qf funds on the'n; violates Article VIII of the lllinois Constitution.
' WHEI*.EFORE,. Plaintiffs respectfully request that this Court enter an
order granting them the following relief:
A. A declaratory judgment tha't the Omnibus Bill violates
the Single Subject Rule in Article IV, Section 8(d) of the .
Illinois Constitution.
"'B. A dec‘l‘aratbry .judgment. that any expenditures of St;ate
funds in furtherance of the. Omnibus Bill are unlawful
and precluded under Article VIII of the [linois

Constitution because the Bill violates the Single
Subject Rule; -
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48, above.

. lines and therefore operates in and participates in interstate commerce.

- 1440978vi

(Illinois Constitution: Spendlng Public Funds on lllegal Video

49..

S0.

A temporary, preliminary or permanent injunction
enjoining Defendants from disbursing publlc funds on
the Omnibus Bill; -

" A declaratory Judgment that the BIMP violates the

Single Subject Rule in_Article IV, Section 8(d) of the
Illinois Constitution;

A declaratory judgment that any expenditures of State
funds in furtherance of the BIMP are unlawful and
precluded by the Single Subject Rule in Artlcle VIII of
the lllinois Constitution; -

A temporary, preliminary or permanent injunction
enjoining Defendants from dnsbursmg public funds on
the BIMP;

A declaratory Judgment that the Trailer Bill violates the
Single Subject Rule in Artncle v, Sectxon 8(d) of the
Hlinois Constitution;

A declaratory judgment that any expenditures of State

funds in furtherance of the Trailer Bill are unlawful -

and precluded by the Single Subject- Rule in Article VIII
of the lllinois Constitution;

A temporary, prellmlnary or permanent injunction

enjoining Defendants from disbursing public funds on
the Trailer Bill; and

Such other and further rehef as this Court deems
necessary and proper.

COUNT n

Gaming and Lottery Programs)
Omnjbus Bill, BIMP, Trailer Bill

Plaintiffs incorporate by reference the allegations of Paragraphs 1-

The lllinois lottery involves the use of interstate tejecommunication

19

18

C..
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U.S.C. §1953(a) prohibits transmission in interstate commerce of information

pertaining to “numbers, policy, bolita, or similar game.” The United States

Supreme Court has held that lotteries and lottery-like games fall within the .

reach of Section §1953(a). See, e.g., U.S. v. Fabrizio, 385 U.S. 263, 269 (1966).

S51. Lotteries conducted by a. Stéfe acting under auth.ox"ity of state iaw,
however, are exempt from the prohibitions of 18 U.S.C. §1953(a). See 18
U.S.C. §1307(a)(1) and (2); 18 U.S.C. §1953(b)(4). As recognized in .a 2008
advisory opinibn from the Department of Justice titled “Scope of Exemption
.Under Federal Lottéry Statutes for Lotteries Conducted By a State Under the
Authority of Law,” in order for a State lottery to remain lawful, the State must
- exercise .actual control over all sngmﬁcant business decisions and retain all but
a de minimis share of the proﬁts A copy of the Opnmon |s attached as Exhibit
E and incorporated here by reference.

52. Despite the fact tf\at the General Assembiy was aware of the 2008
Department of Justice opinion, the Omniﬁus Bill grants plenary control of the
lllinois Lottery to é private manager. The private manager’s “total management
control” of the thtery, includ‘es: |

¢ The right to use equipment and other assets used m
the Operatxon of the Lottery.

e The rights and obligations under contracts with
retailers with retailers and vendors.

e The implementation of a comprehensive . security
program.

. The 1mplementat10n of a comprehenswe system of
internal audits.
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¢ The implementation of a program to curb compulsive
" 'gambling. :

+ A system for determining (i) the type of lottery games,
(i) the method of selecting winning tickets, (iii) the.
manner of payment of prizes to. holders of winning
tickets, (iv) the frequency of drawings of winning
tickets, (v) the method to be used in selling tickets, (vi)
a system for verifying the validity of tickets claimed to
be winning tickets, (vii) the basis upon which retailer -
commissions are established by the manager, and (viii)"
minimum payouts.

53. Furthermore, the Omnibus Bill grants the private manager
compensation that goes far beyond de minimis. It provides that the
management contract shall include:

A provision providing the private manager with a.

percentage of Lottery ticket or share sales or related

proceeds in consideration for managing the Lottery,

“including terms that may provide the private manager

with an increase in compensation if Lottery Capitals

grow by a specified percentage in a given year.
The proceeds that will accrue to thgé private manager are estimated to be worth
millions of dollars per year.

S4. The private management scheme for the lottery is not contingent
upon any kind of advisory opinion or approval by the federal government or
other authority (unlike the Internet lottery sales pilot program).

55. By changing it to one largely controlled by and very lucrative for
private .parties, the Omnibus Bill creates a lottery that is not exempt from and
therefore is prohibited by federal criminal gambling laws. |

56. The BIMP and the Trailer Bill, as noted above, make -small

adjustments to the private management of the lottery program in the 'Or_nnibus _
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Bill. However, they don’t cure the fact that it violates 18 USC §1953(a). As set
forth in Count I, above, botﬁ bills violate the Single Subject Rule and are
unconstitutional. - Even were thét not the case, the BIMP and Trailer Bill do not
change the reality that a privaté. manager largely.will‘confrol the operation and
* conduct of the lottery and will i-ea;": sizeable financial rewafds.

57. The video gaming program is illegal for essentially thé same
reasons. Becausle 'of the mandated use of A central communication system to
provide éentralized tallying _ﬁnd auditing information, video gaming will
participate in interstate commerce. 18 U.S.C. § 1953(a) prohibits transmission
in interstate commerce of any record used in a .“numbers, policy, bolita, or
similar game.” The United States Supreme lCourt has held that lotteries and
lottery-like games fall within the reach of Section '1953(aj. Video gaming, as
other juri'sdictio'ns have concluded, .is. for all intents and purposes a lottery.
" There is no real elément of skill. The machines are programmed fo pay out a
maximum percentage on each dollar wagered based on an op'ti;m..lm plgy model
and “must theoretically pay .out a mathematically demonstrable percentage ..
during the expected lifeiime of the mac;hine of all amounts played, which
must not be less than 80%.” A player using the best possible mathematical
strategy will, on average, realize a return no greater 'than the. pre-sei

percentage.

1440978V . ' | 2é | . Cc 39

A 48




58. Video gammg moreover w1ll be a lottery under de facto private -

control. Though it will be taxed by the State and is to be licensed and
(ostensibly at least) regulated by the manlS Gaming Board, for practical
purposes the 6wnership, control andlproﬁts of video gaming will be in private
hands. Video gaming will be conducted on tbe premises of private licensees,
not the ‘State; the terminals are not State-owned;. the terms of play can be
- altered by the terminal operators; the after-tax “fdke” is significant and evenly
split between the terminal operator and the ljcensed establishment. ‘

59. Substanrial public expenditures will be required to operate,
maintain and .regulate the new lottery and video gaming programs

contemplated by the challenged legislarion. Defendants Quinn, Winnett, the

lllinois Gaming Board and the Illinois Lottery will be'req_uired to deploy state .

resources and approve and direct significant e'xpenditures.by the State to
support them. | |
| 60. Article VIII of the lllinois Constitution provides that public funds
may only be used for public purposes and thot.-“the State ... shall incur
obligations for payment or make peyments from public funds only as
a'uthorize'd by law or ordinance.” See id., Sections 1(a) and (b).

61. The lottery and video gamlng programs contemplated by the
challenged legislation violate federal gambling laws. Expendntures on them
therefore.are unlawful and not for a public purpose and violate the Illinois

. Constitution.
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'WHEREFORE, Plaintiffs respectfully request that this Court enter an
order granting them the following relief:

A. A _declaratory judgment that the provisions of the
Omnibus Bill, BIMP and Trailer Bill providing for the
Video Gaming Act and amending the lllinois Lottery Law

. to provide for a private manager are in violation of federal
law criminal law and are illegal gambling;

B. A declaratory judgment that any use of public resources
or expendnture ‘of State funds on the illegal lottery and
video gammg programs pursuant to the unlawful
legislation is in violation of Article VIII of the Illinois
Constitution;

C.'A - temporary, preliminary or | permanent injunction
enjoining Defendants from disbursing public funds on the
illegal lottery and video gaming programs; and

D. Such other and further relief as this Court deems
necessary and proper.-

COUNT Il
(Illinois Constitution: Uniformity Clause - Liquor)®

Omnibus Bill, BIMP, Trailer Bill

62. Plaintiffs incorporate by reference the allegations of Paragraphs 1-
61, above. . -

63 Plamtlﬂ' Wirtz Beverage lllmons, LLC must collect and pay the
addmonal tax on wine and spmts authorlzed by the Omnibus Bill, the BIMP

and the Traxler Bill.

5 The liquor taxes-take effect August 1, 2009 in the Omnibus Bill and September 1,

2009 in the Trailer Bill. Plaintiffs will pay the taxes under protest and notify the
Treasurer and follow the procedures set forth in the State Officers and Employees
Money Disposition Act, 30 ILCS 230/1, et seq. ({the “Protest Act”). Plaintiffs then will,

within the statutory period, seek leave from the Court to amend their complamt to add
a Protest Act count and file a motion for a preliminary m;unctxon enjoining the:
transfer of the funds paid under protest.
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64. Article IX, Séction 2 of the Illinois Constitution, supra, providés
that for purpose§ of taxation, any iaw classifying the objects of a tax must be
reasonable and tax uniforrﬁly. To survive‘ scrutiny under the Uniformity
;:laUSe, a tax classification (i) must be based on a real and substantial
differeﬁcé and (i) bear some reasonable relationship to the obje?t of the

legislation or to a public policy. -

65. The 'amendments to the Liquor Control Act in these bills .meet

neither test.

66. These bills increase the tax on ‘beer f)y 22% and nearly double the
tax on wine and spirits (é 90% incfeasg:], yet there is no rationale expressed to
explain the increases. Moreover, there is .no expressed or sustainable rationale
whatsoever fqr the ‘huge difference inj the gailonage taxes as bétween the
categories of beer, wine and spirifs. The tax increase for beer pales in
comparisoﬁ to the draconian increase for wine and spirits: the tax on the
alcohol in spirits is 462.66% higher a.nd the faxI on the alcohol in wine is
429.81% higher than the tax on.the alcohiol in beer. |

. 67. The liquor gallonage - tax is ‘a revenue raising measure, as the
Supreme Court has recognized. Federated Distributors, Inc. v. Johnson, 125 1.
2d 1 (1988). TaxingAi.dentical products at different rates fails the “real and
substantial diffei_'ence test” imposed by -the Uniformity Clause. In the Omnibus
Bill and the BIMP, the gallonage tax is 'twd taxes. One is t;he prior existing tax,
which continues to be paid infq the State’s General Révenue F;und. The othér

is the additional new tax imposed by the Omnibus Bill, BIMP and Trailer Bill,
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which is to be paid into the Capital Projects Fund to fund the capital program.
As a result, two things are happening. One, identical products are being taxed
differently faer gallon: under the existing tax, beer is taxed at $.185 while

under the new tax it is taxed at $.046; under the existing tax, wine is taxed at

$.73 while under the new tax it is taxed at $.66; and, under the existing tax,

. spirits are taxed at $4.50 while under the new tax they are taxed at $4.05.
Two, the per gallon additional tax on wine and spirits is wildly disproportionate
to. the per gallon additional tax on beer. |

68. The tax increase is unreasonable as a general matter. It is neither
neéessary for nor appx;opriaﬁe to any public purpose. It strikes out at a small
group of business enterprises without justification or principle.

69. There is nothing in these bills or “their legislative history that
attempts to justify the disprOportionate and historicaily unprecedented tax
differential increases. The Liquor Control Act cites “témperance" as a general
rat’onale, but is silent as to any rationale for differential increases Between
beer,' wine and spirits. 'Th;e legislative record is entirély barren.on the issue.

WHEREFORE, Plaintiffs re_spectfully request that this .Court énter an
order granting them the following relief:

A. A declaratory judgment that the amendments to the

Illinois Liquor Control Act imposing an additional tax on
beer and ~on wine and spirits and in vastly
disproportionate amounts in the Omnibus Bill, BIMP and

Trailer Bill violate the Uniformity Clause in Article IX of
the Illinois Constitution;
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B. A temporary, preliminary or permanent injunction
enjoining Defendants from disbursing public funds
collected as an additional tax imposed on beer and on
wine and spirits pursuant to amendments to the lllinois
quuor Control Act in the Omnibus Bill, BIMP ‘and Trailer
Bill;

C. A temporary, preliminary or permanent injunction
enjoining Defendants to establish a separate escrowed
State account for all the additional tax imposed on beer
and on wine and spirits pursuant to amendments to the

* Illinois Liquor Control Act in the Omnibus Bill, BIMP and
Trailer Bill; and :

D. Such other and further relief as this Court deems
necessary and proper.

COUNT IV
(Illinois Conetltutlon- Substantive Language in Appropriation Bllll

The Appropriation Bill
© 70. Plaintiffs incorporate by reference the allegations of Paragraphs 1-

69, above:

71. The lliinois Constitution requires both substantive law au;hoi-ity'

and appropriation authorit& té expend public funds. Article VIII, Section 1 (b)
and Section 2 (b). | | o |
72 | The 'lllinois Constitﬁtion further requires that appropriation bills
be limited to the subject of appropriation. See Article IV, Section 8(d), above.
73. ' It is established law that an 'appropriation is_“the setting apart
from p\.iblic revenue of a certain sum for a.spéciﬁc object.” Board of Trustees v.
Burris, 118 111, 2d 4685, 477 (1987). | |

73. The Appropriation Bill violates the Constitution because, as set

forth above, it contains substantive law provisions. For instance, it contains a -

provision stating that its effectiveness is contingent upon the Omnibus Bill
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37

A 53




becoming law. The Omnibus Bill is.not an appropriation bill and contains"

numerous substantive law provisions, such as the provisions discussed above

- amending the Liquor Control Act, the Lottery Law and the Crimin'al.. Code, to

name but a few. The Appropriation Bill also, as set forth above, includes

provisions establishing. new substantive requirements to be met prior to

expenditure, failing to set aside a precnse sum for an identifiable purpose

imposing new obligations on cities in order to qualify for funds and requmng

higher education facilities to satisfy IEMA standards for funding

WHEREFORE, Plaintiffs respectfully request that this Court enter an

order granting them the following relief:

A.

1440978v|

A declaratory- judgment that the Appropriation ‘Bill
violates Article IV, Section 8 of the Illinois
Constitution; '

A declaratory judgment that any expenditures of State
funds in furtherance of the Appropriation Bill are
unlawful and precluded by Article VIl of the lllinois
Constitution;

A temporary, preliminary or permanent injunction

enjoining Defendants from disbursing public funds
pursuant to the Appropriation Bill; and

Such other and further relief as this Court deems
necessary and proper
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COUNT V
(Illinois Constitution: Single Subject)

All Bills

74. Plaintiffs inéorporate by referancc the allegations of Paragraphs 1-
;73, above. |

75.  As noted abové, the Omnibus Bill and the Appropriatiqn Bill are
expressly linked and their effectiveness inextricably intertwineq. Furth_er,.thc
eﬂ'ect.ivenes.s of various proviaions of the BIMP and the Trailer BillA making
amendments to provisions in the O}nnibus Bill are cxprcssly’ canditioned upon
thé(Omnibus Bill becoming laQ.

76. | In effect, the General Assembly sent the Govefnor a package of
legislation and he could eithér “bake it or leave it” but could not pick and
choose among the pieces or alter their pfov'isions. Tying the effectiveness of the
legislation together in this fashion in ‘essence made them oae bill and that bill

violates the Single Subject Rule.

WHEREFORE, Plaintiffs respectfully request that this Court enter an

order granting them the following relief:

A. A declaratory judgmcnt that the tying of the challenged |
legislation amounts to a violation of the Single Subject -
clause of the Illinois Constitution;

B. A temporary, preliminary or permanent injunction
enjoining Defendants from using State resources or
disbursing public funds on the challenged legislation;
and : - .

C. Such other and further relief as this Court deems
necessary and proper.

1440978v| ) . 29 ’ C

A 55

39



. COUNT V1
(Illinois Constitution: Separation of Powers, Veto Power, Presentment
Clause, Effective Date of Laws)

Omnibus Bill and Appropriation Bill

77. Plaintiffs incorporate by reference the allegations of Paragraphs 1-
76, above.

78. As noted above, the effectiveness of the Omnibus Bill and the
Appropriation Bill are inextricably intertwined. In essence, the General
Assembly sent the Governor the two pieces of legislation apd he could either
“take it or leave it” but could not pick and choose mnoné ﬂ\e pieces or alter
their provisions. | |

79." Tying the legislation together in this fashion represents an
unconstitutional effort by ihe legislative(branch of the govérnment, the General
Assembly, to control or deprive another‘ branch of the government, the
'Executive,- of its veto powe;'s.

80. The General Assembly is obligated under the Constitution to

present a passed bill to the Governor whereupon “[i|f the Governor approves

the bill he shall sign it and it shall become law.” See Article IV, Section 9(a}), -

supra. Under this. tying arrangei'nent, however, the Governor must sign both

bills to get either. Vetoing one renders his.approval of the other nugatory. The

arrangement also violates the Constitutional provision governing the effective '

date of laws, which requires that the General Assembly adopt a uniform

effective date for laws passed prior to June 1 and establishes its own

mandatory effective date schedt.il,e for bills passed after May 31. See Article IV,
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A 56

48




Section 10, supra.- Here, the General Assembly has tried to provide its own

effectiveness schedule for two bills passed after May 31.

WHEREFORE Plaintiffs respectfully request that this Court enter an

order granting them the followmg rehef

A. A declaratory judgment that the tying of the Ommbus :
Bill and Appropriation Bill amounts to a violation of
the Separation of Powers and/or Veto Power and/or
Presentment Clause and/or Effective Date of Laws
‘provisions of the Illinois Constitution,

B. A temporary, preliminary or permanent injunctioh
enjoining Defendants from using State resources or
disbursing public funds on the challenged legislation;
and

C.  Such other and further relief as thxs Court deems

" necessary and proper :

August 25; 2009, Respectfully submitted,
Sam Vinson
F. Thomas Hecht
‘Floyd D. Perkins
Claudette Miller
Ungaretti & Harris LLP - 34355
70 West Madison :
Suite 3400
Chicago, Illinois 60602

. (312)977-4400

Attorneys for Plaintiffs
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. IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

W. Rockwell Wirtz, on Behalf of
and for the Benefit of the
Taxpayers of the State of Illinois,
and Wirtz Beverage Illinois, LLC, .
. No.
Plaintiffs,
~ Honorable
Circuit Judge
Courtroom

v.

)
)
)
)
)
)
)
)
‘Hon. Patrick Quinn, in his official )
_ capacity as Governor of the State )
of Illinois; Daniel W. Hynes, in his )
official capacity as Comptroller of )
the State of Illinois; Alexi )
Giannoulias, in his official )
capacity as the Treasurer of the )
State of Illinois; The Illinois )
Department of Capital and its )
Director Brian Hamer; The Illinois )
Gaming Board and its members )
Hon. Aaron Jaffe, Charles Gardner, )
Rev. Eugene Winkler, Joe Moore, )
Jr. and Hon, James E. Sullivan in )
their official capacities; the )
Ilinois Lottery and its )
Superintendent Jodie Winnett; )

Defendants.

VERIFICATIOE BY CERTIFICATION 'Oi" LA RQQkWELL WIRTZ
W. Rockwell Wirtz certii"nes and states as follows:
1. I am over the age of eighteen (18) and of sound mind and
competent to testifj._ 1 hav'epersonal knowledge of the facts set forth
‘below and submit this Verification by Certification based on my own .

personal knowledge, information ;and belief.
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2. 1 am an Illinois resident, citizen and taxpayer. | am a Manager of
Wirtz Beverage Illinois, LLC, an Illinois limited liability company in good
standing in the State of Illinois with its principal place of business in

Cook Couhty, Illinois.

3. Wirtz Beverage Tllinois, LLC is licensed by the State of Illinois as a -

wholesaler and iniporﬁng distributor of wine and spirits under the

Ilinois Liquor Control Act (the “Act”) and is required to collect and pay to -

the Illinois Department of Revenue the gallonage tax on wine and spirits
set forth in the Act and in the legislation challenged 'in the Verified
Complamt for Declaratory and Injuncnve Relief (*Complaint®) to which

this Venﬁcat.non is attached

9. l further verify and certify as true the following paragraphs of the

Complaint, which are incorporated here for verification as though fully
set forth herein: Paragraphs 3-13, 25-40.

I the undersigned, under penalties as provided by law pursuant to
‘Section 1-109 of the Illinois Code of Civil Procedure, certify that the
statements set forth in this Verification by Certification are true and
correct, except as to matters therein. stated to be on. information and

belief, and as to such matters I certify as aforesaid that I verily believe

thesametobetrue

. W. Rockwell Wirtz
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Public Act 096-0034

HB0255 Enrolled LRB096 03503 HLH 13528 b

AN ACT concerning revenue.

Be it enacted by the People of the State of Minois,

represented in the General Assembly:
ARTICLE 5.

Section 1. Short title. This Article may be cited as the
Video Gaming Act. Any references in this Article to "this Act”

mean this Article.

Section 5. Definitions. As used in this Act:

"Board"” means the Illinois Gaming Board.

"Credit" means 5, 10, or 25 cents either won or purchased
by a playef. -

"Distributor" means an individual,  partnership, or
corporation iicensed under this Act to buy, sell, lease, or
distribute video gaming terminals or major components or parts
of video gaming terminals to or from terminal operators.

"Terminal operator" means an individual, partnership or
corporation that is licensed under this Act and that owns,
services, and maintains-video gaming terminals for.placement in
licensed estAblishmentS, iicensed fraternal establishments, or
licensed veterans estaﬁlishments.‘

"Licensed technician" means an individual who is licensed

under this Act to repair, service, and maintain video gaming
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No. 111903
INTHE
" SUPREME COURT OF ILLINOIS -
W. ROCKWELL WIKTZ, etc,, et al, ).
.- RespondentQ, ; .
vs. | - ; Motipn for. ac.celeratéd docket
PATRICK QUINN, etc., et. al, | ; .
: _Petitioners. ‘ ; _

- OQRDER
This cause.coming }o be heard onthe t;lotion of the petitioners the Honorable Pa&ick Quinn,
et al., a response having been filed by the réspondeiits W. Rockweil sz, efc., etal, ar;d_thé Court
being fully advised in the premises; | o |
| IT IS ORDERED that the mot;on for acééleratqd docket is ﬂgggd ﬂe petition for' leave
to appeal is g_ﬂg_w_é_i The 'petiﬁonérs;appeUan.ts shall file an app'ellaﬁts' l;n'.ef on or before March 21,
2011 The resbondeﬁts-a?peﬂegs sha_ll_ file an gppelléesf brief on or before April 25, 2011. The ﬁﬁly -

brief shall be due on or before May 2, 2011. The parties shall be notified of a date for oral argument.

Order. entered by the Court. '
| o FILED
o MAR 8~ 2011
SUPREME COURT
CLERK
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Certificate of Filing and Service
The undersigned, an attorney, certifies that on March 21, 2011, he caused
the foregoing Brief of Appellants to be filed by mail with the Clerk of the Supreme

Court of Illinois, and three copies thereof to be served by personal delivery to:

Sam Vinson
Floyd D. Perkins
Claudette Miller
Ungaretti & Harris LLP
70 West Madison, Suite 3400
Chicago, Illinois 60602
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Richard S. lesz}:lgh




