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I. STATEMENT ON COMMITTEE CONTINUATION

The purpose of the Criminal Law and Probation Administration Committee ("Committee")

of the Illinois Judicial Conference is to review and make recommendations on matters affecting the

administration of criminal law and monitor, evaluate and provide recommendations on issues

affecting the probation system. The Committee is further charged to review, analyze and examine

new issues arising out of legislation and case law that impact criminal law and procedures and

probation resources and operations.  The Committee also is charged with reviewing and

commenting on changes to Illinois Supreme Court Rules that affect the administration of criminal

law and/or the probation system.

Since the Committee's inception, a number of critical issues related to criminal law and

probation administration have been addressed. Over the years this Committee has been

instrumental in sponsoring amendments to Supreme Court Rules 604(d), 605(a), and  605(b).  The

Committee also has made recommendations for the enacting of new rules, specifically Rule 402A.

The Committee has prepared and presented to the Conference a report entitled The Efficacy and

Trends of Speciality Courts, a detailed inventory on Illinois Problem Solving Courts, and a pre-

sentence investigation report format incorporating the principles of Evidence Based Practices

(EBP).  The Committee also prepared and presented to the Conference a one page EBP bench

guide similar to the one created for probation officers, supervisors, and managers.

This year, the Committee continued to examine a myriad of  issues concerning the

feasability of a criminal alternative dispute resolution program in Illinois.  The Committee also

researched and reviewed materials that addressed the charge of  improving the efficiency of

accepting guilty pleas. At the request of the Supreme Court Rules Committee, the Committee

reviewed and commented on proposed Supreme Court Rule 404 concerning admonishments to

foreign nationals of their right to inform their respective consulate of their detention.  Finally, at the

request of the Court, the Committee drafted and presented proposed Supreme Court Rule 430

concerning the use of restraints upon criminal defendants inside the courtroom.

The Committee is dedicated to serving the Court in meeting the assigned projects and 

priorities, and producing quality information and products.   The Committee is requesting to

continue addressing matters affecting criminal law and procedure and the administration of

probation services.

II. SUMMARY OF COMMITTEE ACTIVITIES

Conference Year 2007 Continued Projects/Priorities:

Project: Consider criminal alternative dispute resolution and report on the utility of

such a program in Illinois.

The subcommittee formed in 2007 to examine this charge continued to collect data from

other states for review and comment by the full Committee.  The Committee also received

information and materials  from Ms. Sally Wolf, Statewide Coordinator for the Illinois Balanced and
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Restorative Justice Project, on different types of programs in Illinois which could be considered as

potential models for determining the viability of a criminal alternative dispute resolution program.

Based on the research and data presented by the subcommittee, along with the statutory

constraints, case law, and rules concerning criminal law and procedure in Illinois, the Committee

has reached a tentative consensus that if a criminal alternative dispute resolution program is to be

feasible, it should be a mediation type program and limited to misdemeanors only. 

The full Committee, however, believes that more time is needed to study if a criminal

dispute resolution program would be viable in Illinois, and to clarify the details of such a program,

which can then be presented to the Court for its consideration.

Conference Year 2008 Projects/Priorities:

Project 1: Forward the Pre-Sentence Investigation Report to the Administrative Office

and its Probation Division for consideration as a component of the Court’s

existing Standards of Probation Practices.

As directed, the Committee forwarded its Pre-Sentence Investigation Report to the

Administrative Office for consideration.

Project 2: Study and consider the feasability for improving court efficiency in the

acceptance of guilty pleas.

The Committee examined multiple different types of written guilty pleas used in other states

whereby the accused and their lawyer acknowledge various waivers and stipulations in writing.

After examining the documents and discussing this issue, the Committee believes that while the

use 

of a written form acknowledging the various waivers and stipulations of a guilty plea has some

potential benefits in that such a written guilty plea could reduce claims of ineffective assistance of

counsel, a statewide mandate for the use of a particular written guilty plea form is not necessary.

The Committee believes that a statewide mandate is not necessary since admonishments are

mandated by rule and caselaw and also must be placed on the record.  However, the Committee

submits that each judge should have the option of using a written guilty plea form and suggests that

a sample written form be included in judicial education materials for new judges.

Project 3: Study, examine and report on Supreme Court Rules as they relate to criminal

procedure and court processes.

Proposed Rule 404 was submitted to the Committee by the Supreme Court Rules

Committee in 2007 for consideration and comment. Proposed Rule 404 would direct Illinois judges

in felony proceedings to inform a foreign national at their initial appearance that they have the right

to inform their consulate of their arrest or detention.  At that time, the Committee decided to defer

discussion pending the decision by the United States Supreme Court in the case of Medellin v.
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Texas since the issues being addressed in that case would  assist the Committee in commenting

on the proposed rule. On March 25, 2008, the United States Supreme Court issued its decision in

Medellin v. Texas, 128 S.Ct. 1346 (2008).  Based on the Medellin decision, the Committee advised

the Supreme Court Rules Committee that there appeared to be no problem with the language of

Proposed Rule 404 so long as it was abundantly clear that the proposed rule applied only to felony

cases and that the responsibility to notify the consulate fell to either the defendant or  the

defendant’s attorney and not the trial court judge. The Committee also suggested to the Rules

Committee that it give consideration to either drafting another paragraph to proposed Rule 404 or

draft another proposed rule that incorporates the statutory mandate of warning a nonresident alien

that their guilty plea could lead to deportation proceedings being initiated against them. (See 725

ILCS 5/113-8). A copy of Proposed Rule 404 is attached hereto as Appendix A.

Pursuant to the holding in the case of People v Boose, 66 Ill.2d 261 (1977) and  its progeny,

the Committee discussed the need for a rule concerning the use of restraints in criminal cases.

After discussion, the Committee drafted and presented for consideration by the Court proposed

Rule 430 which, if adopted, will provide guidance to trial court judges on when restraints are to be

used and what findings need to be made prior to the application of restraints.  A copy of proposed

Rule 430 is attached hereto as Appendix B. 

Project 4: Continue to monitor the impact of Crawford v. Washington and it's progeny

on the Illinois Courts.

The Committee has continued to discuss and monitor the impact of the U.S. Supreme

Court's ruling in the case of Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L.Ed2d 177

(2004) and its progeny on the Illinois courts.  An updated outline prepared by Judge Daniel B.

Shanes that discusses the impact of Crawford and its progeny was presented to the Committee

for information purposes and is attached hereto as Appendix C.

Project 5: Undertake any such other projects or initiatives that are consistent with the

Committee charge.

The Committee continues to support revisions of the Illinois criminal statutes to simplify and

clarify existing law, to provide trial courts with a range of effective sentencing options, and to

provide trial judges with the discretion essential to a fair and effective system of criminal justice.

The Hon. Michael P. Toomin is a member of the Criminal Law, Edit, Alignment, and Reform

(CLEAR) Commission.  Judge Toomin has informed the Committee on the status of the CLEAR

Commission report in the General Assembly which has been given the designation of Senate Bill

100. The Committee will continue to monitor the status of this important initiative. Judge Toomin

also informed the Committee that the CLEAR Commission began an examination of the sentencing

statutes for the purpose of proposing edits, alignment and reforms similar to those proposed for

the criminal code currently under consideration by the General Assembly.
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III. PROPOSED COMMITTEE ACTIVITIES FOR THE NEXT CONFERENCE YEAR

While the Committee has made significant progress addressing its charges, much of the

Committee’s work is ongoing and developing.  The Committee is requesting to continue its work

in determining the viability of a criminal alternative dispute resolution program in Illinois and if a 

program is deemed viable, to develop strategies for the effective implementation of such a

program. 

The Committee also would like to continue reviewing and making recommendations on

matters affecting the administration of criminal law and the probation system.  The Committee also

would like to continue to study, examine and report on proposed Supreme Court Rules as they

relate to criminal procedure and court process. Finally, the Committee requests to continue to

monitor the effect of Crawford v. Washington and its progeny on the Illinois Courts. 

For Conference Year 2009, the Committee requests to address one or more of the following

projects: (1) explore the need for a first offender diversion program for those convicted of certain

Class 4 or Class 3 felonies; (2) explore the use of a “Shock Incarceration” to the Illinois Department

of Corrections for certain offenders as part of the terms and conditions of probation; and/or (3)

explore the possibility of requiring a risk assessment/evaluation in all domestic violence cases prior

to sentencing.

IV. RECOMMENDATIONS

The Committee is making no recommendations to the Conference at this time.
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PROPOSED ILLINOIS SUPREME COURT RULE 404

Rule 404. Consular Notification for Foreign Nationals

At the initial appearance, the circuit court must advise a criminal defendant in open court that any
foreign national who is arrested or detained has the right to have notice of that fact given to the
consular representatives of the country of his or her nationality and the right to communicate with
his or her consular representatives. The court must make a written record that such notice was
given.

Committee Comment

Rule 404 is intended to ensure that the United States c'omplies with its treaty obligations under
Article 36 of the Vienna Convention on Consular Relations which requires that, if requested by a
foreign national. the authorities of the receiving State shall, without delay, inform the consular post
of the sending State that a national of that State has been arrested or detained. The United States
is a party to the Vienna Convention on Consular Relations and, thus, the Convention is part of the
supreme law of the United States by virtue of the Supremacy Clause (Article VI) of the U.S.
Constitution. Because Article 36 of the Vienna Convention requires that consular notification be
given without delay, notice should be given by the arresting or detaining officer in the first instance.
The notice to be given by the iudge is not intended to be a substitute for notice by the officer, but

is intended instead to ensure that such notice is given and that a written record of notification is
kept. The written record may consist of a check box on a form. By requiring that some form of
written record be kept, the rule will prevent disputes regarding Article 36 compliance. The rule is
written in such a manner that an Illinois circuit court judge could provide the notice to all criminal
defendants charged with a felony appearing before the judge, either individually or in a group,
without having to ascertain the nationality of each defendant. The Committee takes no position on
the appropriate remedy for violation of the consular notification rule, which is a matter of federal
treaty law.
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Rule 430.  Trial of Incarcerated Defendant

An accused shall not be placed in restraints in the presence of the jury unless there

is a manifest need for restraints to protect the security of the court or the proceedings.

Persons charged with a criminal offense are presumed innocent until otherwise proven

guilty and are entitled to defend themselves as free persons before the jury.  Any deviation

from this right shall be based on evidence or the stipulations of counsel on a case by case

basis specifically considered by the trial court for there to be found a need for the shackling

of a defendant.  The trial judge shall, prior to allowing the defendant to appear before the

jury restrained by shackles of any kind whether or not hidden by skirting, conduct a

separate hearing on the record to investigate the need for such restraints.  At such hearing,

the trial court shall consider:

1) The seriousness of the present charge against the defendant;

2) Defendant's temperament and character known to the trial court either by

observation or by the testimony of witnesses;

3) The defendant's age and physical attributes;

4) The defendant's past criminal record and, more particularly, whether such

record contains crimes of violence;

5) The defendant's past escapes, attempted escapes, or evidence of any present

plan to escape;

6) Evidence of any threats made by defendant to harm others, cause a

disturbance, or to be self-destructive;

7) Evidence of any risk of mob violence or of attempted revenge by others;

8) Evidence of any possibility of any attempt to rescue the defendant by others;
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9) The size and mood of the audience;

10) The physical security of the courtroom, including the number of entrances

and exits and the number of guards necessary to provide security.
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