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ORDER

11 Held: The Commission’s finding that claimant was not entitled to temporary total

disability benefits during a portion of her claimed period of temporary total

disability was against the manifest weight of the evidence.
12 On May 1, 2013, claimant, Laura Peverelle, filed an application for adjustment of
claim pursuant to the Workers’ Compensation Act (Act) (820 ILCS 305/1 to 30 (West 2012)),
seeking benefits from the employer, Gibson Area Hospital. Following a hearing, the arbitrator
determined claimant sustained accidental injuries arising out of and in the course of her employ-
ment on December 20, 2012, and awarded her (1) 72-3/7 weeks’ temporary total disability
(TTD) benefits from January 8, 2013, through May 30, 2014; (2) medical expenses related to

treatment for claimant’s lumbar spine through May 30, 2014; and (3) prospective medical ex-



penses in the form of an anterior L5-S1 fusion and the postoperative treatment recommended by
one of claimant’s doctors.

13 On review, the Workers’ Compensation Commission (Commission) modified the
arbitrator’s TTD award, finding claimant was not entitled to an award of TTD from May 24,
2013, through January 9, 2014. It otherwise affirmed and adopted the arbitrator’s decision. On
judicial review, the circuit court of Ford County confirmed the Commission’s decision. Claim-
ant appeals, arguing the Commission erred in denying her TTD benefits from May 24, 2013,
through January 9, 2014. We reverse and remand.

14 I. BACKGROUND

15 At the May 30, 2014, arbitration hearing, claimant testified she began working for
the employer in October 2012. She held the position of surgical technician and her job duties
included setting up for surgical procedures, assisting doctors during the procedures, helping
move patients to the recovery bed, cleaning up the surgical room, and lifting in excess of 20
pounds. Claimant testified she was injured at work on December 20, 2012, while cleaning the
surgical room. She stated she was moving a surgical bed into the hallway and, while pushing the
bed, she “noticed something pull and shoot down [her] low back, into [her] legs.”

16 Following her accident, claimant immediately sought medical treatment in the
employer’s emergency room. Medical records show she complained of low back pain and a
“shooting sensation down both legs[,] mostly on the left.” Claimant was diagnosed with a lower
back strain with radicular symptomatology. Further, she was prescribed pain medication, given
light-duty work restrictions, and told to follow up with her primary care doctor. With respect to
her light-duty restrictions, claimant was told to “avoid bending, twisting, pushing or pulling over

25 pounds” and “[w]ork with 50% of the time sitting.”



17 On December 28, 2012, claimant began seeing Dr. David Fletcher. She com-
plained of lower back pain that radiated down her right leg as a result of her December 20, 2012,
work accident. Dr. Fletcher diagnosed claimant with a lumbar strain and recommended physical
therapy and modified-duty work of “no lifting over 20 [pounds] and no pushing/pulling more
than 20 [pounds].” Claimant testified that, during physical therapy, she continued to experience
pain and that “it was getting worse.”

18 On January 2, 2013, claimant followed up with Dr. Fletcher and reported feeling
the same but having increased pain at the time of her visit “due to being up more.” Dr. Fletcher
continued to recommend physical therapy and modified-duty work restrictions. On January 8,
2013, claimant reported an increase in radicular pain in her left leg and Dr. Fletcher noted claim-
ant “was taken off work by her employer” until she followed up with him. He recommended a
magnetic resonance imaging (MRI) scan of claimant’s lumbar spine. Dr. Fletcher also continued
to recommend physical therapy and modified-duty work restrictions. On January 10, 2013,
claimant’s MRI was performed, showing a “[p]osterior central disk protrusion at L5-S1 without
nerve root impingement or significant foraminal compromise.”

19 On January 14, 2013, claimant returned to see Dr. Fletcher and reported continued
symptoms. Dr. Fletcher reviewed claimant’s MRI and diagnosed her with a lumbar strain and
L5-S1 disc herniation. He continued to recommend modified-duty work restrictions and physi-
cal therapy. Dr. Fletcher also referred claimant to Dr. Steven Thatcher for epidural steroid injec-
tions. Claimant testified she underwent two injections but they did not help her condition.

110 On February 12, 2013, claimant followed up with Dr. Fletcher, who found claim-
ant had failed conservative treatment and needed a discectomy. He referred claimant to Dr. Kern

Singh, an orthopedic spine surgeon. Dr. Fletcher also continued claimant’s modified-duty work



restrictions but noted her “employer [was] not accommodating.”

11 On March 18, 2013, claimant saw Dr. Singh. She reported experiencing a sudden
onset of low back and left leg pain after pushing and pulling an operating room bed at work in
December 2012. Claimant complained of low back pain that radiated into both lower extremities
but which was worse on the left. Dr. Singh noted claimant reported pain that “comes on sudden-
ly and is constant in nature.” He stated claimant was currently not working. Claimant reported
that standing, sitting, climbing, walking, stairs, and bending forward increased her pain and dis-
comfort and Dr. Singh diagnosed her with “[d]egenerative disk disease, L5-S1” and a “[c]entral
disk protrusion, L5-S1.” Dr. Singh recommended “surgery in the form of an anterior lumbar
interbody fusion, L5-S1.” He identified claimant’s ability to work and work restrictions as “per
Dr. Fletcher.” Further, he opined claimant’s diagnoses and treatment were causally related to her
alleged work accident.

112 On April 1, 2013, claimant followed up with Dr. Singh, who continued to recom-
mend surgery. His records further stated claimant was unable to work.

113 At arbitration, the employer submitted a Physicians’ Review Network report, dat-
ed April 3, 2013. In the report, Dr. Richard Erickson, an orthopedic surgeon, offered an opinion
that fusion surgery at L5-S1 was not medically necessary for claimant.

114 On April 15, 2013, claimant returned to see Dr. Fletcher. He noted claimant was
“no better” and needed surgery. Dr. Fletcher further stated as follows: “[Claimant] remains on
modified work duty. Her restrictions are no lifting over 20 [pounds] and no pushing/pulling
more than 20 [pounds]. Her employer is not accommodating.”

115 On April 18, 2013, Dr. Singh authored a letter, stating he had reviewed the Physi-

cian Review Network report on claimant and disagreed with its conclusions. He continued to



recommend surgery for claimant.

116 On May 14, 2013, claimant was evaluated at the employer’s request by Dr. Robert
Beatty, a neurosurgeon. At arbitration, the employer submitted Dr. Beatty’s report and deposi-
tion, taken February 24, 2014, into evidence. Dr. Beatty opined claimant had degenerative lum-
bar disc disease, which was present before her December 2012 work accident. He found claim-
ant’s ongoing back problem was related to her preexisting degenerative changes and not her
work accident. Dr. Beatty also determined claimant had reached maximum medical improve-
ment (MMI) with respect to her December 2012 work injury. Further, although he opined Dr.
Singh’s surgical recommendation was “a reasonable suggestion” in view of claimant’s pain and
her resistance to conservative treatment, he asserted the proposed surgery was related to claim-
ant’s preexisting condition and not her December 2012 work accident. In his report, Dr. Beatty
further opined as follows:

“It is my opinion that [claimant] is not able to return to work to her former
full duties as a surgical tech because of her lower back pain. However, the inabil-
ity to return to work full duty is a result of the pre-existing degenerative lumbar
disc disease and is not related to the work injury. In my opinion, she can return to
work with modified duty, limiting bending to no more than once per hour and lift-
ing no more than 20 pounds three times an hour. These would be temporary re-
strictions, which would be reevaluated after she achieves a solid fusion from her
surgery.”

117 In July and August 2013, claimant continued to follow up with Dr. Fletcher. Dr.
Fletcher reiterated his surgical recommendation and continued claimant’s modified-duty work

restrictions.



118 On August 21, 2013, claimant returned to Dr. Singh. Dr. Singh noted claimant
had been scheduled for surgery by his office until she was examined by Dr. Beatty and placed at
MMI. He stated claimant reported “having persistent axial low back pain radiating to bilateral
buttocks and posterior aspects of her bilateral lower extremities, left leg being greater than her
right leg.” Claimant further complained of numbness, tingling, a throbbing sensation, and burn-
ing in her left foot. Dr. Singh’s diagnoses of “[d]egenerative disk disease” and a “[c]entral disk
herniation” at L5-S1 remained the same. He also continued to recommend surgery and his rec-
ords identified claimant as being unable to work.

119 At arbitration, claimant submitted Dr. Singh’s deposition, taken October 17, 2013.
Dr. Singh testified he reviewed claimant’s actual MRI films when diagnosing her with degenera-
tive disc disease at L5-S1 and a central disc protrusion at L5-S1. Further, he opined claimant’s
December 2012, work accident aggravated her preexisting degenerative condition.

120 On October 16, 2013, claimant followed up with Dr. Fletcher, who stated claim-
ant’s condition was worse, in that she developed right leg pain and had “occasional bowel incon-
tinence.” He recommended an updated MRI and stated claimant remained on “modified work
duty.” Dr. Fletcher’s recommendations and work restrictions remained the same during follow-
up visits in November and December 2013. On December 20, 2013, claimant underwent an
MRI. The MRI report set forth the following impression: “Posterior central and left paracentral
disk protrusion at L5-S1 showing some progression of changes compared to the prior study.
There are now findings suggesting mild left nerve root impingement.”

21 On January 9, 2014, claimant returned to Dr. Fletcher, who noted claimant’s pri-
mary problem was her lower back. He stated her problem began in December 2012 and claimant

felt it was getting worse. On examination, he noted claimant moved with difficulty and was



limping. Dr. Fletcher stated claimant was “involved in a disputed WC case involving her back”
and she had an “updated MRI that showed further progression of her L5-S1 disc herniation.” Dr.
Fletcher opined claimant needed surgery as she had failed conservative treatment and that “[h]er
condition [was] clearly related to her work injury.” He further identified claimant’s “recom-
mended work status” as “No Work Capacity.”

22 The record reflects claimant continued to follow up with Dr. Fletcher through
May 2014. His opinions and recommendations remained the same, including that claimant
needed surgery and had “No Work Capacity.”

723 At arbitration, claimant testified she had not worked since January 7, 2013. Fur-
ther, she stated Dr. Fletcher had not lifted her restrictions or released her to return to full-duty
work. Claimant acknowledged that she was paid TTD through May 19, 2013. She testified that,
at the time of arbitration, she continued to experience low back pain with radiating and shooting
pain down her left leg. Claimant stated she also had numbness and tingling in her left leg and
right foot.

124 Additionally, claimant testified that, while working for the employer, she also
worked for Christie Clinic, where she had been employed since December 2006. At Christie
Clinic, claimant worked as a patient service representative (PSR) and a medical office assistant.
Her PSR duties involved checking patients in, helping patients fill out forms, taking insurance
information, entering information into a computer, “registration,” and making appointments.
Claimant agreed her work for Christie Clinic did not involve pushing, pulling, and lifting. Dur-
ing cross-examination, the following colloquy occurred between the employer’s counsel and
claimant regarding claimant’s work for Christie Clinic:

“Q. Okay. Are you still working [at Christie Clinic]?



A. I’'m not. | was PRN when I took the job [for the employer], which is
just kind of like as needed, part-time, but | haven’t been able to work that job
since I’ve been injured.

Q. Have you tried going back there at all?

A. 1am a liability to them so | am unable to work anywhere.

Q. My question is, did you go back to them and say, my restrictions are
no lifting more than 20, no pushing more than 20?

A. | explained that to my boss, which | would be in that department at,
which was Convenient Care at Christie Clinic, and she just said | was a liability,
even with restrictions, she didn’t want to take a risk.

Q. When did you try going back there?

A. That would have been in January.

Q. Of this year?

A. No, of 2013. So after [January] 8th, | explained to her that | was taken
off, you know, with restrictions from [the employer]. And she even said, with the
20 pounds, I just don’t want to have you work.

Q. *** You would be able to work a job similar to Christie Clinic today?

A. As long as they didn’t feel like | was a liability to them.

Q. Physically, you could do that, right?

A. 1 don’t think I could now, now today, | don’t. Maybe back in January
of 2013, but since then, my pain has increased, so I’m unable to stand or sit with-

out increasing pain within five minutes.”



125 On redirect, claimant testified she was unable to work at Christie Clinic due to her
back injury. She stated she could not sit or stand for very long without experiencing an increase
in her pain. On recross-examination, claimant testified she could not sit or stand for more than
five minutes without increased pain.
1126 On July 7, 2014, the arbitrator issued her decision in the matter. As stated, she
found claimant sustained a low back injury arising out of and in the course of her employment on
December 20, 2012, and awarded her (1) 72-3/7 weeks’ TTD benefits from January 8, 2013,
through May 30, 2014, the date of the arbitration hearing; (2) medical expenses related to treat-
ment for claimant’s lumbar spine from the date of her accident through the date of arbitration;
and (3) prospective medical expenses in the form of an anterior L5-S1 fusion and the postopera-
tive treatment recommended by Dr. Singh.
127 On June 8, 2015, the Commission issued its decision. It modified the arbitrator’s
TTD award by reducing claimant’s TTD benefits to 39-4/7 weeks. Specifically, the Commission
found claimant was not entitled to an award of TTD from May 24, 2013—the day following the
employer’s termination of TTD benefits based upon Dr. Beatty’s opinion—through January 9,
2014—“when Dr. Fletcher ordered [claimant] totally off work.” It otherwise affirmed and
adopted the arbitrator’s decision.
28 In reducing TTD benefits, the Commission first noted the employer stipulated that
claimant was entitled to a TTD award from January 8, 2013, through May 23, 2013, and, as a
result, the disputed TTD time period was May 24, 2013, through May 30, 2014. It then reasoned
as follows with respect to its TTD determination:

“At hearing, [claimant] testified she had been employed by [the employer]

for only two months at the time of her accident. *** During that time, she worked



only as needed, so she had only worked at [the employer’s] hospital ‘a couple of
times’ before her accident. *** She testified the [employer] was aware that she
concurrently worked at Christie Clinic, and she described her work at Christie
Clinic as sedentary. She testified that even though she was on light duty and had
not been prescribed completely off work from May 24, 2013 until January 9,
2014, she was unable to work at either job during that period because she couldn’t
sit or stand for more than five minutes without increasing pain. *** [Claimant]
further testified that Christie Clinic had refused to allow her to return to work on
light duty, because they considered her a liability to them with her injury. The
Commission notes that [claimant] offered no evidence of her inability to perform
either job, other than her own testimony. Dr. Fletcher clearly believed that she
would be able to return to work with appropriate restrictions, and [claimant’s] job
at Christie Clinic was well within her light-duty restrictions. There is no evidence
that [claimant] missed any work with [the employer] during that period, since she
only worked when she was needed and had only worked a couple times before her
injury.

The Commission first finds [claimant] is not entitled to [TTD] for her ina-
bility to work for [the employer] during the period of light duty from May 24,
2013 through January 9, 2014. The Commission also finds that [claimant] failed
to prove that she was entitled to [TTD] benefits for the period during which she
missed work at Christie Clinic due to her light[-]duty restrictions. There was no
supporting documentation or witness to corroborate [claimant’s] testimony that

her concurrent employer, Christie Clinic, would not permit her to perform her

-10 -



regular job during this period of light duty. The Commission observes that physi-
cians’ prescribed medical restrictions belie her asserted level of restricted work
ability, and further observes the light[-]duty work restrictions are full duty for her
regular sedentary-level job.

The Commission finds that [claimant] failed to prove that she suffered a
loss of income from [the employer] or Christie Clinic as a result of her
light[-]duty restrictions.”

129 Claimant sought judicial review of the Commission’s decision with the circuit

court of Ford County. On February 25, 2016, the court confirmed the Commission’s decision.

130 This appeal followed.
31 Il. ANALYSIS
132 For purposes of this appeal, it is undisputed that claimant was injured at work in

December 2012, her work accident was causally related to her low back condition of ill-being
and radicular symptoms, and she required fusion surgery to treat her work-related injury. The
only dispute on appeal is claimant’s entitlement to TTD benefits during a specific time frame—
May 24, 2013, through January 9, 2014. Claimant argues the Commission erred in denying her
benefits during that period because the evidence showed (1) her condition of ill-being had not
stabilized, (2) she required work restrictions, and (3) she was not offered light-duty work by ei-
ther the employer or Christie Clinic. For the reasons that follow, we agree with claimant.

133 The Act’s purpose “is to compensate an employee for lost earnings resulting from
work-related injuries.” Sharwarko v. Workers’ Compensation Comm’n, 2015 IL App (1st)
131733WC, 1 49, 28 N.E.3d 946. A claimant is temporarily and totally disabled, and thus enti-

tled to TTD benefits, “from the time an injury incapacitates him from work until such time as he
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is as far recovered or restored as the permanent character of h[is] injury will permit.” Shafer v.
Illinois Workers” Compensation Comm’n, 2011 IL App (4th) 100505WC, 45, 976 N.E.2d 1.
134 It is well-settled “that when a claimant seeks TTD benefits, the dispositive inquiry
is whether the claimant’s condition has stabilized, i.e., whether the claimant has reached [MMI].”
Interstate Scaffolding, Inc. v. Workers’ Compensation Comm’n, 236 1ll. 2d 132, 142, 923 N.E.2d
266, 271 (2010). Further, to prove his entitlement to a TTD award, an injured employee must
establish not only that he did not work, but that he was unable to work. Sharwarko, 2015 IL App
(1st) 131733WC, 149, 28 N.E.3d 946. “TTD benefits may be suspended or terminated before an
employee reaches MMI if he: (1) refuses to submit to medical, surgical, or hospital treatment es-
sential to his recovery; (2) refuses to cooperate in good faith with rehabilitation efforts; or (3)
refuses work falling within the physical restrictions prescribed by his doctor.” 1d. { 47 (citing
Interstate Scaffolding, 236 Ill. 2d at 146-47, 923 N.E.2d at 274).

135 “The determination of whether claimant was unable to work and the period of
time during which a claimant is temporarily and totally disabled are questions of fact to be de-
termined by the Commission, and the Commission’s resolution of these issues will not be dis-
turbed on appeal unless it is against the manifest weight of the evidence.” Shafer, 2011 IL App
(4th) 100505WC, 1 45, 976 N.E.2d 1. “A decision is against the manifest weight of the evidence
only if the opposite conclusion is clearly apparent.” Sunny Hill of Will County v. Workers' Com-
pensation Comm'n, 2014 IL App (3d) 130028WC, | 22, 14 N.E.3d 16.

1136 Initially, claimant maintains that a de novo standard of review applies to this issue
because the facts material to this court’s analysis are undisputed and subject to only a single in-
ference. See Johnson v. Illinois Workers’ Compensation Comm’n, 2011 IL App (2d)

100418WC, { 17, 956 N.E.2d 543 (stating this court will apply a de novo standard of review
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“when the facts essential to our analysis are undisputed and susceptible to but a single inference,
and our review only involves an application of the law to those undisputed facts”). However, we
disagree with claimant’s assertion and decline to accept her request to apply a de novo standard
of review. Rather we review the Commission’s TTD decision to determine whether it was
against the manifest weight of the evidence.

137 In this instance, even applying a more deferential standard of review, we find the
Commission erred. In particular, the record reflects the Commission misconstrued the nature of
claimant’s employment with both the employer and Christie Clinic when modifying the arbitra-
tor’s TTD award. A clear reading of the Commission’s decision shows that it relied on the find-
ing that claimant worked for the employer on an as-needed basis and that Christie Clinic was her
“regular” position. Specifically, it stated as follows: “[Claimant] testified she had been em-
ployed by [the employer] for only two months at the time of her accident. *** During that time,
she worked only as needed, so she had only worked at [the employer’s] hospital ‘a couple of
times’ before her accident.” Further, the Commission identified Christie Clinic as claimant’s
“regular sedentary-level job” and determined there was “no evidence that [claimant] missed any
work with [the employer] during [the disputed TTD] period, since she only worked when she was
needed and had only worked a couple times before her injury.” (Emphasis added.)

138 The record demonstrates, however, that the Commission’s factual findings were
incorrect. In particular, claimant testified she began working for the employer in October 2012
as a surgical technician. Although she had only worked for the employer for two months at the
time of her accident, the record reflects it was her “regular,” full-time job. While working for the
employer, claimant also worked for Christie Clinic, but her work for that secondary employer

was infrequent and only on an as-needed basis. Thus, the record supports opposite factual find-
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ings from those reached by the Commission.

139 The Commission’s denial of TTD was also based on its determination that claim-
ant “offered no evidence of her inability to perform either job, other than her own testimony.”
However, at the arbitration hearing, evidence which was supportive of claimant’s entitlement to
TTD during the disputed time period was not contradicted. We note it was undisputed that
claimant’s work for the employer required her to lift in excess of 20 pounds. During the relevant
time frame, claimant was continually on modified-duty work restrictions that prohibited her from
lifting over 20 pounds or pushing and pulling more than 20 pounds. Claimant testified that her
condition worsened and she did not return to work for the employer after January 7, 2013. Dr.
Fletcher’s records state claimant was “was taken off work by her employer” and that the em-
ployer did not accommodate her restrictions. Nothing in the evidence presented contradicts this
testimony from claimant or the information contained in Dr. Fletcher’s records and, on appeal,
the employer does not argue that it offered to accommodate claimant’s work restrictions. Addi-
tionally, claimant’s testimony that Christie Clinic refused to allow her to work following her ac-
cident because she was “a liability” was similarly not contradicted. Because the evidence pre-
sented by claimant was not contradicted, there is nothing in the record to support the Commis-
sion’s TTD denial.

140 Finally, on appeal, the employer contends the Commission’s decision was correct
because claimant’s work for Christie Clinic was within her light-duty restrictions. It maintains
she “simply refused to work in a position that fell within [the restrictions] prescribed by her treat-
ing physician.” The problem with the employer’s argument, however, is that no evidence was
presented that claimant was offered and refused work falling within her physical capabilities

from Christie Clinic (or any other employer). Rather, the only evidence regarding claimant’s
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ability to perform work for Christie Clinic was claimant’s testimony that Christie Clinic would
not allow her to continue working because she was “a liability.” Moreover, even if we were to
find claimant’s uncontradicted testimony was wholly incredible, the evidence otherwise supports
a finding that her position with Christie Clinic was insufficient to warrant the termination or sus-
pension of TTD benefits. See Mobil Oil Corp. v. Industrial Comm'n, 309 Ill. App. 3d 616, 627,
722 N.E.2d 703, 711-12 (1999) (holding “that the type of minimal activity engaged in by [the]
claimant, attending classes and working 10 hours per week ***, [was] insufficient to eliminate a
finding of TTD given the extent of claimant's injury”). As stated, the evidence showed that, by
the time claimant began working for the employer and was injured, her work for Christie Clinic
was infrequent and on only an as-needed basis.

141 Here, the Commission’s factual findings were contradicted by the record. Addi-
tionally, its denial of TTD benefits from May 24, 2013, through January 9, 2014, was not other-
wise supported by any of the evidence presented. In other words, an opposite conclusion from
that reached by the Commission was clearly apparent and its denial of TTD was against the man-
ifest weight of the evidence.

142 I11. CONCLUSION

143 For the reasons stated, we reverse the portion of the circuit court’s judgment con-
firming the Commission’s denial of TTD benefits from May 24, 2013, through January 9, 2014,
and remand to the Commission for an award of TTD benefits during that time period.

144 Reversed and remanded.
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