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______________________________________________________________________________ 
 

JUSTICE HOFFMAN delivered the judgment of the court. 
Presiding Justice Holdridge and Justices Hudson, Harris, and Stewart concurred in the 
judgment. 

 
ORDER 

 
¶ 1 Held: The Illinois Workers' Compensation Commission's calculation of the claimant's 

average weekly wage with the inclusion of overtime hours was neither contrary to 
law nor against the manifest weight of the evidence.  The employers' claim for an 
additional credit of $9,637 under section 8(j) of the Workers' Compensation Act 
(820 ILCS 305/8(j) (West 2010)) was premature in the absence of evidence that 
its group health insurer paid that sum for medical services rendered to the 
claimant.   
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¶ 2 TH Ryan Cartage Co. and LD Drivers Services, Inc. (TH Ryan) appeals from an order of 

the circuit court of Cook County which confirmed a decision of the Illinois Workers' 

Compensation Commission (Commission) awarding benefits to the claimant, Mark Reed, 

pursuant to the provisions of  the Workers' Compensation Act (Act) (820 ILCS 305/1 et seq. 

(West 2002)).  The issues presented are whether the Commission's calculation of the claimant's 

average weekly wage was contrary to law or against the manifest weight of the evidence and 

whether TH Ryan is entitled to an additional credit in the sum of $9,637 pursuant to section 8(j) 

of the Act (820 ILCS 305/8(j) (West 2010)) by reason of its group health insurer's payment of 

that sum for medical services rendered to the claimant.  For the reasons which follow, we affirm 

the judgment of the circuit court. 

¶ 3 The following factual recitation is taken from the evidence adduced at the arbitration 

hearing. 

¶ 4 The claimant was employed by TH Ryan as a truck driver in April of 2004.  On August 

12, 2004, the claimant was injured while working when the tractor-trailer he was driving "jack-

knifed."  Prior to the arbitration hearing, the parties stipulated that the claimant suffered injuries 

from an accident arising out of and in the course of his employment, and that, as a result, the 

claimant was temporarily and totally disabled for a period of 351 4/7 weeks.  It was further 

stipulated that TH Ryan had paid the claimant $169,798.92 in temporary and total disability 

(TTD) benefits and that its group health insurer had paid $104,164 for medical services rendered 

to the claimant and, as a result, TH Ryan was entitled to a credit pursuant to section 8(j) of the 

Act (820 ILCS 305/8(j) (West 2010)).  The only matters in dispute at arbitration were the 

claimant's average weekly wage (AWW); medical expenses, including prospective medical care; 
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and whether TH Ryan was entitled to a credit for overpayment of TTD benefits.  Consequently, 

we will only set forth those facts relevant to the issues in dispute on appeal. 

¶ 5 The claimant testified that he was interviewed by William (Bill) Parker in late March or 

early April of 2004, prior to being hired by TH Ryan.  He stated that, when he asked Parker 

about his working hours, Parker told him that he was going to have to work all of the hours that 

were given to him "out of the barn" which would be in excess of eight hours per day.  He stated 

that he had no opportunity to stop working after 40 hours.  On cross-examination, the claimant 

was asked whether Parker told him that he was not required to work more than eight hours per 

day.  He responded:  "He told me the opposite."  The claimant did admit, however, that Parker 

never specifically said that he would have to work more than 40 hours in a week; Parker only 

said that he was going to have to work overtime.  When asked if he ever refused to work more 

than eight hours in a given day, the claimant stated that he asked a few times, but was told by the 

dispatcher:  "we're short, we need you, you've got to do it." 

¶ 6 Parker was TH Ryan's director of safety from 2000 to 2008 and was in charge of hiring 

the claimant.  According to Parker, the work week at TH Ryan consisted of eight hours per day, 

40 hours per week.  He denied ever telling the claimant that he had to work overtime.  According 

to Parker, overtime was purely voluntary and no employee was required to work overtime. 

¶ 7 Mike Ryan, TH Ryan's corporate secretary and treasurer, also testified to the employees' 

normal work week.  According to Ryan, employees of TH Ryan were not required to work 

overtime. 

¶ 8 Section 2.04 of TH Ryan's employee handbook states that:  "When operating 

requirements or other needs cannot be met during regular working hours, employees may be 
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asked to work additional hours."  The claimant admitted to having received a copy of the 

handbook when he was hired.  Parker and Ryan testified that employees would be asked to work 

overtime, but were not required to do so. 

¶ 9 The collective bargaining agreement that was entered into between the Teamsters Union, 

Local 710, and TH Ryan states that:  "The straight time work week shall consist of five (5) days, 

Monday through Friday, inclusive, of eight (8) continuous hours each ***."  On the subject of 

overtime, the contract states:  "The Union reserves the right to file a grievance against any 

employer who consistently insists that an Employee work ten (10) or more hours in any one 

day." 

¶ 10 The wage records introduced in evidence establish that the claimant worked for TH Ryan 

in 16 consecutive calendar weeks prior to his accident of August 12, 2004, and that he worked 

overtime in every week except one.  The claimant worked 40 hours of regular time in 14 of those 

16 weeks.  However, in the weeks for which he was paid on June 25, 2004, and July 23, 2004, 

the claimant worked less than 40 hours.  

¶ 11 Following the hearing held on November 16, 2011, pursuant to section 19(b) of the Act 

(820 ILCS 305/19(b) (West 2010)), the arbitrator issued a decision, finding that the claimant 

sustained injuries which arose out of and in the course of his employment with TH Ryan.  The 

arbitrator awarded the claimant 351 4/7 weeks of TTD benefits at the rate of $541.67 per week 

based upon an AWW of $812.50.  TH Ryan was also ordered to pay $113,632 for medical 

services rendered to the claimant, against which it was given a credit of $103,995 pursuant to 

section 8(j) of the Act (820 ILCS 305/8(j) (West 2010)) for medical payments made by TH 

Ryan's group medical insurer.  The arbitrator specifically found that a disputed medical expense 
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in the sum of $9,637 for medical services rendered to the claimant at Illinois Masonic Medical 

Center was reasonable and necessary and that it was casually related to the claimant's work 

injury.  In addition, TH Ryan was ordered to authorize prospective medical services for the 

claimant as prescribed by his physician, Dr. Carbene.  On the issue of overtime, the arbitrator 

found the claimant's testimony credible and the testimony of the witnesses that appeared for TH 

Ryan unpersuasive.  The arbitrator concluded that working in excess of eight hours per day was a 

standard practice with TH Ryan and a condition of the claimant's employment.  The arbitrator 

found that the claimant's normal work day was approximately 10 to 11 hours. 

¶ 12 TH Ryan filed a petition for review of the arbitrator's decision before the Commission.  

On October 15, 2012, the Commission issued a unanimous decision affirming and adopting the 

arbitrator's decision and remanding the matter back to the arbitrator for further proceedings 

pursuant to Thomas v. Industrial Comm'n, 78 Ill. 2d 327 (1980). 

¶ 13 Thereafter, TH Ryan sought judicial review of the Commission's decision in the circuit 

court of Cook County.  On August 15, 2013, the circuit court remanded the matter back to the 

Commission to clarify the calculation and methodology it used to establish the claimant's AWW. 

¶ 14 On remand, the Commission issued a unanimous decision on March 17, 2014, finding 

that the claimant had worked for TH Ryan for a period of 14 2/7 weeks prior to his injury.  The 

Commission found that, during that period, the claimant had worked a total of 769.85 hours 

which included 198.42 hours of overtime.  It then multiplied 769.85 hours by $15, the claimant's 

straight time rate of pay, and divided the resulting amount by 14 2/7 weeks, to arrive at an AWW 

of $808.32. 
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¶ 15 Thereafter, TH Ryan sought judicial review of the Commission's decision on remand.  On 

September 17, 2014, the circuit court issued an order confirming the Commission's decision in 

its entirety, and this appeal followed.   

¶ 16 For its first assignment of error, TH Ryan argues that the Commission erred in including 

the overtime hours worked by the claimant in calculating his AWW.  We disagree.  

¶ 17 The determination of a claimant's AWW is a question of fact, and the Commission's 

resolution of the issue will not be disturbed on review unless it is contrary to the manifest weight 

of the evidence.  Edward Don Co. v. Industrial Comm'n, 344 Ill. App. 3d 643, 655 (2003).  The 

Commission's determination on a question of fact is against the manifest weight of the evidence 

when an opposite conclusion is clearly apparent.  Ogle v. Industrial Comm'n, 284 Ill. App. 3d 

1093, 1096 (1996). 

¶ 18 Section 10 of the Act explicitly states that overtime shall be excluded from the 

Commission's calculation of a claimant's AWW.  820 ILCS 305/10 (West 2010).  This court has 

been consistent in its interpretation of the overtime exclusion in section 10 of the Act.  "Overtime 

includes those hours in excess of an employee's regular weekly hours of employment that he or 

she is not required to work as a condition of his or her employment or which are not part of a set 

number of hours consistently worked each week."  Airborne Express, Inc. v. Illinois Workers' 

Compensation Comm'n, 372 Ill. App. 3d 549, 554 (2007). 

¶ 19 The claimant testified that he was told by Parker when he was hired that he would have to 

work all of the hours he was given, meaning in excess of eight hours and that, on the few 

occasions that he asked not to work in excess of eight hours in a given day, the dispatcher told 

him, "you've got to do it."  Parker and Ryan disputed the claimant's testimony in this regard.  
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Both testified that working overtime was purely voluntary and that no employee was required to 

work overtime.  Neither TH Ryan's employee handbook nor the collective bargaining agreement 

states specifically whether working overtime was or was not mandatory.  The Commission found 

that the claimant's testimony concerning having to work overtime was credible and that the 

testimony of Parker and Ryan was unpersuasive. 

¶ 20 It is the function of the Commission to judge the credibility of the witnesses and the 

weight to be accorded to their testimony.  O'Dette v. Industrial Comm'n, 79 Ill. 2d 249, 253 

(1980).  In this case, the Commission resolved the credibility issue in favor of the claimant.  As 

such, we cannot find that the Commission's conclusion that working in excess of eight hours per 

day was a condition of the claimant's employment is against the manifest weight of the evidence.  

Consequently, the Commission did not err by including the 198.42 hours which the evidence 

showed that the claimant was paid for working overtime in its calculation of his AWW.  Edward 

Hines Lumber Co. v. Industrial Comm'n, 215 Ill. App. 3d 659, 666-67 (1990).  As the 

Commission's calculation in its decision of March 17, 2014, reflects that, although the claimant's 

overtime hours were included in its calculation of his AWW, they were only included in the 

calculation at the claimant's regular rate of pay of $15 per hour.  See Ogle, 284 Ill. App. 3d at 

1097. 

¶ 21 TH Ryan next argues that the Commission erred in calculating the claimant's AWW 

based upon his having worked 14 2/7 weeks prior to his injury.  It argues that the claimant's 

earnings prior to his accident should have been divided by the 16 calendar weeks in which he 

worked from the date he was hired until the date of his accident.  Again, we disagree. 
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¶ 22 It is undisputed that the claimant worked 40 hours of regular time in 14 of the 16 calendar 

weeks prior to his accident.  It is also undisputed that in the weeks for which he was paid on June 

25, 2004, and July 23, 2004, the claimant worked less than 40 hours.  Section 10 of the Act 

provides that when, as in this case, "the employment prior to the injury extended over a period of 

less than 52 weeks, the method of dividing the earnings during that period by the number of 

weeks and parts thereof during which the employee actually earned wages shall be followed."  

820 ILCS 305/10 (West 2010). 

¶ 23 Absent from the Commission's decision on remand is an explanation of how it arrived at 

14 2/7 weeks as the number of weeks and parts thereof during which the claimant actually earned 

wages prior to his injury.  It appears, however, that the Commission took the 571.83 hours for 

which the claimant was paid at his regular pay rate from the time that he was hired until his 

accident and divided that amount by eight to arrive at the number of days that the claimant 

worked during that period, or 71.43 days, and then divided 71.43 days by five, the number of 

days in a full work week, to arrive at 14 2/7 weeks.  The calculation comports with our holding 

in Greaney v. Industrial Comm'n, 358 Ill. App. 3d 1002, 1017-19 (2005), where we held that 

when, as in this case, a claimant is a full-time employee scheduled to work a full work week, his 

AWW is to be determined by the third method set forth in section 10 of the Act.  As quoted in 

the preceding paragraph, the number of days that the claimant worked prior to his injury should 

be divided by the number of days in a full work week to arrive at the "number of weeks and parts 

thereof" by which the claimant's pre-injury wages are to be divided.  Id. at 1018-19.  In this case, 

the Commission appears to have determined the number of days which the claimant worked prior 

to his injury by dividing the number of hours for which he was paid at his regular rate of pay by 
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eight and then followed the calculation this court approved in Greaney.  TH Ryan argues that the 

number of weeks and parts thereof during which the claimant worked prior to his injury for the 

purpose of calculating his AWW is equal to the number of calendar weeks in which he earned 

wages without regard to the number of days he worked in any given week.  This argument is the 

same argument that was rejected in Sylvester v. Industrial Comm'n, 197 Ill. 2d 225, 231-33 

(2001), and Greaney, 358 Ill. App. 3d at 1017-18. 

¶ 24 Having determined that the Commission's decision to include the claimant's overtime 

hours in its calculation of his AWW is neither against the manifest weight of the evidence nor 

contrary to law, and that the Commission correctly determined that the claimant worked for a 

period of 14 2/7 weeks prior to his injury, the only issue remaining is whether the Commission's 

calculation of the claimant's AWW is mathematically correct.  The claimant worked a total of 

769.85 hours for TH Ryan prior to his injury and his regular rate of pay was $15 per hour.  

Multiplying the total number of hours that the claimant worked by his regular hourly rate of pay 

results in $11,547.75 being the wages earned by the claimant prior to his injury for purposes of 

calculating his AWW.  Dividing $11,547.75 by the 14 2/7 weeks during which those wages were 

earned yields an AWW of $808.32, as the Commission correctly held. 

¶ 25 For its final argument, TH Ryan contends that it is entitled to an additional credit under 

section 8(j) of the Act in the sum of $9,637 as the result of a payment made by its group medical 

insurer to Illinois Masonic Medical Care.  However, as evidence of the payment of the bill does 

not appear in the record, we are unable to address this issue on the merits.  

¶ 26 What is reflected in the record is that TH Ryan was ordered to pay the sum of $113,632 

for medical services rendered to the claimant.  Against that sum, TH Ryan was granted a credit 
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of $103,995 for payments of the claimant's medical expenses by TH Ryan's group medical 

insurer.  The difference between the amount that TH Ryan was ordered to pay and the credit 

which it received is $9,637.  Although the Commission determined that the $9,637 owed to 

Illinois Masonic Medical Center was a reasonable and necessary medical expense which is 

casually related to the claimant's work injury, there is no evidence in the record that the sum was 

paid prior to the arbitration hearing.  Absent evidence that the bill was paid by TH Ryan's group 

medical provider prior to the arbitration hearing, there is no basis in the record to award TH 

Ryan the additional credit that it seeks.  TH Ryan is correct in its assertion that the Commission 

found that it is entitled to a section 8(j) credit for the payments made by its group medical insurer 

for medical services rendered to the claimant.  However, before it is entitled to such a credit, TH 

Ryan must first establish that a payment was made.  The Commission remanded this matter back 

to the arbitrator for further proceedings pursuant to Thomas, 78 Ill. 2d at 337, and TH Ryan will 

have the opportunity on remand to introduce evidence of payments made by its group health 

insurer subsequent to the arbitration hearing on November 16, 2011, and seek an additional 

credit under section 8(j) of the Act for any such payments. 

¶ 27 Based upon the foregoing analysis, we affirm the judgment of the circuit court which 

confirmed the decision of the Commission in this matter and remand the matter back to the 

Commission for further proceedings. 

¶ 28 Affirmed and remanded. 
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