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ORDER

11  Held: When the State presents evidence that a father who no longer lives with the mother
and his children shook a child, the evidence does not support a finding of neglect
unless the State shows that the mother should have known that she imperiled her
children by leaving them in their father’s care. When a court grants full
unsupervised custody of children to their father, a prior finding that the father
caused an injury does not support a finding that the mother should have known the



September 30, 2020

father endangered the children unless the State shows that the court returned the
children to their father’s custody without effectively overturning the prior finding
that the father caused an injury.

12  The trial court made K.G.’s children wards of the court and found K.G. an unfit mother.
The parties agree that we must vacate the trial court’s order and remand for notifications required
by the Indian Child Welfare Act (ICWA). 25 U.S.C. § 1912(a) (2012). K.G. argues that the State
also failed to prove her children suffered neglect. We agree with K.G. We vacate the trial court’s

order and remand for proceedings in accord with this order.
13 I. BACKGROUND

14 K.G. and E.L. Sr., had two sons: E.L. Jr., born October 1, 2005, and T.L., born December
23,2006. T.L. died at five weeks of age in January 2007. The Department of Children and Family
Services (DCFS) took custody of E.L. Jr., and he remained a ward of the court until March 30,
2010, when the DuPage County Court, over the objection of the State, terminated the wardship

and ordered DCFS to close the case. The court’s order left E.L. Jr. in the care of his parents.

15 K.G. and E.L. Sr. later had two daughters, S.L., born August 31, 2010, and N.L., born
March 16, 2014. E.L. Jr., S.L., and N.L. flourished in their parents’ care. On May 10, 2018, K.G.
gave birth to the couple’s third daughter, Z.L. Z.L. emerged at only 26 weeks of gestation and
weighed less than a kilogram at birth. Z.L. remained in the hospital’s intensive care unit for 19
days. Doctors diagnosed apnea, respiratory failure, bronchopulmonary dysplasia, anemia,
hyponatremia, and retinopathy of both eyes, with most of the conditions closely related to Z.L.’s

premature birth. The hospital discharged Z.L. to her parents’ care on July 18, 2018.

16 On August 28, 2018, K.G. left the children in E.L. Sr.’s care when she went to a job

interview. E.L. Sr. called K.G. and told her that Z.L. had stopped breathing after a feeding. E.L.
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Sr. had performed CPR and Z.L. resumed breathing. E.L. Sr. later explained to a social worker
that he did not immediately call for medical help because he and K.G. had been calling doctors
about Z.L. “every day and were eventually instructed to stop calling.” K.G. came home and took
Z.L. to the office of her pediatrician, Dr. Manju Akhand, but K.G. arrived after the office closed.
Dr. Akhand advised K.G. to take Z.L. to the hospital if she needed immediate medical care. K.G.
went to the hospital, but on seeing the long wait for emergency care, and finding that Z.L. looked
well, she went home. K.G. brought Z.L. to Dr. Akhand’s office the next day. K.G. fed Z.L. in the
office, and Z.L. projectile vomited. K.G., following Dr. Akhand’s advice, took Z.L. to the
emergency room of a nearby hospital.

17 Dr. Mary Jones examined Z.L. and concluded that abusive head trauma caused Z.L.’s
condition. DCFS took custody of E.L. Jr., S.L., N.L., and Z.L. on September 6, 2018. The circuit
court granted the State’s motion for temporary custody of the four children on September 10, 2018.

The State filed petitions to make the four children wards of the court.

18 At the trial on the petitions, Dr. Jones testified that Z.L.’s projectile vomiting suggested
that she had suffered head trauma. Dr. Konrad Lebioda, a radiologist, reported to Dr. Jones that
an MRI taken on August 31, 2018, showed restricted diffusion in the corpus callosum and subdural
hemorrhages. Dr. Jones listed several possible causes of the damage to the corpus callosum and
she ruled out most of them. She explained that she ruled out the possibility of a stroke:
“[1]f there was a stroke, you would see more findings -- I'm probably speaking
above my level of expertise -- so other than clinical symptoms that 1 would

recognize as a pediatrician, | wouldn't want to go any further than saying symptoms.

Q But -- so basically there would be other signs and symptoms?
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A Yes.”

19 Dr. Jones concluded that the damage to the corpus callosum resulted from “shaking or
abusive head trauma.” Dr. Jones testified, “The injuries that we often see in abusive head trauma
are injuries to the ligaments or bleeding within the muscles of the neck,” and Z.L. “didn't show
any symptoms of a neck injury.” Despite the lack of such symptoms, Dr. Jones concluded that
Z.L. must have suffered abusive head trauma. She testified, “My conclusion's based on the
findings of subdural hemorrhages; bilateral sub-arachnoid hemorrhage; the restricted diffusion on
the MRI; the lack of any history of any injuries or trauma; and the differential diagnosis that | went
through and was able to rule out all of the other potential causes.” She added that hospitals teach
parents of premature infants to call for emergency medical help whenever the child stops

breathing.

110 Dr. Lebioda testified that in Z.L.’s MRI, “the bright signal in diffusion-weighted imaging
is what you typically see in a stroke. The size of it, the location of it are very typical for stroke.”
Despite the MRI, Dr. Lebioda concluded that abuse and not a stroke had caused the damage,
because of the rarity of strokes in children so young, and because of the subdural hemorrhages.

He explained:

“[T]he cause of subdural hemorrhaging is the tearing of very small, what we call,
bridging veins that kind of go across that space. And when they [tear], they cause
hemorrhage in the subdural space. So when you have trauma and tearing of those

bridging veins, you have subdural hemorrhages.”
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11 Dr. Akhand testified that she found no signs of abuse or neglect of K.G.’s children. She
noted the evidence of subdural hemorrhages and said, “Premature babies are prone to that because
the blood vessels are immature, and they can break easily.”
112 Dr. Joseph Scheller testified as an expert on behalf of K.G. He concluded that Z.L. suffered
a small stroke. Like Dr. Jones, he did a differential diagnosis listing possible causes of the damage
to the corpus callosum and then ruling out most of them as inconsistent with other medical
evidence. He agreed with Dr. Jones about all the possibilities other than stroke and abuse. He
found abuse very unlikely:
“[N]o scalp injury, no skull injury ***, There were no broken bones. There
was a set of x-rays done that looked carefully at the bones.
No external injury. If a child has been beat up where are the bruises. And then
finally, no neck injury. The MRI gave a -- gave us a good look at the neck and we

didn't see any neck injury.

[Z.L.] was checked for retinal hemorrhages and there weren't any.”

113  The subdural hemorrhages did not justify a conclusion that Z.L. suffered abuse, according

to Dr. Scheller.

“[T]he medical record did show that [Z.L] had been vomiting. And when

children

vomit, they become dehydrated and their blood can become thicker than it should

be an[d] cause a clot.
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And then the other possibility *** was that [Z.L.] had a congenital tendency
that made her blood thicker than average and that's what caused it. And so that's a

possibility because they never did the test for that.”
Dr. Scheller concluded that a small stroke, and not abuse, caused Z.L.’s injuries.

14 No witness suggested that any event in the lifetimes of S.L., N.L., and Z.L. warned K.G.
that she could not trust E.L. Sr. to take proper care of his children. No witness suggested that K.G.
responded inappropriately to the crisis on August 28, 2018. To show that K.G. negligently
endangered her children on August 28, 2018, the State argued that because of the death of T.L. in
January 2007, when E.L. Sr. was taking care of T.L., K.G. should have known that leaving her

children in the care of E.L. Sr. endangered the children.

15 In 2008, the DuPage County Circuit Court found that K.G. and E.L. Sr. neglected E.L. Jr.
by subjecting him to an injurious environment. The court found that the death of T.L. from “non-
accidental injuries” proved the environment injurious. On June 29, 2009, the Illinois Appellate
Court for the Second District affirmed the circuit court’s order, deferring to the circuit court’s

factual findings. But the appellate court noted:

“The circumstances surrounding T.L.’s death are troubling. For instance, it is
troubling that Dr. Webster determined T.L.’s cause of death to have stemmed from
a blunt trauma to the liver given that T.L. did not have any external bruising
surrounding the liver area. Given the severity of injuries to the left side of the head
later attributed to abuse, it is odd that, while still at the hospital following his birth,
T.L. did not pass the hearing test as to his left side and that, according to two defense

experts, T.L.’s injury pattern on the left side of his head appeared consistent with



September 30, 2020

the misapplication of forceps. Additionally, it is perplexing that respondents would
make six separate doctors visits wherein they notified doctors of T.L.’s eye injury,
which may have been related to his occipital fracture, and his rib injury, if they
were the ones who had caused those injuries. Finally, assuming that T.L. was
abused over time, per the State’s theory of the case, it is upsetting that none of these

doctors suspected or reported that T.L. was being abused.”

116 In 2010, the DuPage County Circuit Court restored full custody of E.L. Jr. to K.G. and E.L.
Sr. A social worker noted that according to K.G., an independent autopsy had shown no signs of
abuse, and misapplication of forceps during delivery led to T.L.’s injuries. The State offered no

other explanation for the DuPage court’s 2010 ruling.

17 On the 2018 petitions for wardship, the trial court found Dr. Jones more persuasive than
Dr. Scheller, and on that basis alone held that the State proved that Z.L. was neglected by being
subjected to an injurious environment. With no additional evidence concerning the other children,
the court also found E.L. Jr., S.L., and N.L. neglected by being subjected to an injurious

environment.

118 At the dispositional hearing, the caseworker testified that the children all want to return to
K.G.’s custody. E.L. Sr. moved to Ohio by the date of the hearing and saw the children only under
supervision of the foster parents. K.G. completed all the recommended services that DCFS had
arranged. DCFS had recommended a parental capacity assessment, but it had not arranged for one
by the date of the hearing. K.G. interacted appropriately with her children. E.L. Jr.’s grades and
S.L.’s grades in school fell sharply in foster care. In October 2019 the school suspended E.L. Jr.

for three days for cursing. The caseworker testified that E.L. Jr. “feels like he ha[s] to care for his
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siblings in his home because if [he does not] change diapers or get their food that it won't be done.”
The caseworker testified that E.L. Jr. showed signs that the foster care arrangement put him under
severe stress. DCFS’s report echoed the testimony: “[E.L. Jr.] self-disclosed that he feels that it is
his responsibility to assist in the parenting of his siblings. He is bonded and protective of his
siblings.”

19 The clinical social worker who provided individual therapy for K.G. reported successful

termination of treatment.

“Client has experienced significant improvement and gains throughout
treatment. *** Goals established have been successfully completed: Parenting,
grief and loss, communication/trust, family conflicts, exploring family
relationships/conflicts; Demonstrate increased openness by sharing thoughts and
feelings about family roles, dynamics, and expectations. Exploring past and current
trauma. Reducing tension and conflict in the family by improvement of coping
skills and communication. Freely expressing feelings of frustration, helplessness,
and inadequacy experienced in parenting role. Lastly, verbalizing a sense of

increased skill, effectiveness and confidence in parenting.”

120 E.L. Sr. testified that his grandmother had Native American heritage, but he did not know
to what tribe or nation she belonged. He only found out about the heritage after he moved to Ohio.
E.L. Sr.”s mother, G.L., testified that her father’s mother had Native American heritage, but she
did not know the tribal affiliation. E.L. Sr.’s father testified that he also had Native American
heritage, although he had not registered as a member of any tribe or nation. E.L. Sr.’s parents both

promised to research further into their ancestry. At a subsequent hearing, E.L. told the court that
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his great aunt had Iroquois ancestors. E.L. Sr.’s parents continued to research to learn more about
their Native American relatives.

121 The trial court found K.G. unable to care for her children. The court felt that DCFS should
not have terminated K.G.’s individual therapy. The court said, “I question the completeness ***
[of] individual therapy. I am not seeking admissions, I am not seeking confessions; however, I'm
not satisfied.” Despite K.G.’s successful completion of all services DCFS provided, the court
found she had not done enough. The court appointed Janet Ahern of DCFS as guardian for the
four children and made E.L. Jr., S.L., N.L., and Z.L. wards of the court. The court gave DCFS
discretion to offer unsupervised visits and to review the placement, because the court was

“concerned about E.L. Jr. and his grades as well as his one sister.” K.G. now appeals.
122 Il. ANALYSIS

23  All parties agree that we must vacate the trial court’s order and remand to the trial court
for that court to send notice to the Bureau of Indian Affairs (BIA) and any Native American tribes
or nations with potential relationships with the children. See Inre H.S., 2016 IL App (1st) 161589.

If any tribe or nation seeks to intervene, the court must follow procedures established in the ICWA.

24 InH.S., aparent similarly claimed Native American heritage, and no court had determined
whether H.S. counted as an Indian child within the meaning of the ICWA. The H.S. court vacated
the trial court’s order concerning the placement of H.S. and remanded for statutory notice and for
a determination of whether H.S. counted as an Indian child. If H.S. did not count as an Indian
child, the H.S. court directed the trial court to reinstate its orders because the appellate court found
no error other than the failure to notify the tribes or nations with possible interest in the case. H.S.,

2016 IL App (1st) 161589, 1 45.
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125 We apply the reasoning of H.S. We must decide what instructions should accompany the
order remanding the case for notice to the tribes or nations and the BIA. The State asks us to
instruct the trial court that if no tribe or nation shows an interest in the case, the trial court should
reinstate its original order. K.G. contends that we should reverse the finding of unfitness and direct

the trial court to enter an order finding that the State failed to prove neglect.

126  “The term ‘neglect’ has generally been defined as the failure of a responsible adult to
exercise the care that circumstances demand and encompasses both unintentional and willful
disregard of parental duties. [Citation.] Cases involving an adjudication of neglect are sui generis
and each case must ultimately be decided on the basis of its own particular facts.” In re Erin A.,
2012 IL App (1st) 120050, T 6. The State must prove neglect by a preponderance of the evidence.
Id, 1 7. “A determination of neglect is within the discretion of the trial court and will not be

disturbed on review unless it is against the manifest weight of the evidence.” Id, { 8.

127  The State presented no evidence concerning the parents’ treatment of E.L. Jr., S.L., or N.L.
Forremoval of E.L. Jr., S.L., and N.L. from K.G.’s care, the State relied exclusively on the doctrine
of anticipatory neglect. "Under the anticipatory neglect theory, the State seeks to protect not only
children who are the direct victims of neglect or abuse, but also those who have a probability to be
subject to neglect or abuse because they reside, or in the future may reside, with an individual who
has been found to have neglected or abused another child." In re Arthur H., 212 1ll. 2d 441, 468
(2004). The neglect or abuse of one child constitutes evidence of the neglect of other minors in
the respondent’s care. Id at 468. However, “there is no per se rule that neglect or abuse of one
child conclusively establishes *** the neglect or abuse of another.” In re Harriett L.-B., 2016 IL

App (1st) 152034, ] 21.

-10 -
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128 A court applying the theory of anticipatory neglect should “consider the neglect or abuse
inflicted on a sibling of the minor at issue in determining whether to impose a similar finding with
respect to that minor. [Citation.] However, it is not so limited; that consideration is only a small
one involved in a much bigger picture that must focus on the minor at issue. *** [W]hat is more
key is the care and condition of the child in question, which is to be the central, and primary,
focus.” (Internal quotation marks omitted). Harriett L.-B., 2016 IL App (1st) 152034, | 21.
Neglect of a sibling "becomes incredibly less important than what is occurring with, and to, the
specific minor in question." In re Jordyn L., 2016 IL App (1st) 150956, 1 35. “[W]here the child
is alleged to be neglected under the theory of anticipatory neglect, which concedes that the child
has not been the victim of neglect or abuse, the court needs to evaluate the individual with whom

the child will reside.” In re Zion M., 2015 IL App (1st) 151119, 1 34.

129 Here, because E.L. Sr. has moved to Ohio and he and K.G. have shown no intent to reunite,
the court should look primarily to evidence concerning K.G.’s treatment of her children. Social
workers testified that E.L. Jr., S.L., and N.L. all fared well in K.G.’s care. All grew up healthy
and E.L. Jr. and S.L. did reasonably well in school. Social workers testified that K.G. always
interacted appropriately with her children, and her children consistently said they wanted to return
to her care. The court found that K.G. neglected the children when she went for a job interview
on August 28, 2018, and left the children in their father’s care. The court found credible Dr.
Jones’s testimony that by the time K.G. took Z.L. to see Dr. Akhand on August 29, 2018, Z.L.. had
suffered non-accidental trauma of being shaken so severely she suffered a brain injury. The trial

court did not find that K.G. herself shook Z.L. The State offered no evidence of any events within

-11 -
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the decade before Z.L.’s birth that should have alerted K.G. that she put her children at risk by
leaving them in their father’s care.
30 We find this case similar to Zion M., 2015 IL App (1st) 151119. The trial court in Zion M.
found that Zion’s mother, Neatre, neglected Zion by allowing the father of her children to bring a
gun into the house. The appellate court found:
“There is nothing in the stipulated evidence to show that Neatre was aware that
James Sr. had a gun or that he had brought one into the home. Although the public
guardian argues that Neatre knew James Sr. had a gun and brought it into the home
because one of Zion's siblings, Davion, made a statement that he had seen the gun
before and that it belonged to his father, there is no evidence that Davion informed
Neatre or anyone else about the presence of a gun. The public guardian invites us
to speculate that since Davion may have known about the gun, Neatre must have
known about the gun. *** Such speculation does not satisfy the preponderance of

the evidence standard.” In re Zion M., 2015 IL App (1st) 151119, { 35.

131 The Zion M. court emphasized that James Sr., who perpetrated the neglect and abuse of
Zion’s siblings, no longer lived with Neatre, and concluded that “the State failed to prove by a
preponderance of evidence a case of anticipatory neglect.” In re Zion M., 2015 IL App (1st)

151119, 1 35.

132  We also find guidance in In re A.P., 2012 IL 113875. In A.P., the State alleged that “both
minors were neglected in that their environment was injurious to their welfare because respondent's
boyfriend had burned A.P.'s face with hot water by other than accidental means.” Inre A.P., 2012

IL 113875, § 23. The trial court held that the State proved the children were neglected. Our

-12 -
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supreme court disagreed, rejecting the State’s argument that the acts of McLee, the mother’s

boyfriend, proved that the mother neglected her children. The A.P. court said,

“The State's reliance on Arthur H. for the proposition that under the Act the
State can obtain a finding of neglect due to a babysitter leaving a child unattended,
resulting in injury, even without a showing of any knowledge by the parents that
the babysitter was an unsuitable caregiver is misplaced. The State's interpretation
of the Act would, in essence, allow a finding of neglect due to an injurious
environment whenever an injury to a minor could be attributed to improper
supervision on the part of a selected caregiver, even in the case of the most
conscientious parent who has exerted every reasonable effort in choosing a

competent caregiver for his or her child. ***

*** |t was not respondent *** who was found to have left the children
unsupervised at the time A.P. was injured but, rather, McLee. As this court has long
held, neglect is generally defined as the failure to exercise the care that the
circumstances justly demand ***. Under the circumstances in this case, it would
not be possible to focus on the status of A.P. and J.P. *** and determine whether
they had been neglected, without considering respondent's decision in choosing to
have McLee babysit the minors. Simply put, in order to support the trial court's
neglect findings in this case, there had to be some indication that respondent knew

or should have known that McLee was an unsuitable caregiver. ***

*** [R]espondent left the two children with McLee at his home while she went

to a doctor's appointment. *** There was no indication that McLee could not

-13 -
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provide a safe and nurturing shelter for respondent's children for the duration of the
appointment. Similarly, there was no indication that the minors had previously been
injured in McLee's presence, or that respondent had any reason to be concerned
about him looking after the children. *** After A.P. was injured in this case,
respondent immediately brought him to the emergency room ***, [T]he trial court's
finding of neglect due to an injurious environment was against the manifest weight

of the evidence.” (Emphasis in original.) In re A.P., 2012 IL 113875,  24-26.

133  The State relies solely on the death of T.L. in 2007 as evidence that K.G. should have
known she imperiled her children by leaving them in their father’s care. But after the DuPage
County Court considered the evidence of the 2007 death, it returned E.L. Jr. to the unsupervised
care of K.G. and E.L. Sr. In effect, the State tells us the DuPage County Court negligently
permitted neglectful parents K.G. and E.L. Sr. to endanger their children, because the DuPage
County Court, like K.G., knew that the death of T.L. proved E.L. Sr. endangered his children. The
State demands that we find such neglect by the DuPage County Court without even presenting to
this court any account of the grounds for the DuPage County Court’s decision to terminate the
wardship and order DCFS to close the case and return E.L. Jr. to his parents’ care. By leaving
K.G.’s account unopposed, the State gives us no grounds for rejecting her contention that a second
autopsy of T.L. cleared her and E.L. Sr. of all allegations of wrongdoing in that case. On the record
the State has presented, we cannot conclude that the death of T.L. in 2007 gave K.G. notice in
August 2018 that she imperiled her children by leaving them in E.L. Sr.’s care for the time it took
her to go to a job interview. Because E.L. Sr. no longer resides with K.G., the evidence that he

may have injured Z.L. does not show that K.G. neglected her children. See A.P. 2020 IL 113875.

-14 -
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In accord with the reasoning of A.P. and Zion M., we find that the State has not proven that the

minors suffered neglect.

134 The record does, however, show that K.G.’s children have suffered from the order
separating them from their mother. E.L. Jr., S.L., and N.L. were all growing up healthy, and the
two in school were doing reasonably well in school before DCFS placed the children in a relative’s
foster home. The social worker noted that the change put considerable stress on E.L. Jr., who, at
13 years of age, tried to take care of his siblings because he felt “if [he does not] change diapers
or get their food that it won't be done.” His schoolwork and S.L.’s schoolwork suffered under the
strain.

135 I11. CONCLUSION

136 We must vacate the trial court’s order to permit proper notification to the BIA and to all
Native American tribes and nations with a potential interest in the case, in accord with the ICWA.
If no Native American tribe or nation seeks to intervene, the subsequent proceedings must be in

accord with this order.

137 Vacated and remanded.
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