NOTICE
Decision filed 06/19/14. The
text of this decision may be
changed or corrected prior to
the filing of a Petition for
Rehearing or the disposition of
the same.
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NO. 5-13-0055
IN THE
APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

NOTICE

This order was filed under
Supreme Court Rule 23 and
may not be cited as precedent
by any party except in the
limited circumstances allowed
under Rule 23(e)(1).

In re MARRIAGE OF

JULIE L. SIMMS,

Petitioner-Appellant,

and

SAMUEL S. SIMMS,

Respondent-Appellee.

N’ N N N N N N N N N N

Appeal from the
Circuit Court of
Perry County.

No. 08-D-4

Honorable
James W. Campanella,
Judge, presiding.

JUSTICE CHAPMAN delivered the judgment of the court.

Justices Goldenhersh and Schwarm® concurred in the judgment.

ORDER

1 Held: Where appellant claims that a pleading is invalid for lack of an attorney's
signature as required by Supreme Court Rule 137 (lll. S. Ct. R. 137 (eff.
Feb. 1, 1994)), and appellant did not argue the issue in the trial court, the
issue is waived. Where the trial court's finding of contempt is not contrary
to the manifest weight of the evidence, we affirm.

LJustice Schwarm was substituted on the panel for Justice Wexstten upon the latter's

retirement. Justice Schwarm has read the briefs and has listened to the tape of oral

argument.



12 Julie and Samuel divorced in 2008. The divorce judgment incorporated a marital
settlement agreement and a joint parenting agreement. At issue in this appeal is the trial
court's refusal to set aside a stipulation that involved a reduction of child support and
contained a statement that any child support arrearage was considered current as of the
date of the stipulation. In the trial court, Julie argued that the stipulation should be set
aside because it constituted a violation of public policy. She contended that there was in
fact a child support arrearage at the time of the stipulation and that she did not have the
right to waive the past-due support. The trial court held that there was no public policy
violation, and denied Julie's request to set aside the court's order. On appeal, Julie makes
a new argument about the stipulation. She claims that because no attorney signed the
stipulation (the stipulation was only signed by Julie and Samuel), the pleading violates
Supreme Court Rule 137 and is therefore a void pleading. The trial court also found that
Julie was in contempt of court for failing to reimburse Samuel for his one-half share of
the equity in the former marital home upon receipt of her awarded share of his pension
benefits. Julie was given the ability to purge the contempt by paying $4,000 to Samuel in
lieu of spending 30 days in jail. Julie also appeals from this order. We affirm.

13 FACTS

T4  We first look at the stipulation and the consent order entered by the trial court in
March 2011. Samuel had lost his job and he was no longer able to pay $1,000 per month
in child support as originally ordered. While both parties had attorneys when the trial

court granted their divorce in 2008, no attorney signed the stipulation filed in the court.



However, Samuel and Julie both signed the stipulation and their signatures were
notarized. Key provisions in the stipulation are as follows:

"The parties acknowledge that [Samuel] has a child support arrearage in the
above cause. The parties agree and acknowledge that [Julie] shall be entitled to
claim all three of the parties' minor children as dependents for Federal and State
income tax purposes in the year 2009. Thereafter, the parties shall claim the minor
children as dependents for Federal and State income tax purposes as provided in
the Judgment of Dissolution of Marriage. The parties further acknowledge and
agree that the terms of this Stipulation are entered into as a full and complete
satisfaction of [Samuel's] child support arrearage, including any interest on said
child support arrearage, and that upon the entry of an Order approving this
Stipulation [Samuel] shall be deemed current on his child support obligation as of
the date of entry of said Order.

*** The parties agree and acknowledge that [Samuel] has experienced a
significant reduction in his income through no fault of his own. *** Accordingly,
the parties agree that [Samuel] shall pay to [Julie] as child support the sum of
$125.00 per week effective upon the entry of an Order approving this Stipulation.”

The consent order further stated that pursuant to the terms of the stipulation that Samuel
"Is hereby deemed current in his child support obligation." The stipulation and the
consent order contain no reference to any specific amount of back child support owed.

5 On January 9, 2012, about 10 months after the court entered the consent order,

Julie filed a petition to modify child custody, visitation, and support. The petition
3



acknowledged that Julie received the stipulation and consent order dated March 2011.
Julie claimed that the stipulation was one that the parties had attempted to negotiate in
March 2010, but could not come to an agreement. Julie denied appearing before a notary
and signing the stipulation in March 2011. The petition asked the trial court to rescind
the March 2011 consent order, and to reinstate the original child support and all
arrearages owed.

16  In February 2012, Julie filed a motion seeking to amend her petition and attached
an affidavit in which she denied signing the stipulation. The court granted the motion to
amend.

17  Samuel filed a petition for rule to show cause on the basis that Julie received
$14,484 of his pension benefits, and failed to comply with the dissolution judgment
requirement that she pay him his one-half share of the equity in the marital home. He
asked the court to hold Julie in contempt of court for not complying with the 2008
dissolution judgment.

18  Samuel also filed a counterpetition to modify child support, alleging a substantial
change in circumstances since the court entered the March 2011 consent order. He
claimed that his level of income had substantially decreased.

19  The court held a hearing on all motions. Julie testified that the reduced amount of
child support was $500 per month since March 2011, and that Samuel had paid that
amount, but was not always timely in his payments. She acknowledged that pursuant to
the agreement contained within the consent order, Samuel was current on his child

support.



110 The court entered an order on all pending motions. The trial court denied
Samuel's petition to modify his child support amount, and ordered him to continue to pay
the amount ordered in the consent order-$125 per week. The court also denied Julie's
petition to increase child support. The court noted that both parties acknowledged that
child support was current as of October 29, 2012. The trial court allowed Julie's request
for medical bills in the amount of $340. He granted the rule to show cause, holding Julie
in contempt, sentencing her to 30 days' imprisonment with the ability to purge herself
from the finding of contempt by paying $4,000 to Samuel within 30 days of the order.
111 After this order was entered, Julie terminated the services of her attorney and hired
a new attorney. Julie filed a motion for reconsideration or alternatively for a setoff. She
alleged that Samuel owed in excess of $20,000 in child support as of the date of the
order, and that the court's order was factually wrong in that it indicated that Samuel was
current on child support. She complained that the trial court held no hearing on her
ability to pay $4,000 to Samuel, and that there was no evidence to support the trial court's
finding of intentional or contumacious conduct warranting the order of contempt.

112 Julie filed a petition for rule to show cause asking the trial court to hold Samuel in
contempt because of his child support arrearage. Julie also filed a motion to strike and to
set aside the March 2011 stipulation, alleging that she agreed to waive Samuel's arrearage
on the advice of her attorney but that doing so violated public policy.

113 The trial court entered its order in January 2013 resolving all outstanding motions.
Upon review of the original stipulation, the court stated the following about the public

policy argument:



"[T]he Court *** finds that the language of the stipulation is not such that public
policy was violated. No details of the arrearage, i.e. the time period of the
arrearage, the amount of the arrearage, etc. are stated in the stipulation. While it
can be argued that the parties agreed to ‘cancel' an arrearage in exchange for tax
exemptions, there is no clear language to that effect.

*** The corresponding consent order of March 10, 2011, does not refer to
any arrearage being set aside or vacated, but simply recites that the respondent ‘is
hereby deemed current in his child support obligation to petitioner' ***, This
Court does not find that such order violates public policy."

With respect to the contempt order, the court stated as follows:
"Petitioner admitted not following the Court order as to the appraisal, receiving the
annuity, and failing to return any portion of it as respondent's equitable share in
the real estate. *** The Court found no reason to determine the petitioner's ability
to pay given the petitioner's admission that she had received the substantial
annuity and had failed to pay the respondent's equitable share. The Court
continues to find that no inquiry was needed to determine the petitioner's ability
to pay as the essence of the matter was an outright admission by the petitioner of a
direct and willful violation of a previous Court order."

The court again ordered Julie to pay Samuel $4,000 within 10 days or report to the Perry

County jail to serve her 30-day sentence.

114 Julie filed a motion to reconsider, continuing to argue that the stipulation violated

public policy and constituted a nullity. The court denied the motion. Julie appeals.
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115 ISSUES, LAW AND ANALYSIS
116 Violation of Supreme Court Rule 137
117 The trial court order at issue held that the stipulation was not in violation of
Illinois public policy regarding waiver of child support. On appeal, Julie does not argue
that the trial court's public policy ruling was erroneous. Instead, Julie alleges that the
stipulation violated Supreme Court Rule 137 and is therefore void.
118 Supreme Court Rule 137 mandates that:
"[e]very pleading, motion and other document of a party represented by an
attorney shall be signed by at least one attorney of record in his individual name,
whose address shall be stated. *** If a pleading, motion, or other document is not
signed, it shall be stricken unless it is signed promptly after the omission is called
to the attention of the pleader or movant." Ill. S. Ct. R. 137 (eff. Feb. 1, 1994).
In making this argument, Julie contends that an attorney represented her when she signed
the stipulation that was filed with the court. Her current attorney argues that the matter of
who represented Julie and Samuel is a mystery. We find that Julie's argument is
somewhat disingenuous. The answer to the "mystery" lies with Julie and Samuel. Julie
and Samuel can inform their attorneys how the stipulation came to be signed and filed.
119 Furthermore, the record does not absolutely support her claim that she had counsel
at that time. In pleadings, Julie denied that she ever signed the document. She filed an
affidavit claiming that she did not sign the document. She acknowledged that she was
aware of the stipulation and that it was created at a time when the parties themselves were

attempting to work out the issue of child support after Samuel lost his job. By the time
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the court held its hearing on all pending motions, Julie stopped claiming that she did not
sign the stipulation. She testified that the original child support award was decreased in
March 2011, and that she had received all child support since that date pursuant to the
lowered amount. Assuming that Julie and Samuel were unrepresented at the time that
they signed the stipulation, there was no attorney who could have signed the pleading,
and therefore the pleading would not have been in violation of Supreme Court Rule 137.
120 However, we do not need to make assumptions about whether or not the parties
had legal counsel at that time. Julie did not make the Supreme Court Rule 137 argument
to the trial court and she cannot now raise the issue on appeal to this court for the first
time. Issues that were not presented in the trial court are not properly preserved for
review on appeal. Trippet v. Trippet, 65 Hll. App. 3d 1018, 1020, 383 N.E.2d 13, 14
(1978); In re Marriage of Schneider, 214 I1l. 2d 152, 172, 824 N.E.2d 177, 189 (2005).
121 In Marriage of Schneider, the former wife waived spousal maintenance in the trial
court and sought a larger percentage of the marital assets. Id. at 172, 824 N.E.2d at 188.
On appeal, she asked the court to find that the trial court abused its discretion in not sua
sponte declaring her waiver of maintenance to be unconscionable. Id. The supreme court
declined the invitation stating that she could not raise an issue on appeal that she did not
previously raise in the trial court. Id. (citing Daniels v. Anderson, 162 Ill. 2d 47, 58, 642
N.E.2d 128, 133 (1994)). The supreme court explained its decision, stating: "To allow a
party to change his or her trial theory on review would weaken the adversarial process
and the system of appellate jurisdiction, and could also prejudice the opposing party, who

did not have an opportunity to respond to that theory in the trial court.” Id.
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122 Having failed to raise the Rule 137 issue in the trial court, Julie cannot raise the
issue on appeal. We affirm the trial court's order.

723 Contempt

124  Julie next argues that Samuel failed to meet his burden of proof on his petition to
hold Julie in contempt, and that therefore the order of contempt must be reversed.

125 The contempt order in this case was indirect civil contempt. Civil contempt is
coercive in nature-to obtain compliance with the court's order. In re Marriage of Depew,
246 1ll. App. 3d 960, 966, 616 N.E.2d 672, 677 (1993). Indirect contempt refers to
contempt that occurs outside of the courtroom. In re Marriage of Charous, 368 Ill. App.
3d 99, 107, 855 N.E.2d 953, 961 (2006). Civil contempt is not considered a punishment.
Id. Civil contempt has two fundamental requirements. First, the contemnor must have
the ability to do what the court asked, and second, after complying with the order, the
trial court cannot impose any further sanctions. In re Marriage of Sharp, 369 Ill. App. 3d
271, 279, 860 N.E.2d 539, 547 (2006).

126 The party seeking the contempt order has the burden to prove that there was an
obligation pursuant to a court order and that the alleged contemnor did not comply with
the court order. In re Marriage of Hartian, 222 Ill. App. 3d 566, 570, 584 N.E.2d 245,
248 (1991). After the moving party makes his prima facie case, the burden of proof
shifts to the alleged contemnor. Id. The alleged contemnor must establish that his
noncompliance with the trial court's order was not willful-that he has a valid reason for
failing to comply with the court's order. In re Marriage of Tatham, 293 Ill. App. 3d 471,

480, 688 N.E.2d 864, 871 (1997). We will not overturn a trial court's finding of contempt
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unless that finding is contrary to the manifest weight of the evidence. In re Marriage of
Charous, 368 Ill. App. 3d 99, 108, 855 N.E.2d 953, 961 (2006); Pryweller v. Pryweller,
218 111. App. 3d 619, 628, 579 N.E.2d 432, 439 (1991).
127 Samuel claimed that he had not received his one-half share of the equity of the
home. The marital settlement and joint parenting agreement incorporated into the
judgment of dissolution of marriage contained the following reference to the division of
equity in the former marital home:
"[Julie] shall have the marital home appraised and if there is any equity in the
home; the parties agree that [Samuel]'s interest shall be subtracted from the marital
portion of the annuity in paragraph F."
At the hearing held on October 29, 2012, Julie testified that she received the full amount
of Samuel's retirement benefits to which she was entitled ($14,484). She also admitted
that she had never obtained an appraisal on the former marital home, and that she did not
subtract any amount from the retirement benefits to represent Samuel's equity share.
128 Based upon this evidence and testimony, we conclude that Samuel made his prima
facie showing that Julie had an obligation relative to the judgment, that upon receipt of
the $14,484, Julie had funds to pay the equity amount, and that she did not comply with
that obligation in the four years since the court ordered her to do so.
129 Julie made no attempt to justify her failure to obtain an appraisal and to make
payment to Samuel for what the court awarded him. Julie did not give any defense to her
disregard of the court's order in pleadings or in her testimony at the October 29, 2012,

hearing. She advised the court that she believed that she owed nothing because she
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agreed to take a lower percentage of Samuel's pension than she was entitled to receive.
The trial judge did not recognize Julie's claim that she owed Samuel no compensation for
his share of the equity. The court cited the marital settlement agreement Julie signed
while represented by counsel that clearly required the payment. After hiring a new
attorney, Julie filed a motion asking the court to reconsider its finding of contempt. In
this motion, Julie stated that she had no funds with which to pay the $4,000.

130 There are situations in which poverty or insolvency can constitute a defense to
contempt of court. In re Marriage of Dall, 212 Ill. App. 3d 85, 97-98, 569 N.E.2d 1131,
1139 (1991) (citing In re Marriage of Betts, 155 Ill. App. 3d 85, 100, 507 N.E.2d 912,
922 (1987)). Illinois courts have only recognized poverty or insolvency as a defense in
extreme cases. Id. (citing Betts, 155 Ill. App. 3d at 100, 507 N.E.2d at 922 (holding that
the suspended lawyer's claims that he was destitute and unable to earn income in order to
pay child support, without proof or documentation of this status, did not suffice to
warrant a defense to his nonpayment)). In addition, the individual claiming the defense
must prove financial inability to pay by "definite and explicit” evidence. Id. at 98, 569
N.E.2d at 1139 (citing In re Marriage of Chenoweth, 134 I1l. App. 3d 1015, 1018-19, 481
N.E.2d 765, 768 (1985) (holding that general testimony that the former husband could
not work due to depression was insufficient to establish his inability to pay child support
when he voluntarily quit his job and had the ability to sell firearms in order pay the
support, but elected not to do so0)). Testimony in a general nature about financial
difficulties is not "definite and explicit." In re Marriage of Chenoweth, 134 Ill. App. 3d

at 1018, 481 N.E.2d at 768.
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131 In this case, Julie acknowledged receipt of the pension funds. She admitted that
she did not follow the court's dissolution order to obtain an appraisal on the marital home,
and that she did not pay Samuel for his equity. Julie was aware that she was in court to
defend against Samuel's petition to hold her in contempt. Counsel represented her at this
hearing. Julie did not claim a defense that she had no ability to pay the $4,000 to Samuel.
We find that the trial court's order finding Julie in contempt of court is not contrary to the
manifest weight of the evidence.

132 CONCLUSION

133 For the reasons stated in this order, we affirm the judgment of the Perry County

circuit court.

134 Affirmed.
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