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ORDER

11 Held: Wherethe defendant's postconviction counsel had no obligation to recast his
supplemental postconviction petition as a petition for postjudgment relief
under section 2-1401 of the Code of Civil Procedure (735 ILCS 5/2-1401
(West 2008)), the circuit court also had no such obligation, and where the
defendant'spetition did not havethe proper supporting documentation required
by the Post-Conviction Hearing Act under section 122-2 (725 ILCS 5/122-2
(West 2008)), the circuit court's denial of the petition is affirmed.

2  The defendant, Dustin Clover, appeals the denial of his petition for postconviction

relief filed pursuant to section 122-1 of the Post-Conviction Hearing Act (the Act) (7251LCS

5/122-1 (West 2008)). For the following reasons, we affirm.

13 Following a jury trial, the defendant was convicted of home invasion (count I),

aggravated unlawful use of aweapon (count 11), and aggravated discharge of afirearm (count

[11). Hewas sentenced to 10 years imprisonment on count |, with an additional 15 yearsfor

carrying aweapon, 3 years imprisonment on count |1, and 20 years imprisonment on count

[11. On appedl, this court affirmed the judgment of the circuit court. Peoplev. Clover, No.

1



5-07-0351 (2009) (unpublished order pursuant to Supreme Court Rule 23). On November
6, 2008, the defendant filed pro se a petition for postconviction relief pursuant to the Act,
challenging the aggravated-discharge-of-a-firearm conviction and stating that "the alleged
victim that had stated that the defendant had pointed his gun at her" had recanted her
statement, which "wasrecorded [and was] in possession of thedefendant'smother.” Thetria
court dismissed the petition pursuant to section 122-2 of the Act (725 ILCS 5/122-2 (West
2008)) asfailingto clearly set forth the respectsin which the petitioner's constitutional rights
were violated. However, this court reversed and remanded for second-stage proceedings
because the dismissal was entered more than 90 days after the pro se petition was filed.
Peoplev. Clover, No. 5-09-0365 (2011) (unpublished order pursuant to Supreme Court Rule
23).

14  Onremand, the defendant was appointed counsel, and on July 13, 2011, his counsel
filed a supplemental petition to the defendant's pro se petition, stating that the
af orementioned witness was Danita Gates, that the defendant did not know Gates's current
address, and that based on fundamental fairness, the defendant was entitled to anew trial as
he was actually innocent of the charges. Attached to the supplemental petition was a
purported transcription of Gates's tape-recorded recantation. In the transcription of the
recantation, Gates stated that she did not see the defendant shoot asmall-caliber gun and that
her door was "wide open when [the defendant] went in therefirst.” The State subsequently
filed amotion to dismisstheamended petition, arguing that "nowhereinthisalleged affidavit
does Ms. Gates assert that the information contained on the purported tape recording istrue
and correct,” and that the defendant did not have a cognizable claim under the Act because
he did not allege that the State had actual knowledge that Gates's testimony wasfalse. See
Peoplev. Brown, 169 II. 2d 94 (1995).

15 At the hearing regarding the supplemental petition, defense counsel noted that the



defendant was not alleging that the State knowingly used fal se testimony, and stated that the
defendant was not proceeding under the due process argument per Peoplev. Brown. Rather,
defense counsel cited People v. Morgan, 212 Ill. 2d 148 (2004), as requiring a hearing
concerning the recanted testimony based on fundamental fairness. When asked by the court
whether the defendant wasin a position to present Gates's evidence and testimony, counsel
noted that he was unable to find her. At the conclusion of the hearing, the court stated that
it was not ruling on the State's motion to dismiss, but rather denying the defendant's
supplemental petition "based strictly on thefiling of the recantation,” which the court found
was "not under oath, nor [was] it even pursuant to an affidavit." Initsdocket entry, the court
noted: "[The] recantation is neither under oath or in any way an affidavit. It isthe only
evidence provided in support of the original pro se or the supplemental petition as to a
constitutional violation. All therest of [the allegations contained in the defendant’s] pro se
petition were ruled upon by the Fifth Dist[rict] in appeal of [his] conv[iction] and sentence.”
The court found that under the authority of People v. Brown, there had not been a showing
sufficient to indicate a due process violation. The defendant now appeals from the tria
court's denial of his supplemental petition for postconviction relief.

16  On appedl, the defendant argues that his case should be remanded because (1) his
postconviction counsel provided an unreasonable level of representation by failing to recast
his postconviction petitioninto apetition for postjudgment relief under section 2-1401 of the
Code of Civil Procedure (the Code) (735 ILCS 5/2-1401 (West 2008)), or aternatively, (2)
equity and justice required that the trial court consider the defendant's amended pleading
under the Code instead of as presented, because the court was aware that the claim as set
forth in the defendant’s petition was not cognizable under the Act.

17  The Post-Conviction Hearing Act provides a postconviction remedy to crimina

defendantswho claimthat substantial violationsof their constitutional rightsoccurred at trial.



Peoplev. Brown, 169 11l. 2d 94, 101 (1996). Both the Act and the Code allow for collateral
relief fromjudgments, thoughthe Act providesrelief in criminal casesonly for constitutional
violations. Peoplev. Vincent, 226 I1l. 2d 1, 11 (2007). The defendant first argues that his
counsel acted unreasonably by failing to recast his petition into a section 2-1401 pleading,
because unlike a petition presented under the Act, the Code does not require that the
petitioner demonstrate a due process violation in order to obtain relief from the judgment.
Thedefendant agreesthat the allegation in hisamended petition regarding Gates stestimony,
without the additional allegation that the State was aware at the time of her testimony that
she was committing perjury, did not state a due process claim under the Act. Thus, the
defendant argues, his counsel'sfailureto recast hisclaiminto asection 2-1401 petition under
the Code was unreasonable in that it left the court no choice but to dismiss the petition.

18  Thepetitioner'sright to postconviction counsel isstatutory, not constitutional; under
the Act, the petitioner is entitled only to areasonable level of assistance. Peoplev. Davis,
382 I1l. App. 3d 701, 711 (2008) (citing People v. Greer, 212 11I. 2d 192, 204 (2004)).
Postconviction counsel's specific duties are outlined in Supreme Court Rule 651(c), which
requiresthat therecord in postconviction proceedingsreflect that the appointed counsel "has
consulted with petitioner either by mail or in person to ascertain his contentions of
deprivation of constitutional rights, has examined the record of the proceedings at the trial,
and has made any amendmentsto the petitionsfiled pro sethat are necessary for an adequate
presentation of petitioner'scontentions.” Ill. S. Ct. R. 651(c) (eff. Dec. 1, 1984); Greer, 212
[11. 2d at 205. Under this definition of "reasonable representation,” we cannot say that the
defendant’s appointed counsel acted unreasonably in not proceeding under the Code. The
record shows that the requirements of Rule 651(c) were satisfied: counsel's Rule 651
certificate reflects that he consulted with the defendant and examined the record, and both

the certificate and the supplemental petition demonstrate that he made amendments to the



original pro se petition that were necessary for adequate presentation of the defendant's
claims. Asdemonstrated at the hearing, the defendant's counsel wasawarethat adue process
claim based on the State's use of fal se testimony, without alleging that the State knew of the
supposedly perjured testimony, wasfatal to that particular due process claim. See Peoplev.
Brown, 169 I1I. 2d 94, 106 (1995) (finding that in a claim of the State using fal se testimony
to convict a defendant, an allegation of knowing use of false testimony is required to
establish aconstitutional violation). Thus, counsel had specifically amended the defendant’s
petition to allege actual innocence based on newly discovered evidence—reframing theissue
of Gates's purported recantation into a potentially meritorious due process claim under a
theory of fundamental fairness. See Peoplev. Morgan, 212 I11. 2d 148, 154 (2004) (stating
that the conviction of innocent persons violates the due process clause of the Illinois
Constitution, and thus our courts recognize the right of postconviction petitioners to assert
aclaim of actual innocence based on newly discovered evidence). For our purposes, it is
immaterial whether recharacterizing the claim under section 2-1401 of the Code would have
given the defendant a greater likelihood of success—all that is required is that counsel
provided reasonabl e representation for the defendant. Counsel was appointed pursuant tothe
Act, and we find that he acted reasonably within the parameters of the Act.

19 Thedefendant'saternative argument isthat thetrial court erred when dismissing the
defendant’s petition, because in theinterests of equity, the court had a duty to recharacterize
the defendant's petition into acognizable claim under the Code. The defendant arguesin his
reply brief that the trial court should have recharacterized his petition before summary
dismissal, in the first stage of the postconviction proceedings; he also argues that the tria
court was still not prevented from recharacterizing his petition in the second stage of the
proceedings, even after the appointment of counsel.

110 Thedefendant cites People v. Cheeks, 318 I1l. App. 3d 919 (2001), where the Third



District considered whether thetrial court should have considered the petitioner'sclaim under
the Act as a perjury clam under the Code. In Cheeks, the trial court had summarily
dismissed the petitioner's pro se postconviction petition because he did not assert that the
State knowingly used perjured testimony. Id. at 920. Theappellate court remanded the cause
for consideration of the perjury claim because "it would be inappropriate to deny [the
defendant] an opportunity to pursue the applicable remedy merely because he did not
understand the law well enough to bring his claim under the Code rather than the Act.” 1d.
at 922. However, the rationale underlying Cheeks makes it inapposite to the defendant's
argument. The Cheeks court reached its conclusion by noting that the courts do not expect
pro sepetitionersto havethelegal knowledge required to ascertain the most effective method
for collaterally attacking their convictions. Thus, recharacterizing a petitioner's pleading at
this early stage gives him a"boost," helping the claim to survive so that it may be heard on
itsmerits. Here, however, the defendant's petition hasalready survived past thisinitial stage.
At the second-stage proceedings, the defendant had already been appointed counsel, his
counsel had filed an amended postconviction petition, and the State had responded with a
motion to dismiss. Sucha"boost" isnow inappropriate, asit would supercede the appointed
counsel's decisions regarding the presentation of the defendant's claims. See Greenlaw v.
United Sates, 554 U.S. 237, 243-44 (2008) (stating that the court'srole is neutral arbiter of
the mattersthe parties present, and asageneral rule, our adversary systemisdesigned around
the premise that the parties know what is best for them). Thus, we find Cheeks inapplicable
to the instant case.

111 Instead, we notethat section 122-1(d) of the Act providesthat "[a] trial court that has
received apetition complaining of aconviction or sentencethat failsto specify inthe petition
or its heading that it is filed under [the Act] need not evaluate the petition to determine

whether it could otherwise have stated some grounds for relief under [the Act]." 7251LCS



5/122-1(d) (West 2008). Illinois courts have repeatedly held that a trial court has no
obligation to recharacterize apro se pleading on its own pursuant to section 122-1, and thus
it cannot be error for atrial court to fail to do something it is not required to do. People .
Soffel, 239 1ll. 2d 314, 324 (2010) (citing People v. Shellstrom, 216 1ll. 2d 45, 53 n.1
(2005)); Peoplev. Harris, 391 11I. App. 3d 246, 249 (2009) (finding that circuit courts have
"unfettered discretion” to refuse to recharacterize a petition so as to qualify under the Act).
As acourt has no obligation to recharacterize aplainly labeled section 2-1401 petition into
a postconviction petition under the Act, it follows that a court would also be under no
obligation to recharacterize a plainly labeled postconviction petition into a section 2-1401
petition under the Code, which would transform the petitioner into acivil plaintiff that must
operateoutsideof the Act. Whilethetrial court may have had the discretion to recharacterize
the defendant's claim, we cannot find that such an obligation exists. Thedecision of thetrial
court to hear the petition under the Act for which it was clearly |abel ed was neither improper
nor inequitable.

112 As an dternative to the previous two arguments, the defendant argues in his
supplemental brief that the trial court erred by denying his postconviction petition, as he
made a substantial showing of actual innocence based on the newly discovered evidence of
Gates's recantation. Thus, the defendant contends that Gates's recantation of her trial
testimony, transcribed and attached to the defendant'samended postconviction petition, made
asufficient showing of a due process violation so as to warrant an evidentiary hearing.
113 Atthesecond stage of postconviction proceedings, the sufficiency of the allegations
contained in apostconviction petition is subject to de novo review. Peoplev. Coleman, 183
1. 2d 366, 380 (1998). The defendant is not entitled to an evidentiary hearing on his
postconviction petition unlessthe allegations of his petition make asubstantial showing that
his constitutional rights have been violated. Peoplev. Johnson, 183 I1l. 2d 176, 187 (1998).



The alegations in the petition must be supported by affidavits, records, or other evidence,
or must contain an explanation by the petitioner's own sworn statements as to why they are
not attached. 725 ILCS 5/122-2 (West 2008); Coleman, 183 1I. 2d at 380 (citing People v.
Jennings, 411 111. 21, 26 (1952)). The purpose of the "affidavits, records, or other evidence"
requirement is to establish that the petition's allegations are capable of objective or
independent corroboration. People v. Callins, 202 111. 2d 59, 67 (2002).
114 However, weneed not reach the meritsof the defendant'sclaims, becausewefind that
the defendant's proposed affidavit was insufficient to meet the requirements of the Act. A
petition whichisnot properly supported by affidavitsor other evidence is dismissed without
an evidentiary hearing unlessthe petitioner's allegation stands uncontradicted and is clearly
supported by therecord. Johnson, 183 111. 2d at 191. Anaffidavit is"adeclaration, on oath,
inwriting sworn to before some person who has authority under the law to administer oaths.”
(Internal quotation marks omitted.) Rothv. lllinois FarmersInsurance Co., 202 111. 2d 490,
493 (2002). Statementsin writing to which the signer has not sworn before an authorized
person cannot be considered affidavits. See, e.g., Peoplev. Niezgoda, 337 11l. App. 3d 593,
597 (2003) (holding that affidavit filed pursuant to the Act must be notarized to be valid).
A deficient affidavit has no legal effect, and therefore atrial court may properly dismissthe
petition. Id. (citing Johnson, 183 Ill. 2d at 191).
115 Insupport of hisclaim of actual innocence based on newly discovered evidence, the
defendant attached a document entitled "Transcription of Tape." Following the purported
transcription of Gates's recantation were statements by Jan Farmer, Nancy Ward, and Gates.
116 Gates's statement reads:

"| Danita Gates recorded a statement on cassette tape on October 28, 2008 and gave

it to Jan Farmer for her son Dustin Clover. | made this statement of my own freewill.

| wanted to make things right."



Gatessstatement issigned. Below Gates'sstatement, Ward acknowledged Gates's statement
as anotary public:
"On this 4th day of December, 2008, before me personally appeared Danita Gatesto
meknown to bethe person who executed theforegoing instrument, and shethereupon
duly acknowledged to me that she executed the same to be her free act and deed.”
Ward's signature and stamp appear below the acknowledgment.
117 Jan Farmer's statement reads:
"I, Jan Farmer, amin possession of an audiotape with astatement by DanitaGatesdue
to thefact that my son, Dustin Clover, isincarcerated. | gavethetapeto Nancy Ward
for transcription.”
Farmer's statement is signed by her and notarized by Linda Hagler.
118 Ward's statement reads:
"I, Nancy Ward, accepted the said audio tape from Jan Farmer and provided, to the
best of my ability and knowledge, a transcription of a statement by Danita Gates."
Ward's statement is signed by her and notarized by Linda Hagler.
119 Here, thedocumentsattached to the defendant's supplemental postconviction petition
do not meet the minimum formalities required of an affidavit. Gates's statement does not
swear to the truth of the contents of recantation, only that she made it of her own free will.
Farmer's statement is also unsworn. No statement avers to who actually recorded the
audiotape, and thereisnoindication asto how Farmer cameinto possession of the audiotape.
Further, the exhibit actually submitted by the defendant—the transcript of the audiotape—is
also unswornto and unverified; all that isavailableisasigned statement by Ward indicating
that shetranscribed "astatement by DanitaGates' from the audiotapein Farmer's possession.
These documents, the only support that the defendant offersfor hisclaim, simply do not meet

the courts definition of an affidavit and therefore do not meet the documentation



requirements of section 122-2 of the Act. We also note that the defendant's allegations are
not otherwise supported by therecord, as Gates's statement was attempting to recant her trial
testimony, which was sworn under oath. Thus, wefind that the defendant's petition was not
supported by affidavits or other evidence under section 122-2 of the Act and was properly
denied without progressing to a third-stage evidentiary hearing.

120 For the foregoing reasons, we affirm the decision of the circuit court.

121 Affirmed.
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