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Justices Pope and Knecht concurred in the judgment.

ORDER

¶ 1 Held: (1) The 15-year enhancement in section 18-2(b) of the Criminal Code of 1961 (720
ILCS 5/18-2(b) (West 2008)) is no longer "void ab initio."  Public Act 95-688 (eff.
Oct. 23, 2007) cured the constitutional infirmity.

¶ 2 (2) No evidence in the record demonstrates the circuit court acted sua sponte in
dismissing defendant's pro se postconviction petition at the second stage of the
proceedings.

¶ 3 In October 2006, defendant, Johnny Taylor, pleaded guilty to one count of armed

robbery while possessing a handgun in exchange for the State's agreement to dismiss the other three

pending charges and to cap its sentencing recommendation at 30 years.  Defendant was facing a

potential range of punishment on this offense between 21 and 45 years, due to the mandatory 15-year

sentencing enhancement for the use of a firearm during the commission of the armed robbery.  In

November 2006, the trial court sentenced defendant to a total of 24 years.



¶ 4 In 2007, our supreme court determined the 15-year mandatory enhancement violated

the proportionate-penalties clause and was unconstitutional.  People v. Hauschild, 226 Ill. 2d 63, 86-

89 (2007).  Defendant appealed, claiming his sentence was void since the trial court had added the

15-year mandatory enhancement.  Defendant also claimed the circuit court erred in sua sponte

dismissing his postconviction petition after appointing counsel to represent defendant.

¶ 5 On November 6, 2012, we filed a Rule 23 order in this case, wherein we found

defendant's 24-year sentence was void pursuant to Hauschild.  People v. Taylor, 2012 IL App (4th)

110633-U, ¶ 15.   We further found that, because the State's agreement to cap its sentencing

recommendation at 30 years was an essential element of the plea agreement, yet was based on a void

statutory provision, defendant was entitled to withdraw his guilty plea and plea anew or proceed to

trial if he so chose.  Taylor, 2012 IL App (4th) 110633-U, ¶ 20.  Given our disposition of defendant's

first claim, we found it unnecessary to address his second claim of error regarding the dismissal of

his postconviction petition.  Taylor, 2012 IL App (4th) 110633-U, ¶ 21.  

¶ 6 On May 29, 2013, in the exercise of its supervisory authority, the supreme court

directed us to vacate our decision in Taylor, 2012 IL App (4th) 110633-U, and to reconsider our

judgment in light of People v. Blair, 2013 IL 114122, and People v. Donelson, 2013 IL 113603, to

determine whether a different result was warranted.  People v. Taylor, 2013 IL 115416, 992 N.E.2d

1, (nonprecedential supervisory order on denial of petition for leave to appeal).  Accordingly, we

vacate our decision in Taylor, 2012 IL App (4th) 110633-U.

¶ 7 We change our analysis of defendant's first argument.  It would be inconsistent with

Blair to persist in the view that the statutory authority for the 15-year enhancement is nonexistent. 

According to Blair, the 15-year enhancement in section 18-2(b) of the Criminal Code of 1961(720
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ILCS 5/18-2(b) (West 2004)) exists as legislation even though the legislation was unconstitutional 

when enacted and hence "void ab initio"; Public Act 95-688 (eff. Oct. 23, 2007) cured the

constitutional infirmity; and therefore, defendant's sentence may now include the 15-year

enhancement after all.

¶ 8 However, we find Donelson inapplicable to our new analysis since Donelson

addresses whether an entire plea agreement should be declared void when the sentencing structure

is void.  Donelson, 2013 IL 113603, ¶ 1.  The Donelson court concluded that the defendant's plea

could be fulfilled because his sentence could be reconfigured, consistent with statutory mandates,

in such a way to give him the benefit of his bargain without voiding the entire plea agreement. 

Donelson, 2013 IL 113603, ¶  27.  In our new analysis, we find defendant's sentence is not void, and

therefore the analysis in Donelson does not apply.     

¶ 9                                                         I. BACKGROUND

¶ 10 In August 2005, at approximately 11 p.m., defendant and Crystal Stephens drove in

her vehicle to the Hardee's restaurant in Staunton.  Stephens entered the restaurant through the

employee entrance while defendant waited in the car.  While armed with a .22-caliber handgun,

Stephens demanded cash from the safe.  She left the restaurant with $366 cash, ran across the

parking lot, and entered the car being driven by defendant.

¶ 11 The manager at Hardee's called the police.  An officer spotted Stephens's vehicle and

activated his squad car's overhead lights and siren.  Defendant did not pull over and a chase ensued. 

Stephens leaned out of the car and fired multiple shots, one of which hit the squad car.  Defendant

eventually crashed the car and both occupants were arrested.

¶ 12 The State charged defendant with four counts:  two counts of armed robbery while
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possessing and firing a weapon (720 ILCS 5/18-2(a)(2), (a)(3) (West 2004)) (counts I and II,

respectively), one count each of aggravated fleeing or attempting to elude (625 ILCS 5/11-

204.1(a)(4) (West 2004)) (count III), and reckless driving (625 ILCS 5/11-503(a) (West 2004))

(count IV).  In October 2006, defendant entered into a negotiated guilty plea agreement, wherein he

agreed to plead guilty to one count of armed robbery in exchange for the State (1) dismissing the

remaining charges and (2) recommending a sentencing cap of no more than 30 years in prison.  At

the plea hearing, defendant's attorney told the trial court defendant maintained his innocence and

only agreed to plead guilty because he understood "the likelihood of his being convicted is very

great."  The court appropriately admonished defendant and, after considering the stipulated factual

basis, accepted defendant's plea.

¶ 13 In November 2006, the trial court considered the testimony of the Hardee's manager,

the police officer who responded to the call, a police officer who was involved in the chase, a

detective involved in the investigation, Stephens, and defendant.  Stephens had changed her story

about defendant's knowledge of her intent to commit the robbery.  Initially, she said she and

defendant had planned the robbery in advance.  She changed her story at sentencing to state that

defendant did not know about the robbery and was asleep in the car when she went inside Hardee's. 

Based on this change of testimony, defendant made a motion to withdraw his guilty plea.  The court

refused to consider defendant's motion at sentencing and sentenced him to 9 years in prison on the

armed-robbery conviction and added 15 years for the automatic weapon enhancement.  See 720 ILCS

5/18-2(b) (West 2004).

¶ 14 Defendant filed a pro se motion to withdraw his guilty plea.  His attorney filed an

amended motion, which the trial court denied.  Defendant appealed, and this court vacated the trial
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court's order and remanded due to defense counsel's failure to file a certificate in compliance with

Illinois Supreme Court Rule 604(d) (Ill. S. Ct. R. 604(d) (eff. July 1, 2006)).  People v. Taylor, No.

4-07-0479 (Sept. 5, 2007) (unpublished summary order under Supreme Court Rule 23(c)(1)).

¶ 15 In October 2008, the trial court denied defendant's second amended motion to

withdraw his guilty plea and defendant appealed.  People v. Taylor, No. 4-09-0189 (Apr. 9, 2010)

(unpublished order under Supreme Court Rule 23).  This court agreed with the trial court, finding

Stephens's recantation of her initial statement was suspect, and affirmed the court's order denying

defendant's motion to withdraw his guilty plea.  Taylor, No. 4-09-0189, slip order at 14.

¶ 16 On March 25, 2011, defendant filed a pro se postconviction petition, claiming (1) his

counsel rendered ineffective assistance, (2) his due-process and equal-protection rights were violated,

and (3) prosecutorial misconduct.  A docket entry also dated March 25, 2011, provides as follows:

"Pro se petition for postconviction relief filed.  Court appoints

the public defender's office to review said filing.  This cause is set for

status only on April 25, 2011, at 1:30 p.m.  The clerk is directed to

forward copy of docket entry to SA Watson, defendant, and PD

Verticchio."

After several continuances, on June 15, 2011, the court conducted a hearing and entered the

following docket entry:

"Cause called for status at the request of the attorneys. 

Present SA Watson and PD Verticchio.  Statements made to the court

concerning the postconviction process.  Matter taken under

advisement.  Clerk to forward copy of docket entry to the attorneys."
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¶ 17 On June 20, 2011, the following docket entry was filed:

"Successive petition for postconviction relief as filed by the

defendant has been reviewed and considered.  In light of the post

conviction process[,] summary dismissal is found to be appropriate. 

The prayer of the petition is denied.  The hearing set for July 19,

2011, at 1:30 p.m. is canceled.  Writ for defendant's return is

canceled.  Clerk is directed to forward copy of docket entry to

attorneys and to the defendant."

This appeal followed.

¶ 18                                                         II. ANALYSIS

¶ 19                                         A.  Fifteen-Year Sentence Enhancement

¶ 20 Defendant first claims his 24-year sentence is void because the 15-year automatic add-

on for the use of a weapon during the armed robbery was found to be unconstitutional in Hauschild,

226 Ill. 2d at 86-89, and therefore, he claims, either the case should be remanded for further

proceedings related to the withdrawal of his plea or this court should reduce his sentence to 9 years. 

We first note that an issue related to a potentially void sentence may be challenged at any time,

including for the first time on appeal from the dismissal of a postconviction petition.  People v.

Thompson, 209 Ill. 2d 19, 27 (2004).

¶ 21 The armed-robbery statute (720 ILCS 5/18-2(a) (West 2004)) provides several

alternative definitions of armed robbery, including a type of armed robbery of which defendant was

convicted in this case, armed robbery while in possession of a firearm (720 ILCS 5/18-2(a)(2) (West

2004)).  If, when committing a robbery, a person "carries on or about his or her person[,] or is
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otherwise armed with a firearm" (id.), the person commits "a Class X felony for which 15 years shall

be added to the term of imprisonment imposed by the court" (emphasis added) (720 ILCS 5/18-2(b)

(West 2004)).  According to this language, the trial court should determine what prison sentence the

defendant deserves within the normal Class X range, i.e., imprisonment for no less than 6 years and

no more than 30 years (730 ILCS 5/5-8-1(a)(3) (West 2004)), and "impose" that sentence.  720 ILCS

5/18-2(b) (West 2004).  A court imposes a sentence by orally pronouncing it.  People v. Williams,

97 Ill. 2d 252, 310 (1983).  Then, after the court imposes its sentence, regardless of the number of

years of imprisonment within the 6- to 30-year range that the court selects, the legislature was of the

opinion that the defendant deserved 15 more years, which was to be "added to the term of

imprisonment imposed by the court."  720 ILCS 5/18-2(b) (West 2004). 

¶ 22 At sentencing, it was apparent that the trial court specifically added 15 years "because

of [defendant's] possession of a weapon" to the imposed 9-year sentence.  That is, the court

specifically bifurcated the sentence.  As explained above, this 15-year enhancement was declared

void per Hauschild when the supreme court held that the armed robbery statute's enhancement

provision was unconstitutional because, when compared to the offense of armed violence, it created

a disproportionate penalty.  Hauschild, 226 Ill. 2d at 86-87.  The legislature responded to the

Hauschild decision by enacting Public Act 95-688, which revised the armed violence statute to

correct the disproportionality, but it did not address the armed robbery statute.  Pub. Act 95-688, §

4 (eff. Oct. 23, 2007).

¶ 23 However, this court thereafter held the legislature's adoption of Public Act 95-688

did not affect the validity of the 15-year enhancement in the armed-robbery statute since the public

act amended only the armed-violence statute, not the armed-robbery statute.  See People v. Gillespie,
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2012 IL App (4th) 110151, ¶ 52 ("the amendment of one statute does not validate a different statute

that is void ab initio by reason of its unconstitutionality").  This court was of the opinion that the 15-

year enhancement was void ab initio pursuant to Hauschild, meaning it was "a nullity from the start,

an aborted legislative enactment."  Gillespie, 2012 IL App (4th) 110151, ¶ 52.

¶ 24 Our supreme court's decision in Blair invalidated this reasoning by instructing that

the term "void ab initio" meant only "unenforceable" by reason of "constitutional[] infirm[ity]." 

Blair, 2013 IL 114122, ¶ 30.  Before Blair, we understood the term to mean the statute was "[n]ull

from the beginning."  Black's Law Dictionary, 1604 (8th ed. 2004).  However, the supreme court

clarified in Blair that unconstitutional legislation really is not a nullity.  The legislation exists in the

statute books but is merely unenforceable "until the constitutional violation is remedied."  Blair,

2013 IL 114122, ¶ 30.  Public Act 95-688 removed the constitutional infirmity, making the 15-year

enhancement enforceable.  Blair, 2013 IL 114122, ¶ 35.  Thus, the 15-year enhancement to

defendant's sentence is not void.

¶ 25                                       B. Circuit Court's Sua Sponte Dismissal
                                         of Defendant's Pro Se Postconviction Petition

¶ 26 Defendant next contends the circuit court erred by sua sponte dismissing his pro se

petition during the second stage of the proceedings, after the court had appointed counsel to represent

defendant.  Initially, we conclude that our review of the record demonstrates the court's dismissal

was not "sua sponte" as defendant argues.  In March 2011, the same day defendant filed his pro se

petition, the court appointed "the public defender's office to review said filing."  (Emphasis added.) 

The court did not appoint counsel to represent defendant.  It is possible the court was not familiar

with postconviction proceedings and, rather than seeking information on how to proceed only from

- 8 -



the State in an ex parte communication, the court thought it best to have input from the public

defender's office as well.

¶ 27 On June 15, 2011, the court met with both counsel, who made "statements *** 

concerning the postconviction process."  (Emphasis added.)  After considering these "statements,"

the court took the matter under advisement.  Five days later, the court dismissed defendant's petition. 

Having heard from both sides prior to the entry of its order, the court cannot be said to have entered

the order sua sponte.  See People v. Vincent, 226 Ill. 2d 1, 12 (2007) (a court acts sua sponte when

it initiates an action or acts on its own motion).

¶ 28 It is defendant's burden as the appellant to produce a record demonstrating error. 

Without such, we must presume the circuit court's order was entered in accordance with the law and

applicable procedures.  Foutch v. O'Bryant, 99 Ill. 2d 389, 391-92 (1984) ("[A]n appellant has the

burden to present a sufficiently complete record of the proceedings at trial to support a claim of error,

and in the absence of such a record on appeal, it will be presumed that the order entered by the trial

court was in conformity with law and had a sufficient factual basis. Any doubts which may arise

from the incompleteness of the record will be resolved against the appellant.")  Defendant provides

no indication from the record the court erred.

¶ 29 Further, section 122-2.1(a) of the Post-Conviction Hearing Act (725 ILCS 5/122-

2.1(a) (West 2010)), allows the court 90 days to review the petition at the first stage of the

proceedings.  If, after such review, the court deems the allegations frivolous and without merit, the

court may summarily dismiss the petition.  See 725 ILCS 5/122-2.1(a)(2) (West 2010).  If the

petition is not dismissed, the court shall order the petition docketed for further proceedings.  See 725

ILCS 5/122-2.1(b) (West 2010).  At this point, the second stage of the proceedings, the court may
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appoint counsel to represent defendant and consider whether to file an amended petition.  People v.

Snow, 2012 IL App (4th) 110415, ¶14.

¶ 30 In this case, the record before us indicates the circuit court reviewed defendant's

petition within 90 days of its filing and found summary dismissal was appropriate.  The court had

apparently sought information from the State and the public defender for guidance as to the process

involved.  The record does not indicate the court appointed the public defender to represent

defendant in the proceedings.  Instead, the record indicates the court appointed the public defender's

office "to review said filing."  After gathering sufficient information from the State's perspective and

from the public defender's perspective "concerning the postconviction process," the court considered

defendant's petition and ordered it summarily dismissed.  The court's summary dismissal is in

accordance with the applicable statutory provisions.  

¶ 31                                                     III. CONCLUSION

¶ 32 For the foregoing reasons, we affirm defendant's conviction and sentence and we

affirm the circuit court's order dismissing defendant's postconviction petition.  As part of our

judgment, we award the State its $50 statutory costs.

¶ 33 Affirmed.  
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