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Judge, Presiding.

JUSTICE HOLDRIDGE delivered the judgment of the court.
Presiding Justice Wright and Justice Schmidt concurred in the judgment.

ORDER

¶ 1 Held: The trial court's order granting sole custody of the two minor children to their
father in a dissolution of marriage proceeding was upheld on appeal where the
trial court did not abuse its discretion in determining custody and its factual
findings were not against the manifest weight of the evidence.    

¶ 2 The petitioner, Shawn Lee, filed a petition for dissolution of his marriage to the

respondent, Melanie Lee.  The trial court granted the petition and awarded sole custody of the

parties' two minor children to Shawn.  On appeal, Melanie argues that the trial court erred in



awarding custody to Shawn.  For the following reasons, we affirm the judgment of the circuit

court.  

¶ 3                                                       FACTS

¶ 4 Shawn and Melanie were married in 2000.  The couple had two children, Jordan, who

was born December 28, 2000, and Jade, who was born July 6, 2004.  While the dissolution was

proceeding, the trial court entered an order awarding temporary custody of the children to

Melanie.  Following entry of the temporary custody order, Melanie was arrested and pled guilty

to the charge of manufacture and delivery of heroin.  She was sentenced to a term of probation. 

Shortly thereafter, Melanie pled guilty to a charge of driving under the influence of alcohol (DUI)

and was sentenced to serve a term of 60 days incarceration.  The sentence was pending at the

time of final hearing on the issue of custody.  Following Melanie's arrest for DUI, Shawn filed an

emergency motion for modification of temporary custody based upon Melanie's arrest.  The court

granted the motion and awarded temporary residential custody of the children to Shawn.      

¶ 5 At the subsequent hearing on permanent custody, Melanie testified that she pled guilty to

the DUI and accepted the 60-day jail sentence in order to avoid the filing of a petition to revoke

her probation on the heroin charge.  She also testified that she had tested positive for heroin on

one occasion during her probation.  Melanie also testified that she was cooperating with drug

enforcement agents in certain ongoing investigations.  

¶ 6 There was also unrebutted testimony regarding Shawn's drug use; however, there was no

evidence of his drug use after 2007.  The record also established that Shawn's employment

required periodic random drug testing and that he had passed those tests.  There was no record

that either parent had used drugs in the presence of the children.  
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¶ 7 The record further established that Melanie lived in Diamond, Illinois, in a home owned

by her mother who was allowing her to stay there rent free.  The record also established that

Melanie was unemployed, having lost her registered nursing license following her heroin

conviction.  The house was located in the same school district where the children attended during

the marriage and each child would have had his or her own bedroom.  Shawn lived in a three-

bedroom house in Mazon, Illinois, which he shared with his girlfriend, Rebecca Adams, and

three other children.  Two of the children were Rebecca's from a prior relationship, and the other,

age 18 months, was the child of Shawn and Rebecca.  Rebecca was the primary caregiver for all

the children.  The court determined that Rebecca was adequately fulfilling the role of primary

caregiver for the children.  The record also contained unrebutted testimony that all five children

enjoyed a good relationship.   

¶ 8 Melanie's mother, Rosalie Weeks, testified that she and her husband, the children's

maternal grandparents, were actively and daily involved in the lives of the children.  The record

also established that Melanie had an extensive family network in the Diamond area that included

50 to 60 extended family members, all of whom provided a positive environment for the

children.  Shawn testified that Rosalie's attitude toward Rebecca was partially responsible for the

current contentious relationship between the parties.     

¶ 9 The record further established that Shawn, Melanie, and Rebecca had each engaged in a

series of social media postings which the trial court found to be "very disturbing" and not in the

best interests of the children.  

¶ 10 The court conducted an in camera interview of Jordan, who indicated a desire to live with

Melanie so that he could attend his former school.  He also indicated a somewhat hostile attitude
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toward Rebecca.  The court noted, however, that his attitude consisted of what would be

considered the normal confrontation between a preteen and an adult authority figure attempting

to assume a parental role.  The court chose not to conduct an in camera interview of Jade due to

her young age.  

¶ 11 The record established that Shawn had failed to procure a school physical for Jordan in a

timely manner.  Shawn informed the court of a pending appointment for the physical, and the

court ordered that the appointment be kept.   

¶ 12 In its written order granting sole custody of the children to Shawn, the court considered

relevant statutory factors and determined that it was in the best interest of the children that

Shawn be given sole custody.  In the written order, the court noted Melanie's drug use and "very

serious criminal record over the last several years."  The court acknowledged that Melanie was

receiving outpatient therapy as part of her probation on the heroin conviction and had maintained

a period of sobriety since her DUI arrest.  However, the court also noted that Melanie's

impending 60-day jail sentence was evidence that her drug addiction and criminal activity could

still have a negative impact upon the children.  The court also noted that Melanie's current

cooperation with drug enforcement authorities showed a level of knowledge of the drug trade and

drug culture that was beyond that of a drug addict and was, therefore, a cause for concern

regarding the well-being of the children.  

¶ 13 The court addressed Jordan's wish to live with Melanie but considered it to be

outweighed by other significant factors.  The court also weighed the home environments and

family support networks of each party but, again, determined those factors were not as significant

to the best interests of the children as Melanie's personal situation.  
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¶ 14 In its order, the court made note of the social media postings by Shawn, Melanie, and

Rebecca.  The court found all their communications to be immature and highly inappropriate. 

The court, however, determined that none of the communications were of such a nature as to

impact its custody determination.  The court did, however, order all parties to cease such posting

regarding the other and the children.    

¶ 15   ANALYSIS 

¶ 16 Melanie maintains that the trial court erred in awarding sole custody of the children to

Shawn.  She contends that the trial court focused entirely upon her criminal record and did not

require Shawn to establish that he could provide a more appropriate environment for the children

than they would have living in Diamond with Melanie's extended family.  

¶ 17 In determining custody, the paramount issue is the best interests of the children, and the

trial court is required to consider all relevant factors, including those listed in section 602 of the

Illinois Marriage and Dissolution of Marriage Act (750 ILCS 5/602 (West 2008)).  In re

Marriage of Seitzinger, 333 Ill. App. 3d 103 (2002).  Since the trial court is in a better position to

observe the parties and assess the credibility of the witnesses, a court of review must afford great

deference to the trial court's best interest findings.  Seitzinger, 333 Ill. App. 3d at 106.  Thus, the

trial court's factual findings will not be disturbed on appeal unless they are against the manifest

weight of the evidence or constitute a clear abuse of discretion.  Id.

¶ 18 In the instant matter, the trial court weighed the statutory factors and determined that the

best interests of the children with regard to custody was a very close call.  The living

environments that Shawn and Melanie could provide had both positive and negative

consequences.  Melanie could provide a home where each of the children would have their own
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room and where the children would have the daily support of their maternal grandparents, along

with an extensive extended family.  Melanie's home was also Jordan's choice, as it would allow

him to return to his former school.  Shawn's home provided a full-time competent caregiver,

Rebecca, and a stable family environment where the parties' children had bonded with the other

children.  Both Shawn and Melanie, as well as Rebecca, had each shown a lack of maturity in

their use of social media, which included disparaging the other party in a public forum.  Such

conduct, the court noted, could adversely impact the children.  However, the court found no

evidence that the children had been adversely impacted by these activities.  

¶ 19 The trial court clearly considered Melanie's criminal history, her alcohol and drug abuse

issues, her recent past involvement in the drug culture, and her pending incarceration to be

significant factors which negatively impacted the children's environment and their ability to

interact and relate with Melanie, as well as their mental and physical well being.  The court

properly considered these important facts when weighing the statutory best interest factors. 

Based upon the record, we find that the trial court's custody determination was not against the

manifest weight of the evidence, nor did it constitute an abuse of discretion.  

¶ 20 We also note that Melanie presented this court with a motion to strike the statement of

facts contained in Shawn's brief.  This motion was taken with the case.  An appellee's brief is not

required to contain a statement of fact.  Ill. S. Ct. R. 341(i) (eff. Jan. 1, 2005).  This court found

the appellant's statement of facts to be in accordance with the record and, thus, did not consider

the statement of facts contained in the appellee's brief.  We, therefore, deny the appellant's

motion to strike the appellee's statement of facts as moot.  
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¶ 21                                                      CONCLUSION

¶ 22 For the foregoing reasons, the appellant's motion to strike a portion of the appellee's brief

is denied, and the judgment of the circuit court of Grundy County is affirmed.

¶ 23 Affirmed.

7


