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ORDER

¶ 1 Held: The circuit court did not err in granting the defendant's section 2-619 motion
to dismiss where the defendant met his burden of presenting affirmative matter
and the plaintiff did not respond to the defendant's motion and supporting
affidavit.

¶ 2 BACKGROUND

¶ 3 On August 26, 2010, the plaintiff, Marion Plummer, filed a complaint against the

defendant, Alonzo Richard Willis, alleging battery, assault, abuse of process, defamation, and

intentional infliction of emotional distress.   The defendant filed a motion to dismiss, alleging1

that each of the plaintiff's causes of action were barred by their respective statutes of

limitations.  The court granted the defendant's motion to dismiss, but also granted the

In the complaint and other documents, the plaintiff's first name is spelled "M-a-r-i-1

a-n" rather than "M-a-r-i-o-n"; however, she has signed documents with this court using the

spelling "M-a-r-i-o-n," and her pro se appellate brief contains that spelling.
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plaintiff's motion to file an amended complaint.  The plaintiff, on July 15, 2011, filed her

amended complaint, alleging a single count of battery, specifically that during the time the

defendant was cohabiting with her, he forced her "to submit to sexual intercourse on repeated

occasions while knowing that he was infected with Hepatitis C" without informing her that

he was infected, and that she "would not have consented to said acts of sexual intercourse

had the Defendant disclosed to the Plaintiff that he was infected with Hepatitis C."  

¶ 4 In response to the plaintiff's amended complaint, the defendant filed a motion to

dismiss, pursuant to section 2-619(a)(9) of the Code of Civil Procedure (735 ILCS 5/2-

619(a)(9) (West 2010)), alleging that the plaintiff's amended complaint was defeated by

affirmative matter, to wit, the affidavit of Dr. William F. Hays, which stated that as of the

time of his examination of the defendant, the defendant "had never been infected with

hepatitis C."  On November 22, 2011, the circuit court, noting that the plaintiff had failed to

file a response to the defendant's motion, granted the motion of the defendant.  The plaintiff

now appeals pro se.

¶ 5 The Original Complaint

¶ 6 In her brief, the plaintiff assigns several errors related to the dismissal of her original

complaint.  However, in her notice of appeal, she only "appeals to the Appellate Court the

Order entered by the Circuit Court of Perry County [sic], Illinois dated November 22, 2011,

wherein the Circuit Court dismissed the Complaint with prejudice."  As the defendant points

out, "[i]t is firmly established that this court has jurisdiction only over those matters which

are raised in the notice of appeal."  Harvey v. Carponelli, 117 Ill. App. 3d 448, 452 (1983)

(citing Illinois Central Gulf R.R. Co. v. Sankey Bros., Inc., 78 Ill. 2d 56 (1979); Lewanski v.

Lewanski, 59 Ill. App. 3d 805 (1978)).  "[A]n unspecified order is reviewable only where it

is a step in the 'procedural progression' leading to the judgment specified in the notice of

appeal."  In re Marriage of O'Brien, 393 Ill. App. 3d 364, 371-72 (2009) (quoting Jiffy Lube
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International, Inc. v. Agarwal, 277 Ill. App. 3d 722, 727 (1996)), aff'd, 2011 IL 109039. 

Even if the plaintiff's original complaint was a procedural progression leading to the

dismissal of her amended complaint, she has not stated such an argument in her briefs, and

we will not state it for her.  Therefore, this court does not have jurisdiction over the dismissal

of the plaintiff's original complaint.

¶ 7 The Amended Complaint

¶ 8 "Section 2-619(a)(9) of the Code of Civil Procedure (735 ILCS 5/2-619(a)(9) (West

2010)) provides for the involuntary dismissal of a cause of action when the claim asserted

against the defendant is barred by other affirmative matter avoiding the legal effect of or

defeating the claim."  Hill v. Schmidt, 2012 IL App (5th) 110324, ¶ 11.  " 'For purposes of

a section 2-619 motion, the court must treat as true all well-pleaded facts and reasonable

inferences that can be drawn from the complaint.' "  Id. (quoting Myers v. The Telegraph, 332

Ill. App. 3d 917, 921-22 (2002)).  "The defendant bears the initial burden of proof of the

affirmative matter and, if satisfied, the burden shifts to the plaintiff to show that 'the defense

is unfounded or requires the resolution of an essential element of material fact before it is

proven.' "  Mondschein v. Power Construction Co., 404 Ill. App. 3d 601, 606 (2010) (quoting

Kedzie & 103rd Currency Exchange, Inc. v. Hodge, 156 Ill. 2d 112, 116 (1993)).  "The

failure to challenge or contradict supporting affidavits filed with a section 2-619 motion

results in an admission of the facts stated therein" (Piser v. State Farm Mutual Automobile

Insurance Co., 405 Ill. App. 3d 341, 352 (2010) (citing Zedella v. Gibson, 165 Ill. 2d 181,

185 (1995)), and a plaintiff may not "simply rely on the allegations in his own complaint to

refute a section 2-619 affidavit."  Id. at 352-53 (citing Hollingshead v. A.G. Edwards & Sons,

Inc., 396 Ill. App. 3d 1095, 1101-02 (2009)).  We review de novo the dismissal of a

complaint pursuant to a section 2-619 motion.  Hill, 2012 IL App 110324, ¶ 11 (citing Myers,

332 Ill. App. 3d at 921).  
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¶ 9 In this case, the plaintiff has submitted a labyrinth of strange pagination and

incomprehensible statements.  We agree with the defendant that the plaintiff's brief is

"woefully deficient."  While the plaintiff provides issue statements that address the dismissal

of her amended complaint, her brief does not appear to contain any arguments on point other

than broad constitutional pronouncements for which she provides no connection to the

dismissal of her amended complaint.  Her reply brief argues that the "[a]ffidavits of William

F. Hays, M.D., was not a medical flow sheet that would have given full blood and bodily test

to prove up" and that "the courts should have had a Independent Medical Doctor to test both

Appellant/Plaintiff and Appellee Defendant."  Her reply brief also provides several broad

constitutional pronouncements for which she makes no connection to the present appeal. 

While the plaintiff alleges that the court erred when it dismissed her amended complaint, she

does not allege that the defendant did not meet his initial burden on the motion by providing

the affidavit of Dr. Hays.  Indeed, the plaintiff did not respond to the defendant's motion at

all, thereby admitting all facts contained in the defendant's motion.  Therefore, the circuit

court did not err in granting the defendant's motion to dismiss.   

¶ 10 CONCLUSION

¶ 11 The judgment of the circuit court is affirmed.

¶ 12 Affirmed.
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