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ORDER
11 Held: Where factual questions remain in this case, summary judgment for both
Cocagne Insurance Agency and Mosquito Mutual Insurance Company was
premature and inappropriate.
12  Paintiff, JoshuaM. Assad, appealsfromthetrial court'sJune22, 2010, order entering
judgment infavor of defendants, Cocagne Insurance Agency and Mosquito Mutual Insurance
Company, on their motions for summary judgment.

13 FACTS
14 FACTUAL BACKGROUND




15 JoshuaM. Assad's Taylorville home and contents were totally destroyed by fire on
August 12, 2007.

16  On the date of the fire, the structure and contents of the home were insured with a
policy sold to Assad by Gerald Cocagne of Cocagne Insurance Agency. The Cocagne
Insurance Agency is owned by Gerald Cocagne. The insurance policy issued to Assad
covering his home and its contents was written by Mosquito Mutual Insurance Company.
In addition to owning and operating Cocagne Insurance Agency, Gerald Cocagne served as
the manager of Mosqguito Mutual Insurance Company. The officefor both businessesisthe
same. Cocagne Insurance Agency, by its owner Gerald Cocagne, also served as the
insurance adjuster for Mosquito Mutual Insurance Company. Cocagne Insurance Agency
billed Mosguito Mutual for the time spent by Cocagne adjusting claims on behalf of
Mosquito Mutual. Mosguito Mutual insured the property, while Grinnell Mutual
Reinsurance Company* provided liability coverage. Grinnell Mutual also reimbursed
Mosquito Mutual for payments Mosquito Mutual made to Assad for the property and
contents reimbursements.

17  Upon processing Assad'sclaimsfor property and contentsdamagesresulting from the
fire loss, Gerald Cocagne changed professional roles. He switched from functioning as
Assad's insurance sales agent and began functioning as the Mosquito Mutual insurance

adjuster on Assad's claims. He did not advise Assad that his roles had changed and that he

'Plaintiff originally filed suit against Grinnell Mutual Reinsurance Company, aswell
as Cocagne Insurance Agency and Mosquito Mutua Insurance Company. Grinnell was
served with process. No appearance on behalf of Grinnell was filed with the trial court.
Shortly after theinitial complaint wasfiled, and in response to a motion to dismissfiled by
the other defendants, plaintiff amended his complaint. His amended complaint omitted

Grinnell as adefendant in this case.



was no longer operating as Assad's agent.

18  After some negotiation, Assad was paid $350,000 for the building. Reimbursement
for thelost contents was an ongoing process. Before Mosquito Mutual took the position that
they would nolonger reimburse Assad for hisfire claims, Assad had received checkstotaling
$22,325.80. With each reimbursement, Assad turned in receipts or alist of billsto Gerald
Cocagne, and a check was then drafted to Assad from Mosqguito Mutual.

19  Thepolicy provisionfor personal property lossprovided that M osquito Mutual would
pay no more than the actual cash value of the damage until actual repair or replacement was
complete. Thepolicy gaveitsinsured the option to disregard the replacement cost provision
and to make claim on an actual cash value basis, and thereafter if the replacement cost was
more, the insured would have 180 daysfrom the date of lossin order to filefor the additional
liability.

110 Assad decided to make areplacement cost claim for his damaged bedroom furniture.
Assad submitted documentation to Mosquito Mutual including sales documents, copies of
checks, and information regarding delivery of this furniture. The furniture was all from a
furniture store in Springfield-Ashley Furniture. Assad claimed that he made a down
payment on thefurniture. At thetimethat he made the purchase, he did not have aresidence
towhich thefurniture could be delivered, and so he asked Ashley Furnitureto hold theorder.
111 Sometime in late fall, Assad provided these documents to Gerald Cocagne for
reimbursement. Upon receipt of the documentation, Gerald Cocagne contacted Ashley
Furniture by telephone. He was told by Ashley Furniture that they had not received any
payment from Assad and that no order had been placed. On January 3, 2008, Gerald
Cocagne called Assad to advise him that there was a problemin light of hisfailure to make
payment to Ashley Furniture. On the same day, Assad took a cashier's check to Ashley

Furniture in the amount of $10,518-the full amount owed.



112 OnJanuary 7, 2008, Assad was notified by Mosquito Mutual that he needed to appear
and provide a statement under oath about the Ashley Furniture transactions. The next day,
Assad appeared at the office of Cocagne Insurance Agency and Mosquito Mutual Insurance
Company to givethestatement. The examinationwas conducted by an attorney representing
Mosquito Mutual. During the questioning, Assad stated that he thought he should have his
attorney present. In response to this request, Mosquito Mutual's attorney stated that Assad
was not being accused of anything, and questioned why he had not brought an attorney if he
wanted representation. Assad allowed the questioning to continue.

113 On February 19, 2008, Mosquito Mutual's adjuster Gerald Cocagne sent a letter to
Assad with the company's decision. Based upon its investigation, Mosquito Mutual
concluded that Assad made false statements related to the Ashley Furniture transaction.
Because of these false statements, Mosquito Mutual denied coverage, stating: "We do not
intend to make further payment of this claim, and furthermore, we demand that you refund
to us all payments previously made on this claim.”

114 The cost of the Ashley Furniture bedroom set was $10,518. Mosquito Mutual paid
$1,650. Possession of the damaged furniture had been taken by Mosquito Mutual. After
denying Assad's claim, Mosquito Mutual refused to return the damaged bedroom set—or any
of Assad's other damaged personal belongings. Mosquito Mutual determined that because

of his misrepresentations, Assad forfeited hisright to hisitems.

115 THE COMPLAINT
116 Assad filed suit against Cocagne Insurance Agency and Mosquito Mutual Insurance
Company on August 11, 2008. The lawsuit alleged that defendants breached their contract
of insurance with Assad, for failing to pay thefair market value of the property damaged by
thefirein violation of the terms of the insurance policy.

117 Hefiled his second amended complaint on August 3, 2009 in four counts. Three of



the four counts were directed to Cocagne Insurance Agency.

118 The first count against Cocagne Insurance Agency alleged breach of duty owed to
Assad. Assad alleged that in switching rolesfrom salesagent toinsurance adjustor, Cocagne
became his adversary without notification. Assad alleged that Cocagne misrepresented the
process by which he was to obtain reimbursement for his lost property from the fire-that
Cocagnetold himthat he only needed to obtain price quotesfor the personal property. Assad
believed that he did not have to go out and buy everything with his own money before
receiving afull or partial payment from Mosquito Mutual. He also alleged that Cocagne
Insurance Agency breached its duty by giving away, disposing of, or selling many of his
possessions damaged in the fire without first obtaining his approval to do so. In hissecond
count against Cocagne Insurance Agency, Assad claimed false misrepresentation. Assad
alleged that these fal se mi srepresentations by Gerald Cocagne were made intentionally with
the purpose of misleading him into acting as advised with the intent that Mosquito Mutual
could deny hisclaim. Assad'sthird claim against Cocagne Insurance Agency wasfor theft.
He alleged that Cocagne Insurance Agency stole his fire-damaged personal property by
giving away and/or selling this property.

119 Assad's second amended complaint contained one count against Mosquito Mutual
Insurance Company for breach of the insurance contract. Assad alleged that Mosquito
Mutual failed to pay his claim pursuant to the terms of the insurance contract.

120 MOSQUITO MUTUAL'SMOTION FOR SUMMARY JUDGMENT

121 On December 17, 2009, Mosquito Mutual Insurance Company filed its motion for
summary judgment. In this motion, Mosqguito Mutual claimed that the evidence supported
its contention that Assad lied about having made any payment to Ashley Furniture for the
bedroom furniture. Assad chose to utilize the replacement cost provision of the property

damage provisionsof hispolicy asopposed to the actual cash value, and therefore Assad was



aware that he had to pay for the furniture before he could be reimbursed. Mosquito Mutual
claimsthat Assad made hismonetary claimfor the cost of thefurniture before he had actually
made payment, that this representation amounted to fraud, and that this fraud voided the
policy.

122 Insupport of itsmotion, Mosquito Mutual cited to deposition testimony of the Ashley
Furniture office manager, Nancy Sage, who testified that shewas unableto |ocate the copies
of the same sales documents Assad gave to Cocagne when he was seeking reimbursement.
Ashley Furnituredoesnot consider asaleasfinal until they arepaidinfull. Ashley Furniture
records do not reflect a sale until Assad made payment in full on January 3, 2008. The
salesperson at Ashley Furniture, Diane Tarro, acknowledged writing up the total sales price
for Assad, who stated that he needed the information for hisinsurance company. Notations
about payments, delivery dates, and check numberson the Ashley Furniture order formwere
written by Sasha Gutierrez, the secretary at Assad's business. Sashatestified that she made
the notations as directed by Assad as she believed he was submitting the paperwork to the
insurance company for the purchase of replacement items. Sasha did not send any checks
to Ashley Furniture for payment.

123 COCAGNE INSURANCE AGENCY'SMOTION FOR SUMMARY JUDGMENT

124 Gerald Cocagne, doing business as Cocagne Insurance Agency, filed his motion for
summary judgment on January 27, 2010. In this motion, Cocagne argues that there was no
dispute that Assad knew that Gerald Cocagne was acting as Mosquito Mutual's claims
adjuster; that there was no dispute that Assad had been told that he had to pay cash out of
pocket before he could be reimbursed; and that there was no dispute that Assad opted to
replacerather than to repair certain items of personal property, and that therefore ownership
of the damaged property transferred to Mosquito Mutual.

125 ASSAD'S RESPONSE TO THE SUMMARY JUDGMENT MOTIONS




126 Onthedatethat themotionsfor summary judgment were scheduled for hearing, Assad
filed hisresponse, along with his affidavit. In hisresponse, Assad assertsthat hisactionsin
providing Ashley Furniture price quotes to Cocagne constituted a misunderstanding of the
Mosquito Mutual reimbursement requirements. He argued that this misunderstanding has
been wrongly characterized by the defendants as being an intentional misrepresentation. In
hisaffidavit, Assad explained that after filing hisfirelossclaim, Gerald Cocagne becamethe
Mosquito Mutual and Grinnell Mutual insurance adjustor, but did not advise Assad that his
obligationsto thesetwo insurance companieswerein conflict with hisrolein assisting Assad
in preparation of his claim as the Cocagne insurance agent. Assad stated that Gerald
Cocagne instructed him to "secure estimates or proof of replacement of items of personal
property [Assad] was planning on replacing.” Regarding the bedroom furniture, Cocagne
advised him that "an estimate or a price quote would be satisfactory for the bedroom ouitfit."
Following Cocagne's express instructions, he obtained a price quote from Ashley Furniture
and sent adown payment in by mail on the bedroom set. Upon learning from Cocagne that
Ashley Furniture had not been paid for the furniture, he made immediate payment to resolve
the misunderstanding. Assad also stated that he never gave Cocagne ownership rightsin any
of his damaged items. In closing, Assad stated that he "did not, at any time, intend to
misrepresent anything to Gerald Cocagne or the insurance companies he represents.”

127 EVIDENCE FOR CONSIDERATION ON THESUMMARY JUDGMENT MOTIONS

128 Assad'sJanuary 8, 2008, Examination Under Oath. Thefollowing set of questions by

the attorney for Mosquito Mutual and answers by Assad are cited by the defendants as
evidence supporting their summary judgment motions. We reproduce these relevant
guestions and answers here.

"Q. Did Mr. Cocagne aso assist you in understanding how you could make

aclaim for your personal property |oss?



A. Yes.

Q. So up until thispoint, do you feel that the insurance company has beenfair
and helpful to you?

A. Yes.

Q. After thefire, did Mr. Cocagnetalk to you about the fact that the company
could pay you adepreciated value on your personal property right now but it wouldn't
be as much asthe stuff would be worth new, or you could just go right out and replace
the personal property with like kind and quality items and they would pay you thefull
replacement costs?

A. Yes.

Q. Andyou opted or el ected to do replacement of asmany itemsasyou could,
and then after you were through replacing, you intended to sit down with Mr.
Cocagne and reach an agreement on the depreciated value of anything else, am |
right?

A. Yes"

129 The attorney for Mosquito Mutual also asked Assad to explain the various Ashley
Furniture documents, notationsthereon, and checksin payment of thefurniture. Assad stated
that he found the bedroom furniture that he wanted at Ashley Furniture. The sales
representative, Diane, wrote up an order sheet on October 17, 2007. He did not pay for the
furniturethat day, but hetestified that he thought he had ordered the furniture and that hewas
not responsibleto pay for thefurniture until hereceived thedelivery. Hetestified that heand
Diane had an understanding that the furniture was to be "held.” Notations at the bottom of
the order sheet were made by Sasha, an employee of Assad's business. She made notations

indicating that the furniture was a special order and that a deposit of 25% of the total due



($2,500) was made by check number 2366. The date of this payment was not included in
Sasha's notation. There was also a notation by Sasha to request February 2008 delivery.
Assad stated that Sasha sent this payment to Ashley Furniture. On what he believed wasthe
same date, Assad called Diane to tell her that the order should be placed and that the down
payment check was in the mail.

130 Mosguito Mutual's attorney showed Assad a separate order sheet, dated October 21,
2007, prepared by Diane which only included the mattress set. The total amount owed for
themattresswas $2,154.89. Sasha'snotationswereal so onthebottom of theform, indicating
the special order date of October 21, with a projected two- to four-week delivery and a25%
deposit in the amount of $550 paid by check number 2366. Assad stated that he believed that
the deposit on both the mattress and the furniture was, in fact, made by one check—check
number 2366 on or about October 21, 2007,—the date on which the order waswritten up. In
the middle of theform, there was another notation that said that $1,650 was paid in cash, and
the item was to be or was delivered on November 2. The mattress set was not delivered on
that date, however. Assad testified that the"paid in cash” was a notation made by his office
staff to reflect that he brought cash into his own office, and the staff cut a corporate check
to pay this bill.

131 Assad statedthat hehad received acall from Gerald Cocagneindicating that there was
aproblem at Ashley Furniture-that they had not received payment for thefurniture. Alerted
to the problem, Assad stated that he then contacted the store manager at Ashley Furniture,
as he was concerned about whether or not they had received his check for the 25% deposit
on the order. He learned that they did not have the check and that this was an explanation
for why Ashley Furniture's records did not reflect that there had been a sale. Assad also
stated that the bank did not show that the check had been cashed. When speaking with the

store manager, Assad acknowledged his part in the communication and records problem and



learned that placing an order on hold as Diane did was not proper Ashley Furniture protocol.
132 Assad also identified acheck written out of his personal account dated December 19,
2007, which was attached to acopy of the Ashley Furniture order sheet and purported to pay
the balance of the bill. Check number 1083 was written to Ashley Furniture in the amount
of $5,971.14. Assad acknowledgesthat he had not mailed the check because therewould not
have been sufficient fundsin his bank account to cover the amount of the check on the date
that the check waswritten. Once adequate fundswerein hisaccount, heintended to mail the
check to Ashley Furniture. The notation of "pd" next to the total amount of the hill,
representing the paid status of the bill, was a notation made by A ssad when he wrote out the
check.

133 Mosquito Mutual Insurance Policy Provisions. The insurance policy contained a

section on concealment or fraud which stated:

"We may deny coverageif you or any ‘insured' has:

1. Intentionally concealed or misrepresented any material fact or

circumstance;

2. Made fal se statements; or

3. Committed fraud relating to this insurance.

Whether before or after any loss, accident, application for coverage, or claim

for which coverage is sought under this policy."
Regarding personal property losses, the policy stated that the insurer would "pay no more
thantheactual cash value of the damage until actual repair or replacementiscomplete.” This
provision was modified by endorsement, which provided:

"Personal Property

a personal property other than that described in paragraph b will be

settled at replacement cost without deduction for depreciation.

10



Payment will not exceed the smallest of the following amounts:

D)
(2)
3)
(4)
()

replacement cost at the time of the loss;

the full cost of repair or restoration;

400% of the actual cash value of the property at thetime of |oss;
the limit of liability applying to personal property; or

any specia limits of liability stated in this policy or by

endorsement.

When the cost to repair or replace covered property for which aclaim

has been submitted is more than $1,000, we will pay ho more than the

actual cash value of the covered property until the actual repair or

replacement is compl eted.

You may disregard the replacement cost provision and make claim

under thispolicy for loss or damage to Household Personal Property on

an actual cash value basis and then make claim within 180 days after

loss for any additional liability brought about by the replacement cost

provision."

134 Additionaly, the policy provides that the entire policy will be treated as void if the

insured has:

Intentionally concealed or misrepresented any material fact or
circumstance;

Made fal se statements; or

Committed fraud relating to this insurance, whether before or

after the loss."

135 Deposition Testimony of Nancy Sage of Ashley Furniture. Nancy Sage has worked

at the Springfield, Illinois, Ashley Furniture store since August 2006 as its comptroller,

11



officer manager, and bookkeeper. Sheisresponsiblefor record-keeping at that store, and she
audits all financial aspects of sales. Her recordsreflect Assad's payment date of January 3,
2008. Her records did not contain asale to Assad on October 21, 2007. She acknowledged
that the October 21, 2007, filled-in form could have been created by an Ashley Furniture
salesperson. Sheindicated that the form with that dateis not an official form, but isused as
atool by a salesperson in assisting a customer and amountsto arough draft in the event that
the customer places an order for that furniture. A sale of furniture is not completed with the
draft copy. Nancy testified that customers who do not live locally may call up the store to
finalizeasae. However, merely stating that the customer wanted to finalize asale does not,
infact, completethesale. She confirmed that ascomptroller, until shereceived money, there
could beno sale. Themoney that isrequired to complete the saleis 100% of the sales price,
unlessthereisfinancing involved. Nancy acknowledged that there wasatimein the history
of the store where they would accept a down payment, with the balance due in full prior to
delivery. Whether that policy wasin effect at thetimethat Assad made his purchase was not
known. Regardless, the transaction was not considered a sale until payment in full was
received. None of the checks or other payments handwritten on the draft order formsin
guestion were received and noted in Ashley Furniture's records.

136 Deposition Testimony of Ashley Furniture Sales Associate Diane Tarro. Diane

testified that she recalled meeting with Assad prior to the January 3, 2008, date on which the
full furniture payment was made. She remembered that he was looking for furniture to
replace furniture that helost in afire. Shewrote up alist of the pieces Assad selected with
their prices, and she gave him a copy. The date of that price quote was October 17, 2007.
She testified that Assad needed the paperwork to give to his insurance company. Diane
testified that he came back another timein order to get a price quote on a mattress set. The

date of this quote was October 21, 2007. She did not receive any payment from Assad for

12



thismattressset. Prior to January 3, 2008, Assad did not pay her for the furniture listed on
thefirst price quote. Sherecalled receiving atelephone call from Assad sometime close to
the January 3, 2008, date. Diane could not recall being told by Assad that he needed this
furniture to be "held." Ashley Furniture's change in policy to require payment in full
occurred in the spring or summer of 2007, to the best of her knowledge. Diane was asked
about A ssad'sreaction when shetold him that she needed payment infull beforethefurniture
could be ordered. Dianerecalled that Assad had no problem with that policy and indicated
that he needed to take the price quote back to the insurance company, which would cut him
a check, and then he would make the payment for the furniture.

137 Deposition Testimony of SashaGutierrez. Sashawasasecretary employed by Assad

and hisfather at one of their businesses-Taylorville RV and Marine. However, at the time
of her deposition, shewas no longer their employee. Sherecallsthe night of thefireand the
documentation issues that followed when Assad began the process of making hisinsurance
clam. She assisted Assad in the preparation of his claim by gathering documents.
Regarding the October 17, 2007, and October 21, 2007, Ashley Furniture price sheets, she
acknowledges making various notations on the paperwork. Assad told her what to write on
these Ashley Furniture sheets. She never actually saw the checksinvolved. She no longer
recalls whether or not Assad came in and gave her cash and then had a check drafted to
Ashley Furnitureinthat amount. However, in light of another business owned by Assad and
his father that involved rea estate development and leasing, she testified that cash was
frequently being brought into the office by Assad.

138 Sashatestified that her understanding wasthat the price quoteswererequired in order
to get insurance reimbursement.

139 At some point after the Ashley Furniture price quotes were submitted to Cocagne

Insurance Agency, she received a call directly from Gerald Cocagne. Sasha described the

13



conversation as being somewhat uncomfortable. According to Sasha's recollection, Gerald
told her that her answers to his questions about the Ashley Furniture transactions would
dictate how the processwent forward. She could not recall the specificsof hisquestions, but
overall she had the sensethat he was questioning the validity of the documentshewasgiven.
Gerald Cocagne asked her questions about which accounts were used to write the checks.
She told him that she did not know because of the number of bank accounts used in the
Assad businesses. Shealso recallsbeing approached by Gerald Cocagnein publictotell her
that she was going to be called upon to provide a deposition about what she knew of these
transactions.

140 When asked, Sashatestified that shewas unaware of any dishonesty by Assad and the
furniture transaction. She stated that she had no reason to disbelieve what he had told her.
141 Shetedtified that she had no knowledge of Assad's claims that Cocagne Insurance
Agency wasin possession of hisdamaged personal property, or whether or not therewasany
mi srepresentation madeto Assad. When asked, Sashadenied that Assad told her that Gerald
Cocagne had misrepresented anything to him.

142 Deposition Testimony of Gerald Cocagne. Gerald is the sole owner of Cocagne

Insurance Agency. As an agent of the agency, he solicits, markets, and sells insurance
products. He estimated that 90% of hisannual incomeisderived from theinsurance agency,
with the balance coming from adjustor income for Mosquito Mutual. In atechnical sense,
Gerald explained that all of his income came from the agency, as the agency would bill
Mosquito Mutual for the hours he spent adjusting claims. Heis not an owner of Mosquito
Mutual any more than any other insured of the mutual insurance company, and he testified
that he believed that there were approximately 600 to 700 members. In this case, Grinnell
provided reinsurance when the amount M osqguito Mutual paid out on any one claim reached

aset annual limit.
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143 Gerald testified that he became aware of the fire at Assad's home the day after it
happened. He admits that he did not ever provide Assad with written explanation or
guidelines on submission of claims for personal property loss—not when he sold Assad the
policy and not when Assad had to make his personal property claim. He also admitsthat he
never told Assad that after Assad submitted his personal property claim, he was now acting
intheroleof aMosguito Mutual insurance adjustor rather than Assad'sinsurance sal esagent.
He claimed that he did not need to tell Assad because Assad already knew about his role
change given his past claims history with other properties insured by Mosquito Mutual on
policies sold by Cocagne Insurance Agency.

144 Gerald Cocagne claimsthat he told Assad that in order to obtain reimbursement for
the personal property itemslost in thefire, if Assad decided that he did not want to accept
a salvaged version of his property or actual cash value, Assad needed to first replace the
items. Only after replacement would M osguito Mutual reimbursehim. Gerald explained that
al an insured had to do was to pay for an item and present his agency with the receipt and
he would cut them a check on behalf of Mosquito Mutual.

145 Therewerethreedifferent Ashley Furnituredocumentsthat Assad providedto Gerald
Cocagne. Gerad did not know the dates on which these three documents were provided to
him. On thefirst of the three documents, there was a written notation that a deposit in the
amount of $2,500 had been sent or given to Ashley Furniture. Gerald Cocagne did not issue
acheck for the $2,500 to Assad. Another document only for the mattress set a so contained
anotation about adeposit-that $550 had been paid toward thetotal owed. A second notation
on this mattress price quote indicated that $1,650 had been paid in cash. From his records,
Gerald determined that he did cut a check to Assad for $1,650 of the total amount of the
mattress set ($2,154.89), on November 29, 2007.

146 Gerald Cocagne testified that when Assad decided to reject the salvaged personal

15



property, ownership of the property shifted to Mosquito Mutual. Even after Mosquito
Mutual rejected any future reimbursement for personal property loss as aresult of thisfire,
Gerald was of the opinion that the sal vaged property was no longer owned by Assad. Onthe
date of hisdeposition, October 28, 2009, the remainder of Assad's property was being stored
at Gerald Cocagne'shome. Hetestified that he would ultimately decide what priceto set for
the sale of Assad's old bedroom set and that he may well purchase it for himself.

147 Summary Judgment Order. Thetria court's entry of summary judgment was made

by docket entry.

148 Regarding Mosquito Mutual‘'s motion for summary judgment, the court found that the
insurer could deny coverageif the insured intentionally misrepresented any material fact or
circumstance of the claim. The court noted that whether the insured actually replaced the
bedroom set in order to claim the replacement cost benefit was " material to theinvestigation
of [the] claim.” Finally the court held that Assad intentionally presented false or misleading
documentation to Mosquito Mutual purporting to establish that he had replaced the bedroom
set, and that he intended for Mosquito Mutual to rely on this misleading/false information
to induce the insurer to pay him the replacement cost.

149 Regarding Cocagne Insurance Agency's motion for summary judgment, the court
found that on al counts of Assad's complaint there was no dispute that he knew that Gerald
Cocagne was acting as adjustor for Mosquito Mutual with respect to the adjustment of the
claim—and not acting on behalf of Cocagne Insurance Agency. The court also concluded that
there was no issue of material fact that documents presented by Assad were false and/or
misleading. With respect to the theft claim, the court concluded that Assad could be entitled
to return of his personal property in light of the denial of his replacement cost benefits.
150 LAW AND ANALY SIS

151 On appeal, courts review summary judgment orders de novo. Myers v. Health
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Soecialists, SC., 225 11l. App. 3d 68, 72, 587 N.E.2d 494, 497 (1992). In determining the
appropriateness of asummary judgment, thetrial court strictly construesall evidencein the
record against the movant and liberally in favor of the opponent. Purtill v. Hess, 111 11I. 2d
229, 240, 489 N.E.2d 867, 871 (1986). The court must consider al pleadings, depositions,
admissions, and affidavitson fileto decideif thereisany issue of material fact. Myers, 225
1. App. 3d at 72, 587 N.E.2d at 497. The use of summary judgment is considered to be a
drastic method of concluding litigation and should only be granted if the facts and issues
raised by the party seeking judgment are free from doubt. Loyola Academy v. S& S Roof
Maintenance, Inc., 146 Ill. 2d 263, 272, 586 N.E.2d 1211, 1215 (1992); Colvin v. Hobart
Brothers, 156 I1l. 2d 166, 169-70, 620 N.E.2d 375, 377 (1993).

152 After careful review of the transcripts of all depositions and statements that were
considered by the court in deciding to grant summary judgment, we are not ableto reach the
same conclusion.

153 COCAGNE INSURANCE AGENCY

154 Ontheissueof Cocagnelnsurance Agency'sbreach of duty owedtoitsclient, Gerald
Cocagne admits that he did not provide written claims information to Assad and that all of
his instructions were verbal regarding paperwork and the process necessary to handle his
personal property loss claims. Cocagne Insurance Agency seizes upon Assad's affirmative
answersin his statement under oath. Mosquito Mutual's attorney asked questions utilizing
language directly from theinsurance policy. Assad answered, yes, that he had been advised
that he "could just go right out and replace the personal property with like kind and quality
items and they would pay you the full replacement costs.” The attorney did not ask Assad
to provide anarrative answer about the process he believed he was supposed to follow. That
narrative answer camein his response to the defendants' summary judgment motionsin his

sworn affidavit. Intheaffidavit, Assad states under oath that Cocagnetold himthat he could
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secure price quotes or proof of replacement of items of personal property. Most specifically
regarding the bedroom furniture, A ssad stated that Cocagnetold him that aprice quotewould
be satisfactory. Clearly, Assad's sworn statement isin conflict with the sworn testimony of
Cocagne.

155 Weadso takeissue with thetrial court's conclusion that there is absolutely no doubt
that Cocagne did not breach his duty as Assad's agent. Assad alleged in his complaint and
then swore under oath that he was unaware that Cocagne changed rolesin the course of the
adjustment of hisclaim. He claimed that he thought that Cocagne was working for him and
did not know that Cocagne shifted to an insurance adjustor for Mosquito Mutual taking a
position contrary to hisown. Cocagne does not claim that hetold Assad that hisrelationship
to Assad changed. Hetestified that he felt that Assad already had this knowledge because
of past interactions between the two men.

156 The court focused on what it characterized as the misleading notations made on the
documents Assad provided Cocagnerelated to thefurniture. We agreethat the notationsare
certainly confusing without additional explanation. But given the deposition testimony and
statements of witnesses and the parties presented to the court, we find that a genuine issue
of material fact still remains as to whether those notations amount to an intentional
misrepresentation of a material fact. The notations and the reason for the notations cannot
be considered in a vacuum, but must be construed with the balance of the evidence. That
evidence includes Assad's statement that he was specifically instructed by Cocagne that a
price quote or aproof of lossfor the furniture was sufficient. If Cocagne told Assad that he
only needed to get aprice quotein order to be reimbursed for his personal property damage,
then the notations about payment and delivery have no relevance. Furthermore, the fact that
Ashley Furniture did not note adown payment for the furniture does not automatically mean

that the payment was not actually mailed.
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157 With respect to the theft claim against Cocagne Insurance Agency, the trial court's
order seemsto be contradictory. Ontheonehand, it granted summary judgment for Cocagne
on thisissue, while on the other hand the court indicated that Assad may be entitled to the
return of hisproperty. Insummary, wefind that genuine issues of material fact remain asto
counts|, Il, and IV.

158 MOSQUITO MUTUAL INSURANCE COMPANY

159 Thetrial court's order of summary judgment for Mosqguito Mutual was based on the
conclusions reached in deciding Cocagne Insurance Agency's motion for summary
judgment—that Assad intentionally misrepresented to Gerald Cocagne that he paid for the
bedroom furniture and that, therefore, Mosquito Mutual validly denied coverage. We are
aware of the policy language contained within Mosquito Mutual's insurance policy.
However, Gerald Cocagne is Mosqguito Mutual's agent. Although not directly employed by
Mosquito Mutual, there is no disagreement that it pays Cocagne Insurance Agency for the
insurance adjustor services of its employee, Gerald Cocagne.

160 Anagency relationshipisan agreed-tofiduciary relationship betweentwo individuals
or entities—the principal and the agent. Gunther v. Commonwealth Edison Co., 126 I1l. App.
3d 595, 598, 467 N.E.2d 1104, 1106 (1984). An agency relationship cannot be presumed,
but must be proven by the person who is claiming the existence of the agency relationship.
Mitchell Buick & Oldsmobile Sales, Inc. v. National Dealer Services, Inc., 138 11l. App. 3d
574, 582, 485 N.E.2d 1281, 1287 (1985).

161 Generaly speaking, the acts of an agent, which are within the scope of his agency
authority, bind the principal. John Deere Co. v. Metzer, 51 Ill. App. 2d 340, 355, 201
N.E.2d 478, 483 (1964). The agent can bind his principal if the agent has actual authority
or apparent authority fromtheprincipal. Advance Mortgage Corp. v. ConcordiaMutual Life

Assn, 135 I11. App. 3d 477, 481, 481 N.E.2d 1025, 1029 (1985). Representations made by
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an agent to athird party can bind the principal by way of estoppel. See Restatement (Third)
of Agency § 2.05 (2006).

162 In this case, the existence of an agency relationship is not in dispute, as Gerald
Cocagne and Mosquito Mutual both acknowledge the relationship. We find that the issue
iswhether or not Assad was made aware that Cocagne was no longer functioning ashissales
agent, but rather was functioning as Mosqguito Mutual's agent in the adjustment of Assad's
claims.

163 On appeal, Mosguito Mutual does not address the agency arguments in any respect,
instead focusing on Assad's alleged misrepresentations. Mosguito Mutual citestwo casesin
support of its contention that intentional misrepresentation by an insured in the claims
process can void the entire policy. We have reviewed these cases and find them to be
inapposite.

164 InBarthv. SateFarmFire& Casualty Co., 228111. 2d 163, 165, 886 N.E.2d 976, 977
(2008), Barth filed a fire loss claim with State Farm, which was denied by the insurer
because of theexclusionvoiding coverageif Barthintentionally conceal ed or misrepresented
a material fact impacting coverage. The fire at issue was deemed suspicious and an
investigation was immediately begun. 1d. at 167, 886 N.E.2d at 978. The misstatements
madeto State Farmin someway related to hisbeing defrauded by ahome health care worker
and his friend, and the misstatements were corrected by Barth when he provided his
statement to State Farm under oath. |d. The case went to trial, and the jury was instructed
on the meaning of materiality required for a misrepresentation, but was not instructed as
Barth wanted on the common law fraud elements of reasonable reliance and injury. |d. at
168, 886 N.E.2d at 979. The jury found in State Farm's favor, and the appellate court
affirmed. 1d. Thelllinois Supreme Court affirmed finding that this State Farm exclusionwas

not couched in terms of fraud despite the fact that the term was used in its heading, and
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instead addressed conceal ment and misrepresentation. Id. at 171-75. 886 N.E.2d at 981-83.
The court concluded that although State Farm's exclusion did not exclude the common law
fraud elements, the exclusion also did not attempt to define common law fraud. Id. at 174-
75, 886 N.E.2d at 982-83. The court would not read more into the language used by State
Farm in order to give the language a more extensive meaning. |d.

165 InPasserov. Allstate Insurance Co., 196 11I. App. 3d 602, 603, 554 N.E.2d 384, 385
(1990), a case discussed in Barth, the Passeros filed aloss claim with Allstate based upon a
theft of personal property taken from their home. Allstate concluded the policy void dueto
an intentional concealment or misrepresentation of a material fact made in the sworn proof
of loss. Id. at 604, 554 N.E.2d at 385-86. In this proof of loss, the Passeros alleged that the
actual cash value of the stolen property was $9,040. 1d. Included intheir list of stolenitems
was a$900 stereo system and $1,500 worth of video equipment. Id. The Passeros attached
aJ.C. Penney purchase receipt dated prior to thefirefor the stereo in the amount of $962.95.
The video equipment was documented with a receipt from J.J.'s Video. Id. at 605, 554
N.E.2d at 386. In Allstate's investigation, they found the true receipts which reflected a
lower pricein fact paid by the Passeros for the stereo and that the J.J.'s Video receipt was
actually for abuyer other than the Passeros—that the J.J.'s Video receipt was forged to make
it appear that the Passeros were the buyers of the equipment. 1d. The Passeros
acknowledged the misrepresentations but contended that their misrepresentations were
immaterial because Allstate took no action based upon their representations. 1d. at 606, 554
N.E.2d at 386. The appellate court rejected this argument as being based upon common law
fraud—and not upon the language of the insurance contract. Id. at 606, 554 N.E.2d at 387.
The court also found that the misrepresentations were material in light of the replacement
cost provision of the Allstate policy, because the Passeros were under an obligation

irrespective of this provision to provide true receipts. Id. at 606-07, 554 N.E.2d at 387.
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166 Wedo not find that the cases cited by Mosquito Mutual affect our conclusion that the
trial court erred in determining that there was no genuine issue of material fact in this case.
To the extent that Mosquito Mutual citesthese two casesfor the proposition that materiality
of amisrepresentation has been broadly defined ininsurance cases, we agree. The casesalso
generally support a holding that material misrepresentations by the insured can void an
insurance policy. However, the casesarefactually quitedistinguishablefromwhat transpired
inthiscase. Thefraud in Barth apparently related to items allegedly lost in afire that were
somehow connected to an earlier theft by aperson employed by Barth. Thefraudin Passero
was admitted by the insureds but was argued to beimmaterial. Assad does not admit that he
committed fraud, but claims a misunderstanding based upon specific statements made by
Gerald Cocagne about how to process his personal property claims.

167 Because Gerald Cocagne and Cocagne Insurance Agency were acting as agents of
Mosquito Mutual, and we have determined that a genuine issue of material fact exists about
statements concerning the methods and process for claims reimbursement made by Gerald
Cocagne, we conclude that an issue of material fact remains about Mosquito Mutual's
liability asto count Il in this case.

168 CONCLUSION

169 Inamotion for summary judgment, we must construe all evidence against Cocagne
Insurance Agency and Mosquito Mutual and liberally for Joshua M. Assad. In light of the
factual issues remaining, and the drastic nature of summary judgment, we conclude that the
case was not yet ready for summary judgment and find that the trial court's orders of
summary judgment must be reversed.

170 For the foregoing reasons, the judgment of the circuit court of Christian County is

hereby reversed.
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171

Reversed.
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