NOTICE

Decision filed 01/03/12. The text of
this decision may be changed or
corrected prior to the filing of a
Petition for Rehearing or the
disposition of the same.

2012 IL App (5th) 090559-U
NO. 5-09-0559
IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

NOTICE

This order was filed under Supreme
Court Rule 23 and may not be cited
as precedent by any party except in
the limited circumstances allowed
under Rule 23(e)(1).

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

JMMY PHILLIPS,
Defendant-Appellant.

Appeal from the
Circuit Court of
Jefferson County.

No. 97-CF-321
Honorable

Terry H. Gamber,
Judge, presiding.

JUSTICE WELCH delivered the judgment of the court.
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ORDER

11 Held: Thecircuit court lacked jurisdiction to hear the defendant's motion where the
motion was filed nine years after a final judgment had been entered.
Accordingly, this court also lacks jurisdiction to entertain this appeal and
dismisses the appeal .

12  Thedefendant, immy Phillips, appeal sthejudgment entered by the Jefferson County

circuit court denying the defendant's motion requesting $5-a-day credit against his fine for

his time spent in pretrial custody.

13 On December 2, 1997, the defendant was charged with burglary. On September 30,

1998, the defendant entered a plea of guilty to that charge and was sentenced to two years

of probation and ordered to pay a$300 fine. Thedefendant did not request, and the court did

not order, that a $5-a-day credit for time in custody prior to sentencing, pursuant to section

110-14 of the lllinois Code of Criminal Procedure of 1963 (the Code) (725 ILCS 5/110-14

(West 1998)), be applied against his $300 fine. On December 20, 1999, the defendant’s



probation was revoked, and he was sentenced to two years of probation and ordered to pay
the balance of the fine previously imposed. On September 11, 2000, the defendant's
probationwasrevoked again. Hewassentenced tofiveyears imprisonment and wasordered
to pay the balance of any previously imposed fines. The defendant did not file any posttrial
or postsentencing motions, direct appeal, or postconviction petitions.

4  Nineyearslater, on March 30, 2009, the defendant filed amotion requesting $5-a-day
credit toward his fines, court costs, and restitution for each day that he spent in pretrial
custody. The court denied the defendant's motion on March 31, 2009, holding that the final
judgment was entered more than eight yearsago. Subsequently, on September 17, 2009, the
defendant filed a second motion and attached to it a" Sheriff's Certificate of time defendant
heldin custody,” whichindicated that the defendant washeld in Jefferson County jail for 249
days. The court denied the defendant's second motion on September 23, 2009, holding that
the motion was previously denied and filed more than nine years after final judgment was
entered. The defendant filed atimely notice of appeal on October 15, 2009.

15 Section 110-14 of the Code (725 ILCS 5/110-14 (West 2008)) provides that a
defendant who isincarcerated on a bailable offense, and who, upon conviction, is assessed
a fine, is entitled to a $5 credit toward his fine for each day spent in custody prior to
sentencing, including the day hewastaken into custody. Peoplev. Hare, 119111. 2d 441, 452
(1988). The defendant admits that he did not apply for the credit at the trial level or in a
direct appeal. However, the defendant notes that failure to apply for the credit in the trial
court did not result in awaiver of the statutory right to take the credit on appeal. Normal
rules of waiver do not apply to the ssmple ministerial act of granting the credit. People v.
Woodard, 175 I1l. 2d 435, 442 (1997).

16 Inresponse, the State argues that despite the defendant's appearances in court when

his probation was revoked, he failed to file any motion pursuant to section 110-14 of the



Code until March 30, 2009. Even assuming that a defendant's application was intended as
aprecondition to the statutory right to the credit, section 110-14 of the Code remains silent
concerning any time frame or procedural stage for such application to occur. Woodard, 175
[11. 2d at 446. The State asserts that by the time the defendant sought application for credit
in March 2009, the court was without jurisdiction for many years. See People v. Flowers,
208 111. 2d 291, 303 (2003) (the jurisdiction of the courts to reconsider and modify their
judgmentisnot indefinite). ThelllinoisSupreme Court in Flower sexplained that when more
than 30 days have el apsed since sentencing and thetrial court has not extended the limitation
period, “thetrial court isdivested of jurisdiction to entertain a defendant's motion to vacate
the judgment or reconsider the sentence.” Flowers, 208 Ill. 2d at 303. Normally, the
authority of thetrial court to alter asentenceterminatesafter 30 days. This30-day limitation
is incorporated into Supreme Court Rule 604(d) (eff. July 1, 2006), which governs
postjudgment motions in cases where the defendant has pleaded guilty. Rule 604(d)
provides, "No appeal from ajudgment entered upon apleaof guilty shall be taken unlessthe
defendant, within 30 days of the date on which sentence isimposed, filesin the trial court
*** amotion to withdraw the plea of guilty and vacate the judgment.” 1II. S. Ct. R. 604(d)
(eff. July 1, 2006).

17  According to the State, by the time the defendant filed his motion, the court had been
without jurisdiction for many years. Whileit istrue that the defendant in theinstant caseis
not seeking to vacate the judgment or reconsider the sentence, the premise is the same that
a court does not hold indefinite jurisdiction over a matter such that a defendant can file
motionswhenever he pleases. Thedefendant filed hismotion over eight yearsafter the court
entered final judgment, long after the court had lost subject matter jurisdiction. Lack of
subject matter jurisdiction is not subject to waiver. See Peoplev. Williams, 53 11I. App. 3d

335,337(1977). Itfollowsthat if thetrial court did not havejurisdiction to hear the motions,



its orders denying the motions are void and null, leaving this court without any jurisdiction
to review the case on appeal. See Flowers, 208 1ll. 2d at 307.

18  Thedefendant citesPeoplev. Caballero, 228111. 2d 79, 88 (2008), which held that the
application for credit under section 110-14 of the Code may be raised for the first time on
appeal from the dismissal of a postconviction petition, despite the fact that the defendant
could have raised the issue in his direct appeal but did not, and despite the fact that such
sentence credit isastatutory rather than aconstitutional claim. The court in Caballero noted
that section 110-14 of the Code is silent concerning any time frame or procedural stage
during which such application either must or can be made, but then held that claims for $5-
a-day credit may be raised at any time and stage of court proceedings. Caballero, 228 1lI.
2d at 88. We notethat the case cited by the defendant is distinguishable from thefactsin the
instant case. In the instant case, a final judgment had been entered nine years before the
defendant filed hismotion. Thedefendant failedtofileany posttrial motions, postsentencing
motions, postconviction petitions, or adirect appeal. Thus, thejudgment entered against the
defendant was a final judgment. Accordingly, there were no court proceedings in effect
allowing the defendant to raise his claim at any time. The circuit court only had authority
to dismiss the motions for lack of jurisdiction.

19 The appellate court can always examine jurisdiction, even sua sponte. Board of
Education of the City of Chicago v. Chicago Teachers Union Local 1, 26 I1l. App. 3d 806,
813 (1975). The State argues that the trial court only had authority to dismiss the case for
lack of jurisdiction and that this court has authority to review its jurisdiction and the trial
court'sjurisdiction. The record reflects that the trial court's order entered March 31, 2009,
states "motion denied." The State argues that this appears to indicate that thetrial court did
not believe that it had jurisdiction to rule on the motion. The trial court does not have

everlasting jurisdiction to hear a motion, even a motion based on a statutory right. The



defendant had ample opportunity to apply for the credit when he was convicted, during
sentencing, or when his probation was revoked both times. There was no reason for the
eight-year delay.

110 Accordingly, we conclude that because the circuit court does not have indefinite
jurisdiction to entertain motions after afinal judgment is entered, the circuit court, aware of
itslack of jurisdiction, appropriately denied the motionswhere the defendant's motionswere
filed eight years after the circuit court had entered judgment. It follows that this court does
not have jurisdiction and we must dismiss the defendant's appeal.

11 For the foregoing reasons, we are without jurisdiction to entertain this appeal.

Therefore, the appeal is dismissed.

112 Appea dismissed.



