
                        NOTICE
This order was filed under Supreme
Court Rule 23 and may not be cited as
precedent by any party except in the
limited circumstances allowed under
Rule 23(e)(1).  
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NO. 4-12-0567

IN THE APPELLATE COURT

OF ILLINOIS

FOURTH DISTRICT

In re: S.M., a Minor,
THE PEOPLE OF THE STATE OF ILLINOIS,
           Petitioner-Appellee,
           v.
ANTHONY MIRTO,
           Respondent-Appellant.

)
)
)
)
)
)
)
)

  Appeal from
  Circuit Court of 
  Macon County
  No. 10JA33

  Honorable
  Thomas E. Little,
  Judge Presiding.

______________________________________________________________________________

PRESIDING JUSTICE TURNER delivered the judgment of the court.
Justices Pope and Cook concurred in the judgment.

ORDER

¶ 1 Held: Where respondent was unfit and it was in the minor's best interest that his parental
rights be terminated, the trial court's decision on termination was not against the
manifest weight of the evidence.

¶ 2 In March 2010, the State filed a petition for adjudication of neglect, abuse, and

dependency with respect to S.M., the minor child of respondent, Anthony Mirto.  The trial court

adjudicated the minor a ward of the court and placed custody and guardianship with the Illinois

Department of Children and Family Services (DCFS).  In November 2011, the State filed a

motion to terminate respondent's parental rights.  In March 2012, the trial court found respondent

unfit.  In June 2012, the court found it in the minor's best interest that respondent's parental rights

be terminated. 

¶ 3 On appeal, respondent argues the trial court erred in terminating his parental
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rights.  We affirm.

¶ 4 I. BACKGROUND

¶ 5 In March 2010, the State filed a petition for adjudication of neglect, abuse, and

dependency with respect to S.M., born in November 2009, the minor child of respondent.  The

petition alleged S.M. was neglected pursuant to sections 2-3(1)(b) and (1)(d) of the Juvenile

Court Act of 1987 (Juvenile Court Act) (705 ILCS 405/2-3(1)(b), (1)(d) (West 2010)) based on

an injurious environment and inadequate supervision.  The petition alleged S.M. was an abused

minor pursuant to section 2-3(2)(ii) of the Juvenile Court Act (705 ILCS 405/2-3(2)(ii) (West

2010)) based on a substantial risk of physical injury in that there was a history of domestic

violence and untreated mental illness in both parents.  The petition also alleged S.M. was a

dependent minor pursuant to section 2-4(1)(b) of the Juvenile Court Act (705 ILCS 405/2-4(1)(b)

(West 2010)), alleging she was without proper care by reason of the physical or mental disability

of her parents, guardian, or custodian in that both parents have ongoing untreated mental-health

issues, possible substance abuse, and the situation was aggravated by ongoing domestic violence. 

The trial court found probable cause for filing the petition and an immediate and urgent necessity

existed to remove S.M. from the home. 

¶ 6 In April 2010, the trial court found the minor was abused and/or neglected based

on an injurious environment.  The court cited the domestic violence between the parents and their

untreated mental-health issues.  In its April 2010 dispositional order, the court found respondent

unfit.  The court also found it in the minor's best interest that she be made a ward of the court and

placed in custody and guardianship with DCFS.

¶ 7 In November 2011, the State filed a motion to terminate respondent's parental
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rights.  The State alleged respondent was unfit because he (1) failed to make reasonable efforts to

correct the conditions that were the basis for the minor's removal from him (ground I) (750 ILCS

50/1(D)(m)(i) (West 2010)); (2) failed to make reasonable progress toward the minor's return

within the initial nine months after the adjudication of neglect or abuse (ground II) (750 ILCS

50/1(D)(m)(ii) (West 2010)); (3) failed to make reasonable progress toward the return of the

minor during any nine-month period after the end of the initial nine-month period following the

adjudication of neglect or abuse (ground III) (750 ILCS 50/1(D)(m)(iii) (West 2010)); and (4)

evidenced an inability to discharge parental responsibilities supported by competent evidence

from a psychiatrist, licensed clinical social worker, or clinical psychologist of mental impair-

ment, mental illness, or mental retardation (ground IV) (750 ILCS 50/1(D)(p) (West 2010)).

¶ 8 In February 2012, the trial court conducted the hearing on unfitness.  S.M.'s

mother voluntarily surrendered her rights to her.  The parties agreed the initial nine-month period

went from April 23, 2010, through January 23, 2011.  The second nine-month period ended on

October 23, 2011.

¶ 9 Dr. Michael Trieger, a clinical psychologist, testified he examined respondent in

December 2010 to assess his parenting skills, intellectual abilities, academic skills, and emo-

tional adjustment.  Dr. Trieger became concerned with respondent's veracity as his claims of

employment and athletic accomplishments did not hold up.  Although he found respondent to be

a personable individual, Dr. Trieger had "some serious concerns about his ability to individually

parent any child."  Dr. Trieger found respondent had an extensive history of problems with self-

control and mental-health issues and was concerned about him not taking his medication and his

sporadic involvement in therapy.  Dr. Trieger opined respondent had a condition known as
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"intermittent explosive disorder" and "an adjustment disorder with depressive components." 

Respondent also had an "inadequate personality disorder" where he makes outlandish claims or

has an overdeveloped need for approval and presents himself in an inflated light.

¶ 10 In regard to respondent's anger and self-control disorder, Dr. Trieger stated people 

can be prone to physical assault toward others, disruptive behaviors, and destruction of property. 

Dr. Trieger found respondent's intellectual skills in the range of low average to average.  He

doubted respondent could progress in such a way to independently parent a child as it "would

take a pretty herculean effort with regard to parent education" and adherence to therapy and

medication.

¶ 11 Angie Latham, a caseworker for Lutheran Child and Family Services (LCFS),

testified S.M. came into care in February 2010.  Respondent's service plan called for him to

address issues relating to mental health, domestic violence, parenting, a psychological evaluation,

stable housing, and hygiene.  Respondent was consistent with his weekly visitations but they

could not be unsupervised.  Latham stated his service-plan goals were rated unsatisfactory as to

mental-health services, the environment of his apartment, and hygiene.  Respondent completed a

parenting class, but he had not demonstrated what he learned during visits.  He also completed

court-ordered domestic-violence counseling.  Respondent told Latham he did not feel the need

for mental-health counseling or medication.

¶ 12 DeLois Conner, a case assistant at LCFS, testified she supervises the visits

between respondent and S.M.  She described the visits as "fair," although she has to tell

respondent to stay focused and to interact with S.M.  Conner expressed concern about respon-

dent's hygiene and encouraged him "to clean himself before the visits."  Conner had concerns
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whether respondent could financially support a child and believed it would be unsafe for

respondent to raise S.M.

¶ 13 Becky Perry, a parenting facilitator at Webster Cantrell Hall, testified respondent

completed a parenting class.  He participated in class and showed improvement from his first test

to the final test.

¶ 14 Respondent testified he was taking his medication.  He also stated he had learned

to control himself, and the domestic-violence classes helped him.  He stated he has worked to

maintain his hygiene and has "gone through several deodorants and colognes."  He also stated he

had focused on his goals of getting his daughter back in his custody.

¶ 15 In March 2012, the trial court issued its written order.  As the State had moved to

withdraw the allegations of unfitness on ground I because it applied more toward S.M.'s mother,

the court made no findings as to whether respondent made reasonable efforts to correct the

conditions that were the basis for S.M.'s removal from the home.  The court did, however, find

respondent unfit on the remaining three grounds.

¶ 16 In May 2012, the trial court conducted the best-interest hearing.  Latham testified

S.M. has been in an adoptive placement for two years and is "doing very well."  She is bonded

with her foster parents.  Respondent has had visits with S.M. and he tends to her.  Latham did not

anticipate respondent being in a position to have the capacity to independently parent S.M. within

the near future.

¶ 17 Conner testified respondent had not missed any visits, and the visits "go pretty

well."  Respondent and S.M. have a "strong bond."  Conner believed it was in S.M.'s best interest

to remain with her foster parents.  She did not believe respondent would be able to independently
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parent S.M. without assistance.

¶ 18 Respondent testified he was not working but received government assistance.  His

wife was not working either.  He had been taking his lithium but stopped taking his Zoloft

because of a physical reaction to it.  He believed he had a "very strong bond" with S.M. 

Respondent also believed he could make a safe home for S.M. if she was returned to him.  

¶ 19 Following closing arguments, the trial court found it in S.M.'s best interest that

respondent's parental rights be terminated.  In June 2012, the court issued its written order.  This

appeal followed.

¶ 20 II. ANALYSIS

¶ 21 Respondent argues the trial court's findings of unfitness were against the manifest

weight of the evidence.  We disagree.

¶ 22 A. Unfitness Findings

¶ 23 In a proceeding to terminate a respondent's parental rights, the State must prove

unfitness by clear and convincing evidence.  In re Donald A.G., 221 Ill. 2d 234, 244, 850 N.E.2d

172, 177 (2006).  " 'A determination of parental unfitness involves factual findings and credibil-

ity assessments that the trial court is in the best position to make.' "  In re Richard H., 376 Ill.

App. 3d 162, 165, 875 N.E.2d 1198, 1201 (2007) (quoting In re Tiffany M., 353 Ill. App. 3d 883,

889-90, 819 N.E.2d 813, 819 (2004)).  A reviewing court accords great deference to a trial court's

finding of parental unfitness, and such a finding will not be disturbed on appeal unless it is

against the manifest weight of the evidence.  In re Veronica J., 371 Ill. App. 3d 822, 828, 867

N.E.2d 1134, 1139 (2007).  "As the grounds for unfitness are independent, the trial court's

judgment may be affirmed if the evidence supports the finding of unfitness on any one of the
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alleged statutory grounds."  In re H.D., 343 Ill. App. 3d 483, 493, 797 N.E.2d 1112, 1120 (2003).

¶ 24 In the case sub judice, the trial court found respondent unfit because he suffered

from a mental disability that rendered him unable to adequately care for his child now and in the

future.  See 750 ILCS 50/1(D)(p) (West 2010).

"A two-part analysis is necessary to determine whether a parent is

unfit due to a form of mental disability.  First, competent evidence

from the designated category of experts must show the parent

suffers from a mental disability which prevents him or her from

discharging parental responsibilities.  Second, sufficient justifica-

tion must be established to believe the inability to discharge paren-

tal responsibilities will extend beyond a reasonable time period." 

In re M.F., 326 Ill. App. 3d 1110, 1114, 762 N.E.2d 701, 705

(2002).

See also In re C.M., 319 Ill. App. 3d 344, 360, 744 N.E.2d 916, 927 (2001); In re A.J., 269 Ill.

App. 3d 824, 827, 646 N.E.2d 1239, 1241 (1994).

¶ 25 In the case sub judice, Dr. Trieger, a clinical psychologist, diagnosed respondent

with intermittent explosive disorder, inadequate personality disorder, and "an adjustment disorder

with depressive components."  Based on respondent's extensive history of problems with self-

control and mental-health issues, Dr. Trieger had "serious concerns about his ability to individu-

ally parent any child."  In fact, short of a "herculean effort," including therapy and medication,

Dr. Trieger doubted respondent could ever progress in such a way as to parent independently.

¶ 26 Respondent's own testimony indicated he had been diagnosed with bipolar
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disorder in 2003.  He, however, did not believe he had any mental-health issues, which was

consistent with what he told his caseworker.

¶ 27 Dr. Trieger's diagnoses demonstrated respondent suffered from a mental disabil-

ity.  Moreover, respondent's inability to recognize his mental-health problems indicates improve-

ment in this area will be unlikely in the near future.  The totality of the evidence indicated

respondent would not be capable of assuming a parenting role without substantial long-term

changes in his life—changes he does not believe he needed to make.  Based on Dr. Trieger's

opinion and respondent's testimony, the evidence was sufficient to believe respondent's inability

to discharge parental responsibilities as a result of his mental disabilities will extend beyond a

reasonable time period.  Thus, the trial court's finding of unfitness on this ground was not against

the manifest weight of the evidence.  Given our finding on this ground of unfitness, we need not

address the remaining two grounds.

¶ 28 B. Best-Interest Findings

¶ 29 Respondent argues the trial court erred in finding it is in S.M.'s best interest that

his parental rights be terminated.  We disagree.

¶ 30 "Courts will not lightly terminate parental rights because of the fundamental

importance inherent in those rights."  Veronica J., 371 Ill. App. 3d at 831, 867 N.E.2d at 1142

(citing In re M.H., 196 Ill. 2d 356, 362-63, 751 N.E.2d 1134, 1140 (2001)).  Once the trial court

finds the parent unfit, "all considerations must yield to the best interest of the child."  In re I.B.,

397 Ill. App. 3d 335, 340, 921 N.E.2d 797, 801 (2009).  When considering whether termination

of parental rights is in a child's best interest, the trial court must consider a number of factors

within "the context of the child's age and developmental needs."  705 ILCS 405/1-3(4.05) (West

- 8 -



2010).  These include the following:

"(1) the child's physical safety and welfare; (2) the development of

the child's identity; (3) the child's familial, cultural[,] and religious

background and ties; (4) the child's sense of attachments, including

love, security, familiarity, continuity of affection, and the least[-

]disruptive placement alternative; (5) the child's wishes and long-

term goals; (6) the child's community ties; (7) the child's need for

permanence, including the need for stability and continuity of

relationships with parent figures and siblings; (8) the uniqueness of

every family and child; (9) the risks related to substitute care; and

(10) the preferences of the person available to care for the child." 

In re Daphnie E., 368 Ill. App. 3d 1052, 1072, 859 N.E.2d 123,

141 (2006).

See also 705 ILCS 405/1-3(4.05)(a) to (4.05)(j) (West 2010). 

¶ 31 A trial court's finding that termination of parental rights is in a child's best interest

will not be reversed on appeal unless it is against the manifest weight of the evidence.  In re

Anaya J.G., 403 Ill. App. 3d 875, 883, 932 N.E.2d 1192, 1199 (2010).  A decision will be found

to be against the manifest weight of the evidence in cases "where the opposite conclusion is

clearly evident or where the findings are unreasonable, arbitrary, and not based upon any of the

evidence."  In re Tasha L.-I., 383 Ill. App. 3d 45, 52, 890 N.E.2d 573, 579 (2008).

¶ 32 In this case, the best-interest report indicated S.M. is in an adoptive placement in a

relative foster home.  She was thriving in the home and was developmentally on target for her
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age.  Her needs were being met and she was medically up to date.  Moreover, the report indicated

she "is in a stable, nurturing environment that is healthy for her emotional, social and physical

growth."

¶ 33 The report indicated respondent had made unsatisfactory progress in all of his

service plans over the previous two years.  He had not been compliant with his medication and

did not attend counseling.  Although respondent completed a parenting class, he had not

demonstrated improved parenting skills.  While he has attended visits, he does not focus his

attention on S.M. and fails to understand the basic needs of a two-year-old child.

¶ 34 Respondent testified he was not working but received government assistance.  He

was taking his lithium medication but stopped taking Zoloft because of a physical reaction.  He

also stated he had a very strong bond with S.M.

¶ 35 Here, the evidence indicated S.M. had been in her foster placement for most of her

young life.  Her needs were being met and she has bonded with her foster parents.  Respondent,

on the other hand, has failed to demonstrate the necessary skills to safely and adequately parent

his daughter.  Given his inability to achieve the goals set out in his service plan, the evidence

clearly demonstrated respondent would be unable to provide the stability and permanence S.M.

deserves in her formative years.  Based on the evidence presented, we find the trial court's order

terminating respondent's parental rights was not against the manifest weight of the evidence.

¶ 36 III. CONCLUSION

¶ 37 For the reasons stated, we affirm the trial court's judgment. 

¶ 38 Affirmed.
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