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THE PEOPLE OF THE STATE OF
ILLINOIS,

Plaintiff-Appellee,

v.

PAUL A. RHODEN, JR.,
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Appeal from the Circuit Court
of the 14th Judicial Circuit,
Rock Island County, Illinois,

Appeal No. 3-10-0806 
Circuit No. 08-CF-1258

Honorable
Walter D. Braud,
Judge, Presiding.

JUSTICE CARTER delivered the judgment of the court.
Presiding Justice Schmidt and Wright concurred in the judgment.

ORDER

¶ 1 Held: The prosecutor's comments during his rebuttal closing argument were an invited
response to defendant's closing argument and, therefore, were not error.  

¶ 2 Following a jury trial, defendant, Paul A. Rhoden, Jr., was found guilty of unlawful

possession of a stolen motor vehicle (625 ILCS 5/4-103(a)(1) (West 2008)).  The trial court

sentenced defendant to 20 years' imprisonment.  Defendant appeals, arguing that his conviction

should be reversed because the prosecutor, in his rebuttal closing argument, noted that defendant



did not testify and that defendant's statement to a police officer was not made under oath.  We

affirm.  

¶ 3 FACTS

¶ 4 On December 22, 2008, defendant was charged with one count of unlawful possession of

a stolen motor vehicle (625 ILCS 5/4-103(a)(1) (West 2008)).  The cause proceeded to a jury

trial.  

¶ 5 At trial, Officer Tyson Nichols testified that on December 20, 2008, he was called to

respond to a theft of a vehicle that was in progress.  When Nichols arrived at the scene, the

suspect had jumped out of the stolen vehicle.  Soon thereafter, police officers apprehended

defendant, whom they saw running away from the scene.  Defendant was subsequently placed in

Nichols' squad car.  Nichols did not ask defendant any questions related to the incident; however,

at some point, defendant began to talk.  He admitted that he was driving the vehicle, but claimed

that he did not steal it.  According to defendant, a black male from Chicago had shown up at his

residence and asked defendant to buy drugs for him.  About half an hour after the black male

showed up, he and defendant left in the vehicle.  While driving, defendant noticed that a squad

car was behind him.  The black male told him that the vehicle was stolen, and that he needed to

jump out.  Defendant then knew that he had to get out of the car and try to get away.  

¶ 6 Defendant did not testify, or present any evidence at trial.  In his closing argument,

defense counsel relied heavily on defendant's statement to Nichols, arguing that someone else

was in the vehicle and had jumped out without the police noticing.  To support his claim, defense

counsel reminded the jury that defendant had stated that a black male had come to his residence

and that it was this man who informed defendant that the vehicle was stolen, but only after they
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were being pursued by police.

¶ 7 In his rebuttal closing argument, the prosecutor reminded the jury that the statement relied

on by defense counsel was made by defendant in the back of a squad car, not on the witness

stand.  To that effect, the prosecutor said:

"[Defendant] comes up with a story that is not supported by any fact.  In fact, he

didn't get up and say it, so he's not under oath.  This is just what he's yammering away at

the police in the back of the squad car.  He has a right not to testify.  But don't act like he

testified because he didn't.

He has a right to sit there and not talk.  So remember he wasn't under oath."

¶ 8 Following closing arguments, the jury found defendant guilty of unlawful possession of a

stolen motor vehicle.  Defendant appeals.    

¶ 9 ANALYSIS

¶ 10 Defendant argues that his conviction should be reversed because the prosecutor's

comments in his rebuttal closing argument illustrated the fact that defendant did not testify. 

Initially, we note that defendant failed to object to the comments at trial or in a posttrial motion,

and therefore the issue was forfeited and cannot be considered on appeal unless it was plain error. 

Ill S. Ct. R. 615(a) (eff. Aug. 27, 1999).  The plain error doctrine bypasses forfeiture principles

and allows a reviewing court to consider unpreserved error when: (1) the evidence is close,

regardless of the seriousness of the error; or (2) the error is serious, regardless of the closeness of

the evidence.  People v. Herron, 215 Ill. 2d 167 (2005).  However, before we can determine

whether an error fits under either of the above categories, we must first determine whether an

error actually occurred.  People v. Cosby, 231 Ill. 2d 262 (2008).   
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¶ 11 Section 115-16 of the Code of Criminal Procedure of 1963 states that the court shall not

permit a reference or comment to be made to or upon a defendant's failure to testify.  725 ILCS

5/115-16 (West 2010).  However, when the reference or comment was invited by defendant's

own comments in his closing argument, it does not constitute error.  See People v. Simpson, 172

Ill. 2d 117 (1996); People v. Whitehead, 116 Ill. 2d 425 (1987).  

¶ 12 Here, we believe that the prosecutor's comments in his rebuttal closing argument were

invited.  During his argument, defense counsel relied heavily upon defendant's statement to

Nichols to argue that a black male from Chicago stole the vehicle and had jumped out during the

chase with police.  The only evidence that supported this claim was Nichols' testimony regarding

defendant's unsolicited statement.  Defense counsel's closing argument invited the prosecutor's

comment that defendant's statement may not have been reliable because it was made in the squad

car immediately after his arrest and not while under oath.  In making that point, it was

appropriate for the prosecutor to note that the statement was not made on the witness stand. 

Therefore, the prosecutor's comments were not error. 

¶ 13 CONCLUSION

¶ 14 The judgment of the circuit court of Rock Island County is affirmed.

¶ 15 Affirmed.  
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