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ORDER
Held: The tria court's judgment that defendant proved adverse possession of a disputed
parcel was not against the manifest weight of the evidence, as he established with
reasonable certainty the parcel's boundaries, he proved that he and his predecessors
used it openly for awidevariety of purposes, and he showed that no one el seused the
property without permission.
1  Thiscaseinvolvesrea property to which plaintiff, Matthew J. Sawyer, claimstitle by deed

and defendant Roger Burkholder claimstitle by adverse possession. Plaintiff sued Burkholder and
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defendant Glen Knight, alogger, claiming that defendants had wrongfully entered the property and
cut down plaintiff’s walnut trees. Burkholder filed a counterclaim for adverse possession, and
Knight filed athird-party complaint against Burkholder for contribution (see 740 ILCS 100/1 et seq.
(West 2010)). After abenchtrial, the trial court held that Burkholder had proved title by adverse
possession; denied plaintiff relief on his complaint; and dismissed Knight’s third-party complaint
asmoot. Plaintiff appeas. We affirm.

12 Plaintiff’ scomplaint sought recovery under the Wrongful Tree Cutting Act (7401LCS 185/2
(West 2010)) and for conversion. As amended, the complaint, including the attached exhibits,
allegedthefollowingfacts. In 1996, plaintiff purchased afarm. Burkholder ownsan adjoiningfarm.
Both properties are located in section 35 of Eagle Point Township in Ogle County. On a tax
assessor’s plat of 1879 (the Bertolet plat), the land that plaintiff acquired is denominated as lots 1,
2, and 3, of whichlot 2 istheimportant oneinthiscase. Burkholder’ spropertyislot 4. Lot 4 iseast
of lot 2; the boundary to the north isastraight line, but, farther south, according to the Bertolet plat
and a survey that plaintiff commissioned in 1996 (Brandau survey), the boundary is the west bank
of Buffalo Creek. Buffalo Creek runsthrough both Lots2 and 4, going southwest-to-northeast, then,
asit approachesthe boundary with lot 4, running more nearly west-to-east. 1nan areanorth and west
of the west bank of the creek was a stand of more than 40 walnut trees. In or around October 2010,
at Burkholder’ s request, Knight cut down these trees, without plaintiff’s permission.

13  Burkholder filed an answer and a counterclaim. Inthe answer, he alleged that the trees had
been located on his property, not on plaintiff’s property, so that he had properly authorized Knight
to cut them down. In his counterclaim, as amended, Burkholder claimed the disputed property by

adverse possession, and alternatively under the Bertolet plat, and he sought damages for plaintiff’s
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alleged trespassonto theland. He alleged specifically that he had lived on the property for 66 years;
that hisfather had lived on the property for more than 80 years; and that afencelineroughly parallel

to the west bank of Buffalo Creek had been in place since his family purchased the property.
Burkholder alleged that his possession of the disputed property had always been under a claim of
right and title; he had continuously cultivated and improved the property, had maintained the fence
along the true boundary with plaintiff’s property, and had continuously used the disputed property
for harvesting trees, horse riding, and pasturing cattle. He claimed that plaintiff and his agents had
entered onto the disputed property without permission, causing various types of damage. The
amended counterclaim requested damages and injunctive and declaratory relief.

14 Knight’ sthird-party complaint for contribution alleged that he cut down thetreesin reliance
on Burkholder’ s assurance that they were on his property.

15  OnAugust 30, 2011, the cause proceeded to trial. Plaintiff testified on direct examination
asfollows. In 1996, he purchased 100 acres of farmland from Richard and Nancy Sarver. Shortly
afterward, he retained Ronald Brandau to survey his property. Brandau's survey, admitted into
evidence, marked plaintiff’s property as extending to the western boundary of Buffalo Creek. In
1997, plaintiff gave Burkholder a copy of the survey; Burkholder had little to say about it. Since
then, they had not discussed the disputed property, and plaintiff had not offered to buy any of it.

Plaintiff owned lots 1, 2, and 3 on the Bertolet plat (which was also admitted into evidence), and he
testified that he had paid the property tax on those lots since 1996.

16 Plaintiff testified that, in 2010, he learned that black walnut treeswere being removed in the
areanow under dispute. A state conservation officer visited the property and prepared areport, and

Department of Natural Resources foresters marked the stumps of the trees that had been cut.
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17 Plaintiff testified on cross-examination asfollows. About six weeksbeforetrial, Burkholder
put up a fence north and west of the stumps of the trees that had been harvested. To plaintiff’s
knowledge, there had been no fencepoststherepreviously. Therehad been afencerunning north-to-
south between plaintiff’s property and Burkholder’s property, north of the disputed area but
terminating at a tributary of Buffalo Creek. Plaintiff had done some work in the disputed area,
including clearing land and removing dead trees. On redirect examination, plaintiff identified some
photographsthat he had taken of the fencethat Burkholder had just installed. The photographswere
admitted into evidence.

18  Brandau testified as follows. In 1996, he surveyed the property that plaintiff had just
purchased. The court admitted a copy of his survey and an aerial photograph of section 35.
According to the survey, the west bank of Buffalo Creek isthe boundary of parcel C (the equivalent
of Lot 2 on the Bertolet plat) until a point to the east where the boundary runs due north all the way
to the north line of the southwest quadrant of section 35. Thus, the disputed territory is within
plaintiff’s deed. Since Brandau made the survey, nobody had questioned its accuracy.

19 Brandautestified that, afew days before trial, he walked the property. He saw afence that
ran along the west bank of Buffalo Creek. Between the west bank and the fence, there were “ some
treestumpsremoved.” Askedwhether thefencehad been up when he surveyed the property in 1996,
Brandau testified, “In all honesty, | don’t remember, therewas|[sic] fencesintheinterior, but | don’t
remember any fence in this location where | seen [sic] them [sic] recently, no.”

110 William Wentling, aregistered land surveyor, testified asfollows. Approximately two years
before trial, plaintiff hired him to find monuments from Brandau’s survey. Wentling located the

monuments but did no measuring. Walking the property, he saw that there was a barbed-wirefence
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near the eastern boundary. At times, the fence was hard to identify, and at times it was “quite
visible.” Wentling identified a quitclaim deed from Renette Burkholder to Burkholder and a copy
of Bertolet’ sassessor’ s plat of the property. Hetestified that the plat was merely adrawing and that
theland depicted might or might not have been surveyed at thetime. Hestated that “ assessor’ smaps
areonly for taxing purposes.” Thus, he would not base a survey on it.

11 Called asan adversewitness, Burkholder testified that he had told Knight that “[€] verything
on the east side of the fence” belonged to him. Asked the basis for his belief, Burkholder testified
that he had paid taxes on the disputed property since 1972 and that the fence had always been the
boundary line. Headded, “I’ ve had everything east of the fence, my dad had everything east of the
fence ***, number four, has always belonged to us.”

112  Burkholder agreed with thefollowing statementsthat Knight had madein an affidavit. First,
Burkholder told him that his property lines were correctly depicted on an aerial photograph that
Knight had received from the Ogle County Tax Assessor’ s Office. Second, Burkholder told Knight
that there had been a gentlemen’s agreement between Burkholder’'s father and the former
neighboring landowner to allow watering cattle in “the area of the fence and the bottom.”

113 Plaintiff rested. Burkholder called Coventine Fidis, alicensed land surveyor, who testified
on direct examination asfollows. At Burkholder’ srequest, he reviewed documents pertinent to the
case, including the Bertolet plat, which had been prepared by the county surveyor for assessment
purposes, and the Brandau survey. The two documents were not consistent, varying in certain
important dimensions. Fidis's office prepared what was admitted at trial as Defendant’s exhibit

No. 2, adrawing that depicts the relationship of the various parcels involved, including both the
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dimensions of the parcels according to the recorded deeds and the dimensions as stated on the
Bertolet plat.

114 Fidistestified that, early in spring 2011, he and a crew walked the property. North and west
of the creek was an existing fence that followed an old fence line. Asked to estimate the age of the
fence that he had observed in the disputed area, Fidisresponded, “ The portion of fencethat | looked
at personally was a hedge post fence, and that’ s the old sage orange type fence posts, and those are
generally pretty old, in the 40 year to 50 year old type fences [sic].” He added that farmers have
generally not used hedge posts for the last 15 or 20 years.

115 Fidistestified that, while walking the property, he and members of his staff observed the
stumps of walnut trees and measured “their location relative to their geographical position.” The
results were shown in what the trial court admitted as Defendant’s exhibit No. 3. This exhibit
included a legal description of the areain dispute. Fidis testified that, according to Ogle County
assessment records, the owner of lot 4 had been paying taxes on the disputed property.

116 Fidistedtified that the Brandau survey did not draw any fence lines, even though marking
fence linesis “required in the Illinois minimum standards for professional surveyors.” Also, the
dimensionsin the survey were not consi stent with the recordsin the* deed history of the properties.”
117 InFidis sopinion, at some point between 1879 and the present, thelocation of Buffalo Creek
suddenly changed (aprocessknown as*avulsion™), moving to the east and south. Theoldfenceline
was|ocated very closeto where the west bank of the creek had beenin 1879. Thus, accordingtothe
pertinent deeds, Burkholder owned the disputed area. Fidis testified further that the “toe of the
slope’ (the base of the bluff along the west bank of Buffalo Creek) “agreed very close to 1879

dimensions,” meaning that it was very close to where, according to the 1879 plat, the creek’s edge
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had been. Moreover, it was consistent with the fence that Fidis had seen when he walked the
property. After “com[ing] down from the north, along *** the quarter line,” the fence “hit the toe
of the slope and then more or less follow[ed] the toe of the slope.”

118 Fidistestified on cross-examination that he did not actually survey the property. Neither
exhibit wasasurvey, and neither had Fidis s surveyor’ s seal affixed. Fidisexplained that, although
he believed that Buffalo Creek had moved since 1879, the toe of the slope (base of the bluff) had not
moved. Two days beforetrial, he visited the property again and saw that new wire had been strung
on top of the old fence posts. Thefirst time that he walked the property, there were fence postsin
the disputed area as well as other areas. These fence posts were depicted in Defendant’ s exhibit
No. 2, which used the word “FENCE” on the northwest side of aline while the term * Toe of Slope”

appeared on the southeast side of the sameline. Also, Defendant’sexhibit No. 3, which reproduced
the 1879 plat in part, traced the fence line by aline dotted with “x”s. The line runs north-south but
then followsthetoe of the slope closely. Fidistestified that the exhibit accurately portrayed the old
fenceline.

119 Richard Fuller testified on direct examination asfollows. Hewasbornin 1943; at that time,
his father owned the farm that now belonged to plaintiff. Fuller visited the property a few days
beforetrial. Thelast time beforethen that he had been therewasin 1968. On hisrecent visit, Fuller
examined the fence line between plaintiff’sand Burkholder’ s properties. The fence postsin (or on
the boundary of) the disputed areawere “old hedge posts” and had been there ever since Fuller had
lived on the farm—about 60 years. They were the same fence posts, to his knowledge. Onceina
while, new wire had been put up in order to separate cattle, as both Fuller’s father and the

Burkholders had run cattle. Both families had maintained the boundary fence.
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120 Fuller testified that he had always recognized the land between the fence line and the west
bank of the creek asbel onging to the Burkholders. Fuller’ sfather had never entered the property and
nobody in Fuller’ s family had ever used it without the Burkholders’ permission. The Burkholder
family had had exclusive use of the land. Burkholder and his father ran cattle and horses on the
property. Inhisyouth, Fuller had gone fishing from arock wall with aledge on the west bank of the
creek, with the Burkholders' permission. 1n 1957 or 1958, the elder Burkholder had kept stableson
the property, and Fuller had done some horse racing therewith hispermission. Thirty or moreyears
ago, the Burkholders had had someone cut down oak trees in the area between the fence and the
creek. Nobody had ever questioned who owned theland. To Fuller’ sknowledge, thefencelinethat
he had observed afew days before trial had been in the same location for 60 years.

121 Fuller testified on cross-examination that, on his trip a few days before trial, he had not
walked all the way down to the fence but had “just observed it from aways.” He saw part of the
fence. The areathat he had observed included “the original fence and there was some old posts,
hedge posts and stuff.” Fuller knew that the elder Burkholder had owned the fence, because the
families had taken turnsfixing it.

122 Frank Hatchtestified asfollows. He had known Burkholder nearly two yearsand had hel ped
him to repair the fence. While there, Hatch had noticed that much of the fence was old and in
disrepair. There were walnut-tree stumps on both sides of the creek, but all were on Burkholder’s
property. Hatch had last been to the property about two months beforetrial. He had seen new wire
strung on “the original old posts from whenever, years gone by.” The new wire was “stretched on

original corner posts.” Some posts had been added between the existing ones.
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123 Burkholder testified asfollows. His father moved onto hisfarmin 1933. Burkholder was
bornin 1945 and had alwaysresided on thefarm. He had alwaysbelieved that, since 1879, thefence
line had been the boundary between his property and that which now belonged to plaintiff. When
Burkholder was young, he and his father made repairs to the fence. The areawest of the creek had
been pasture. Burkholder’ sfather had run cattle and horsesin thearea, and, until about 1960, he had
had ariding stable there. After 1960, Burkholder’s mother kept the riding stable until Burkholder
bought the property from her in 1963; he bought hisfather’ s property in 1972. (Burkholder did not
explain the distinction between his mother’ s property and his father’ s property, but all agree that,
whatever the extent of the Burkholder property, it has been in the family continuously since 1933).
124 Burkholder testified that all of the walnut trees that had been cut had been east of the fence
line that he had earlier helped his father to repair. About 40 years earlier, he had also harvested
hardwood trees in the area west of the creek and east of the fence.

125 Burkholder testified that, in 2009, he used the disputed property to run cattle. Hedid not use
the property for this purposein 2010, because someone had cut holesin the fence. In spring 2011,
he repaired the fence. He used the existing posts where they were still present and, “where there
wasn’t one, we put another onein.” From 1927 on, hisfamily paid thereal estatetaxesonlot4. To
Burkholder’ s knowledge, nobody other than his family and its guests had used the disputed area
without permission. The fence had been in existence “all [hig] life and then some.”

26  Thetrial courtissued athoroughwritten order that (1) denied plaintiff relief onhis complaint;
(2) denied Burkholder any recovery under atheory of avulsion; (3) declared Burkholder the owner
of the disputed property by adverse possession; (4) denied Burkholder’s trespass claim; and (5)

dismissed Knight’s third-party complaint as moot. As pertinent here, the court stated as follows.
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Proof of title by adverse possession required showing, over a20-year period, possession that was(1)
continuous; (2) hostile or adverse; (3) actual; (4) open, notorious, and exclusive; and (5) under a
claim of titleinconsistent with that of thetrue owner. Theevidencehad* clearly show[n]” that there
was aboundary fence between the properties; that thefencewasin general disrepair; and that it was
present in some areas and not in others.
127 The court observed that the boundaries of property claimed by adverse possession must be
established with reasonabl e certainty. Here, thelocation of the boundary fence had been established
through the testimony of Burkholder and Fuller. Further:
“[T]here was physical evidence of the fence including fence posts, wire and end posts.
Although the fence no longer existed in its entirety along the division line of the two
propertieq],] remaining portionsof the old fence were observed by witnessesfor both parties.
The evidence is sufficient to show its former location with reasonable certainty.”
128 Moving to the elements of adverse possession, the court held as follows. Burkholder had
proved continuous use of the disputed property for more than 20 consecutive years:. his family had
owned the property since 1933. In that time, they had openly and notoriously used the disputed
property to graze cattle and horses and to harvest hardwood trees. Fuller had testified that the fence
had always been the dividing line between the Burkholders' property and what was now plaintiff’s
property; that his family and the Burkholders had always worked on and maintained the fence; that
the disputed property had always been considered to bel ong to the Burkhol ders and that they had had
exclusive use of it; and that to him there had never been any question that the Burkholders owned
the disputed property. Thus, Burkholder had proved adverse possession. He had not proved that

plaintiff had trespassed. The court denied further relief to any party. Plaintiff timely appeal ed.

-10-
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129 On appeal, plaintiff contends that the judgment is against the manifest weight of the
evidence. Plaintiff’ sargument is somewhat disorganized and highly repetitious, and it dealsin part
with mattersthat areirrelevant, such as Burkholder’ sclaim of title by avulsion (which thetrial court
rejected). However, we perceive that, in essence, plaintiff asserts that (1) Burkholder failed to
establish with reasonable certainty the extent of the property claimed by adverse possession; (2)
Burkholder failed to prove that his use of the disputed property was open and notorious; and (3)
Burkholder failed to prove that his use of the property was exclusive.

130 Toacquiretitle by adverse possession, a party must prove the concurrent existence for 20
years of (1) continuous, (2) hostile or adverse, (3) actual, (4) open, notorious, and exclusive
possession of the premises, (5) under aclaim of titleinconsistent with that of the true owner. Joiner
v. Janssen, 85111. 2d 74, 81 (1981). The party claiming adverse possession must prove each element
by clear and unequivocal evidence. Id. However, we shall not disturb the trial court’s finding of
adverse possession unlessit is against the manifest weight of the evidence. Knauf v. Ryan, 338 l1.
App. 3d 265, 269 (2003).

131 Weturnfirst to plaintiff’s contention that Burkholder failed to establish with precision the
extent of the property that he claimed. Plaintiff asserts that the evidence was too vague or too
unreliable to establish the fence line that Burkholder contended set the claimed property apart from
therest of lot 2. Plaintiff arguesthat the fencethat was on the property had been erected only shortly
before trial and could not show the course of the fence that allegedly had been there before.

132 To establish the location of the boundary in an adverse possession case, the proof must “
‘establish with reasonable certainty the location of the boundaries of the tract to which the five

elements of adverse possession are applied ***. While it is not necessary that the land should be
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enclosed by afence, the boundaries must be susceptible of specific and definitelocation.” ” Joiner,
85 I11. 2d at 83-84 (quoting Schwartz v. Piper, 4 11I. 2d 488, 493 (1954)).

133 We hold that the evidence was sufficient to establish the boundaries of the property with
reasonable certainty. The evidence showed that, for many years, a fence line had run in a well-
defined areafrom wherethe north-south fenceintersected the creek to where the toe of the slope met
the creek. Thefencelinewas portrayed on Fidis sexhibits; proof of its existence, and the existence
of the original fence, camefrom several witnesses. Further, there was evidence fromwhichto infer
that the new fence that was erected in 2011 was, essentially, the old fence that had been in place, if
not always in good repair, for much longer than 20 years.

134 Wesummarize this evidence and then address plaintiff’s attacks on its sufficiency. Fuller
and Burkholder both testified directly that a fence had long separated Burkholder’ s property from
what became plaintiff’ s property—Burkholder stating that the fence had been there since before he
was born. Fuller, Burkholder, Hatch, and Fidis provided support for the conclusion that the new
fencewasinthesameplaceastheold oneand, redistically, wasthe samefence, with improvements.
Fuller testified that he had known of the old fence and its|ocation since before 1968 and that the new
fence used the same “ old hedge posts’ that had supported the old one. Burkholder testified that,
when he repaired the fencein 2011, he used the existing posts where they were still present. Hatch
testified that, when he saw the new fence, the wirewas stretched on “the original old posts’ and that
the only additionswereinterpol ations between long-existing posts. Fidistestified that, when heand
his crew walked the property, he saw that the existing fence followed an old fence line. The basis
of this conclusion was that the fence in the disputed area used hedge posts of atype not used in the

last 15 or 20 years and that were 40 to 50 years old. The exhibitsthat Fidis s office prepared under
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his supervision located the fence line with specificity. Thus, there was ample evidence that what
plaintiff characterizes as the new fence was really the old fence with some repairs. Thetrial court
properly found that the northern and western boundaries of the area claimed by adverse possession
were established with reasonable precision. (Plaintiff doesnot disputethat thewest bank of Buffalo
Creek sufficiently established the southern and eastern boundaries of the area.)

135 Although the proof of boundariesis obviously highly fact-specific, we note that Bakutis v.
Schramm, 114 111. App. 3d 237 (1983), supportsthe judgment. There, the plaintiffs claimed title by
adverse possessionto astrip of land. The defendantsowned property east of the plaintiffs’ property.
The plaintiffs produced evidence that there had long been, but no longer was, afence running along
the eastern border of the disputed property. Also, aconcrete right-of-way marker was on the south
side of the property and ahedge post on the north. Thetrial court held for the plaintiffs. Affirming,
the appellate court concluded that, although the fence itself no longer existed, the evidence
established itslocation with reasonable certainty. Id. at 242. Here, the evidenceisat least asstrong
asin Bakutis: there was not merely testimony about a previous fence line, but physical evidence of
thefencelineitself, and, indeed, substantial portions of the original fence. Theendsof thelinewere
established as the point where the north-south fence turned southwest and the point where the fence
line intersected the west bank of Buffalo Creek.

136 Plaintiff makesanumber of attackson thisevidence. Hefirst assertsthat the only fence that
existed wasthe onethat Burkholder erected after hefiled hiscomplaint. Aswe have explained, this
assertionisformalistic at best: the*new” fencewasin essence the old fence, running along the same
line asthe old one. Plaintiff next asserts that the Brandau survey did not depict afence line on the

property. Plaintiff does not explain why thetrial court had to accept this fact as conclusive of any
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issue, given that Fuller and Burkholder testified that afence had been therefor several decades and
that several witnessestestified to the existence of afenceline. That Brandau’ s survey did not depict
afencelinemerely set up aconflict intheevidence, at most: indeed, thetrial court could have agreed
with Fidis that the omission proved that the survey was defective.

137 Plaintiff concedesthat Fidis s exhibits defined the fence line with specificity, but he argues
that these exhibits were unworthy of credit. We have noted already that Fidis walked the property
and observed old fence posts from which he could infer the course of the fenceline. Plaintiff does
not address these facts but emphasizesthat Fidis s exhibits were not surveys and were not drawn by
Fidis himself. These defects—if they were such—may have affected the weight to be given the
exhibits, but they did not requirethetrial court to discredit them entirely. The exhibits did not need
to besurveysto beprobative. That Fidisdid not draw them himself wasnot crucial; he oversaw their
drafting and testified that they accurately represented what he had seen when hewalked the property.
138 We conclude that the trial court did not err in finding that Burkholder established with
reasonable certainty the boundaries of the property he claimed. We turn to plaintiff’s second
contention: that Burkhol der failed to provethat his(and his predecessors’) possession of thedisputed
property was open and notorious, becausethe evidencedid not show that the Burkholdersdid enough
to put their neighbors on notice of their claim to the exclusive use of the property. We disagree.
139 Possession isopen and notorious if the claimant engages in acts on the land of another that
are sufficient to alert the owner of a claim to his land that may ripen into title under adverse
possession, or, put differently, if the community in the vicinity is or could be apprised of the
claimant’s possession and exclusive use and enjoyment. Beverly Trust Co. v. Dekowski, 216 IlI.

App. 3d 732, 739 (1991). Plaintiff contendsthat, before Burkholder cut down the walnut trees, the
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only thing that he or his predecessors did to put the community on notice was to harvest oak trees
on the property at some unknown point. This contention is incorrect. There was evidence that
Burkholder’ sparents (1) long ago erected afencethat proclaimed theboundary between the property
they claimed and what is now plaintiff’s property; (2) pastured cattle on the property; (3) ran horses
and operated astable on the property; (4) harvested the oak trees; and (5) gavethe Fullerspermission
to race horses on the property and fish from the ledge that projected from the rock wall on the west
bank of the creek. Also, Burkholder maintained the fence and paid the taxes on the disputed
property. The preceding evidence was sufficient to support the trial court’s finding of open and
notorious possession for more than 20 years.

140 Dekowski isinstructive. There, the defendants claimed title by adverse possession to part of
the property that the plaintiff purchased in 1987. The evidence showed that the defendants had
erected afencein 1961 and, sincethen, had continuously used the enclosed areafor their pool. The
appellate court held that the defendants had provided the required notice to the community by
fencing in the property and using it without interruption for more than 20 years. 1d. at 739. The
evidence hereissurely no weaker; the Burkholdersfenced in the disputed property sometime before
1945 and used it openly for a wide variety of purposes. Therefore, the trial court’s finding that
Burkholder proved open and notorious possession is not agai nst the manifest weight of the evidence.
141 We turn to plaintiff’s third contention on appea: that the court erred in finding that
Burkholder’s (and his predecessors') possession of the property had been exclusive. Plaintiff
appearsto rely partly on the presumption that the use of vacant or undeveloped land is permissive

(see Daobrinsky v. Waddell, 233 11l. App. 3d 443, 447 (1992)) and partly on the alleged lack of
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evidence that Burkholder or his parents had used the property to the exclusion of others. We hold
that, insofar as the presumption applied, the evidence was sufficient to overcome it.

142 “Exclusivity” meansthat the claimant’ srights do not depend on the rights of othersand that
the claimant has deprived the rightful owner of all possession. Davidson v. Perry, 386 11l. App. 3d
821, 825 (2008). Here, there was no evidence that the Burkholders' right to use and occupy the
disputed property depended on anyone else’ srights. Also, Fuller testified that, while he lived on
what later became plaintiff’s property, the Burkholders had the exclusive use of the area; Fuller's
family never entered the area or made any use of it without permission from the Burkholders; and
nobody ever questioned that the Burkholders owned the property. Moreover, the evidence alowed
thetrial court tofind that, sincethefirst half of the previouscentury, the Burkhol ders had mai ntained
a boundary fence, obviously a means of denying possession to others. Although the Burkholders
nei ghbors sometimes entered the property with permission, therewas no evidence that anyone other
than the Burkhol ders possessed the property.

143 Plaintiff saysnothing about this evidence, relying on the presumption of permissive use and
noting only that Burkholder “never testified that the use by [his parents] of the disputed area was
exclusive.” (Plaintiff does not note that Fuller did so testify.) However, there was no need for
Burkholder to use the magic word “ exclusive’ (arguably aconclusion of law anyway) aslong asthe
trial court could find facts that sufficed to support afinding of exclusivity. To the extent that the
presumption plaintiff speaks of applied, thetrial court had ample evidence from which to conclude
that Burkholder overcame it.

144 Plaintiff cites and discusses a number of opinions at length. Suffice it to say that these

opinions are distinguishable and that the facts of this particular case support the judgment.

-16-



2012 IL App (2d) 111074-U

145 Thejudgment of the circuit court of Ogle County is affirmed.

146 Affirmed.
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