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ORDER

Held: Thetria court erred in dismissing plaintiff’s complaint alleging aclaim of quantum
meruit as being in violation of public policy; there are materia issues of fact
precluding dismissal on numerous grounds, including public policy. Therefore, we

reversed the judgment of the trial court and remanded for further proceedings.
11  Plaintiff, Mark Klein, brought the current action against defendants, Phillip E. Rubin and
Gary J. Rubin, alleging a single count of quantum meruit. Plaintiff was the chief financial officer
of J. Rubin & Co. and Continental Real Estate Development Inc. (the companies). Defendantswere

the sole shareholders of the companies. Plaintiff alleged that he identified a potential buyer of the

companies and, at the direction of defendants, negotiated the sale of the companies. According to
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plaintiff, he discussed afee for negotiating the sale and was advised by defendant Gary Rubin that
afee arrangement would be worked out later. After the companies were sold, defendants refused
to pay plaintiff an additional fee and plaintiff filed suit. Thereafter, the trial court granted
defendants' motion to dismiss pursuant to section 2-619 of the Code of Civil Procedure (the Code)
(7351LCS5/2-619 (West 2010)), concluding that plaintiff’ scomplaint wasbarred becauseit viol ated
public policy. Plaintiff appeals, contending that thetrial court erred in granting defendants’ motion
to dismiss. For the reasons set forth below, we reverse and remand.

2  The pleadings reflect that J. Rubin & Co. was founded in 1939 and operated as a metal
service center with locations in Illinois, Wisconsin, and Minnesota. Continental Real Estate
Development Inc. was subsequently incorporated and primarily served asahol ding company for real
estate where the companies performed operations. Defendant Phillip E. Rubin was a stockhol der
and president of the companies, and defendant Gary J. Rubin was a stockholder and vice president
of the companies. Plaintiff was hired by J. Rubin in 1997 and was later employed by Continental.
At the time the companies were sold, plaintiff was the chief financial officer of the companies and
a director, but not a shareholder. Plaintiff was paid a salary of $180,000 per year and received
additional compensation through an annual bonus program. Plaintiff also had a termination and
severance agreement specifying that hewasan at-will employee, but if the companiesterminated his
employment, he was entitled to severance compensation of one year’s salary plus any accrued
bonuses.

13 In 2005, defendants began looking for a potential buyer of the companies. To assist them,

defendants retained the services of a financia services firm and, subsequently, a law firm.
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According to plaintiff, defendants did not request that he undertake the services those entities were
retained to perform. No sale resulted from those entities' s efforts.

14 In 2009, plaintiff met with representatives from Metals USA (Metals) and suggested that
Metals might be interested in buying the companies. Plaintiff regularly met with representatives
from Metals as part of his duties as chief financial officer. Metals senior vice president later
contacted plaintiff and asked for information that would enable it to better assesswhether it would
be interested in buying the companies. According to plaintiff, he told defendants that he “ hoped”
there would be something in it for him if Metals purchased the companies, and defendants replied
“the issue would be resolved if a sale took place.” Plaintiff and representatives from Metals
continued to exchange information regarding Metals' potential acquisition of the companies.

15 In May 2010, asthe negotiations for the sale of the companies progressed, Metals proposed
aletter of intent regarding its purchase of the companies. The letter provided that no person had
acted asabroker, finder, or financial advisor to the transaction, and that no person would be entitled
to afee or commission. In his affidavit in opposition to defendants’ motion to dismiss, plaintiff
averred that he explained to defendants that the “no broker’ sfee” provision applied to outside third
parties, but that hewould be expecting afee. Inaffidavitsin support of their motion to dismiss, both
defendants averred that plaintiff never suggested that the provision be removed and that they
believed plaintiff was not seeking a fee resulting from the sale.

16 Plaintiff also suggested to defendants that he should receive a fee of $1 million if the net
price of the sale exceeded acertain price. Pursuant to their affidavits, both defendants averred that
they never agreed to pay plaintiff afeein connection with the Metals transaction, and they believed

the services plaintiff performed in connection with the sale of the companies were part of hisjob
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responsibilities. Asaresult of plaintiff’sfee proposal, Gary Rubin called plaintiff and advised him
that the negotiations with Metals were being called off. Gary Rubin explained to plaintiff that he
was not entitled to a fee because the services he was providing were part of his job, but plaintiff
disagreed. Shortly thereafter, plaintiff called Gary Rubin and asked if the negotiationswith Metals
could proceedif plaintiff removed hisfeefromtheequation. Thenext day, Gary Rubintold plaintiff
to proceed withthenegotiations. Inresponse, plaintiff sent defendantsan email expressing hisdesire
to be compensated for the sale of the companiesto Metals, to which Gary sent an email reply, “we
will work something out and | believe we will all be satisfied.” Metals acquired the companieson
June 28, 2010.

17 On December 27, 2010, plaintiff filed his single-count complaint alleging quantum mer uit.
On February 7, 2011, defendants filed their motion to dismiss the complaint pursuant to section 2-
619(a)(9) of the Code (735 ILCS 5/2-619(a)(9) (West 2010)). Defendants' motion raised three
affirmative defenses. First, defendants claimed that plaintiff was paid for his services as part of his
compensation aschief financial officer. Second, defendants argued that plaintiff’ sfiduciary duty to
the companies as an officer obligated him to bring the possibility of a sale or merger with Metalsto
defendants attention. Third, defendants argued that the doctrine of “unclean hands’ barred
plaintiff’s claim for quantum meruit relief.

18 OnMay 2, 2011, thetrial court granted defendants’ motion. Initswritten memorandum and
opinion order, the trial court noted that plaintiff first suggested to Metals the possibility of
purchasing the companiesin 2009, but emphasized that plaintiff’ sinitial contactswith Metalscame
during the course of his employment with the companies. As such, the trial court concluded that

plaintiff, as chief financia officer, was under a fiduciary duty to bring the possibility of Metals
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purchasing the companiesto defendants’ attention. Therefore, thetrial court concluded that plaintiff
could not earn afinder’ s feefor identifying Metals as potential buyer of the companies. However,
the trial court concluded that “ The question becomes whether [p]laintiff’s additional efforts in
negotiating afinal dea with [Metals] can be the subject of a guantum meruit claim.”
19 In considering whether plaintiff could sustain a quantum meruit claim, the trial court first
noted that plaintiff had avalid and enforceabl e employment contract with the companies, which was
in effect throughout the time he performed the services he claimed entitled him to additional
compensation. Thetrial court stated that “[i]t isundisputed that there [was] no written employment
contract which explicitly statesthat [p]laintiff’ sdutiesinclude effortsto solicit corporate buyers, or
conversely[,] that his duties [did] not include such matters.” Thetrial court further stated that the
parties disagreed on whether plaintiff’s services relating to the sale of the companies were part his
job responsibilities and concluded:
“Plaintiff’s invocation of quantum meruit in this setting effectively suggests that it is the
[trial court’s] role to resolve that dispute. Thiswould, in the [trial court’s] view, open the
[c]ourthouse doors to similar claims from any employee who feels that he or she has
provided benefits to an employer beyond his normal job duties. The sentiment that one has
gone above and beyond job requirements simply cannot be arare or unusual experience, and
it would be a drastic proposal to suggest that the remedy for such occasionsis aclaim for
guantum meruit in the [trial court].”
Thetrial court continued:
“[T]o put it more bluntly, [p]laintiff wasin an employer-employeerelationship. If hefelt he

was being asked to perform tasks beyond his duties, hischoiceswereto: (1) reach agreement
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with his employer on an enforceable amendment to his contract to be paid greater

compensation; or (2) leavethejob if he did not feel his existing salary was commensurate

with what his employer was asking of him.”
Plaintiff timely appealed.
110 The only issue in this appea is whether the trial court erred in dismissing plaintiff’s
complaint pursuant to section 2-619 of the Code. Plaintiff contends that the trial court erred in
concluding that aquantummer uit theory of relief wasnot available becauseit violated public policy.
Defendants counter that the trial court correctly held that quantum meruit relief should not be
recognized in the present circumstances. Specifically, defendants maintain that plaintiff’s actions
in pursuing Metal s as a purchaser of the companieswas part of hisresponsibilities as chief financial
officer, and because plaintiff had a defined bonus and severance agreement, he should not be
permitted to seek additional compensation. Defendants also claim that because plaintiff had a
fiduciary duty to the companies, hewas not required to be compensated for disclosing to defendants
Metals interest in purchasing the companies. Finaly, defendants argue that the parties’ “informal
agreement of good will and hope” does not create a genuine issue of fact regarding the scope of
plaintiff’s employment arrangement.
11 A motionfor involuntary dismissal under section 2-619 of the Code admitsall well-pleaded
facts and reasonable inferences therefrom. Feltmeier v. Feltmeier, 207 1ll. 2d 263, 277 (2003).
Section 2-619(a)(9) of the Code permitsadefendant to movefor theinvoluntary dismissal of aclaim
on the basis that the claim “is barred by other affirmative matter avoiding the legal effect of or
defeating theclaim.” 7351LCS5/2-619(a)(9) (West 2010). Theterm“affirmative matter” hasbeen

defined as“ ‘atype of defense that either negates an alleged cause of action completely or refutes



2012 IL App (2d) 110553-U

crucial conclusionsof law or conclusions of material fact unsupported by allegations of specificfact
contained in or inferred from the complaint.” ” Tkacz v. Weiner, 368 Ill. App. 3d 610, 612 (2006)
(quoting Consumer Electric Corp. v. Cobelcomex, Inc., 149 Ill. App. 3d 699, 703 (1986)). The
motion should be granted only if the plaintiff can prove no set of facts that would support a cause
of action. Id. When ruling on a section 2-619 motion to dismiss, atrial court must interpret all
pleadings and supporting documents in the light most favorable to the nonmoving party. Porter v.
Decatur Memorial Hospital, 227 111. 2d 343, 352 (2008). Thiscourt reviewsdenovo asection 2-619
order of dismissal. Id.

112 “Quantum meruit means, literally, ‘as much as he deserves.” ” First National Bank v.
Malpractice Research, Inc., 179 Ill. 2d 353, 365 (1997) (quoting Romanek-Golub & Co. v. Anvan
Hotel Corp., 168 Ill. App. 3d 1031, 1041 (1998)). Quantum meruit is an equitable theory under
which a party can obtain restitution for the unjust enrichment of another, permitting a plaintiff to
recover the value of the work performed even if the plaintiff cannot recover under a contract.
Patrick Engineering, Inc. v. City of Naperville, 2011 IL App (2d) 100695, 1 47. More precisely,
guantum meruit is an expression that describes a contract implied in law that arises from facts and
circumstancesindependent of an agreement between the parties, and therefore, the parties’ intentions
aredisregarded. Barry Mogul & Associatesv. Terrestris Development Co., 267 11l. App. 3d 742, 750
(1994). To state a cause of action for quantum meruit, a plaintiff must allege facts showing the
performance by the party, the conferral of a benefit on the defendant, and the unjustness of the
defendant’ s retention of that benefit in the absence of compensation. Roti v. Roti, 364 I1l. App. 3d
191, 201 (2006). A party cannot, however, recover in quantum meruit where a valid contract

governs the parties’ relationship; in that situation, any remedy must be pursuant to the contract.
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Patrick Engineering, 2011 IL App. (2d) 100695, 146. Assuch, “quantum meruit is based on the
implied promise of arecipient of servicesto pay for those services which are of valueto him.” In
re Estate of Callahan, 144 111. 2d 32, 40 (1991). In other words, quantummeruit relief “isavailable
when one party has benefitted from the services of another under circumstances which, according
to the dictates of equity and good conscience, he ought not to retain such benefit.” Barry Mogul &
Associates, 267 1. App. 3d at 750.

113 Initidly, we note that the parties dispute in their briefs whether plaintiff isentitled to ajury
trial. Although guantum meruit is an equitable remedy, plaintiff is seeking money damages.
Nonetheless, that isnot an issue before us on appeal, and therefore, we will not addressthat dispute.
114 Turning to the merits, we conclude that the trial court erred when it granted defendants

section 2-619 dismissal motion. While we are cognizant of thetrial court’s concern over judicial

economy, denying plaintiff the opportunity to bring aquantummer uit claim based on the all egations
here, which we must presume to be true for the purposes of this appea (see Porter, 227 1ll. 2d at
352), would be contrary to the equitable nature of the doctrine. Quantum meruit relief is founded
on theimplied promise of arecipient who received services of value to pay for those services, and
relief isavailable when the equities demand in light of the specific circumstances. Barry Mogul &
Associates, 267 Ill. App. 3d 749-50. Aswe will discussin greater detail below, plaintiff’sclaimis
premised on the unique circumstances under which the companieswere sold, including defendants’

prior use of outside firmsto assi st with the saleand the conversationsregarding plaintiff’ sfee, which
included Gary’ semail comment, “wewill work something out and | believewewill all be satisfied.”
This is the type of aleged wrong that the equitable doctrine of quantum meruit was intended to

remedy.
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115 Indismissing plaintiff’s complaint, thetrial court relied on Millar v. The Lakin Law Firm,
P.C.,2010U.S. Dist. LEX1S60057 (S.D. Ill. Mar. 30, 2010). In Millar, the plaintiff wasan attorney
who began working for the defendants, alaw firm and the managing partner of that firm, in May
2000. Id. at *2. The partiesdisputed whether the plaintiff had avalid employment contract with the
defendant law firm. The plaintiff received six annual salary increases and bonuses during histenure
withthefirm. Id. at*5. InMay 2006, thefirm'’ ssupervising attorney for the class action department
left the firm and the plaintiff maintained that he became the de facto supervisor of that department.
Specificaly, the plaintiff maintained that hetook on theimportant role“firing up” classaction cases
and was the “ go-to-guy or would advise many attorneys of how to do thingsin certain cases.” Id.
at *7-*8. The position was not formally recognized by the defendants. In addition, the plaintiff
performed very few, if any, administrative actionsfor the firm’s class action department. 1d. at *8.
In December 2009, the plaintiff’s employment with the defendant law firm ended. 1d. at * 10.
116 Thereafter, theplaintiff filed alawsuit alleging various causes of action, including breach of
contract and quantum meruit. With respect to the quantum meruit claim, the district court granted
summary judgment in the defendants’ favor. Thedistrict court noted that the plaintiff did not allege
that he went unpaid during his tenure at the law firm. Instead, he argued that he was not paid the
reasonable value of his servicesin light of hisrole asthe law firm’s de facto supervisor of the class
action department from 2007 through 2008, and that a bonus percentage several points higher than
the 1-1.5% rate he was paid was a more accurate value for hisservices. 1d. at *29-*30. In granting
summary judgment, the district court stated:

“The Court hasanumber of problemswith thisstance. *** [T]he vast mgority of quantum

meruit doctrine is concerned with cases in which the defendant provided no compensation
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to an empty-pocketed plaintiff. Theinstant case obviously does not comport with this body
of precedent, as [the plaintiff] was paid both a handsome base salary and a bonus
compensation through December 2008. *** If the Court were to buy into [the plaintiff’g]
guantum mer uit theory, any employee could hypothetically work for specific compensation
and later claim that he should have been paid more post-termination.” Id. at * 30.
The district court further noted that nothing suggested that the plaintiff’ s bonus compensation was
unreasonable or made in bad faith. 1d. The plaintiff accepted the bonuses in the specified range
through his employment with the defendant law firm, and he “fully understood” that the defendants
did not wish to deviate from that range. Id. at *30-*31. The district court concluded that it would
“not alow [the plaintiff] to now act as a Monday morning quarterback on the issue,” and that
bonuses are at the discretion of the employer. Id. at *31.
117 Although we share the concerns expressed by the court in Millar, there are significant
distinctions between the claim for quantum meruit relief in that case and the instant case. The
plaintiff in Millar did not allege that he operated under an implied promise with the defendants that
he would receive additional compensation for being the “de facto” head of the firm’s class action
department. The court specifically noted that there was nothing to suggest that the defendants paid
the plaintiff hisbonusin bad faith. 1d. Instead, the plaintiff’s quantum meruit claim was premised
solely on hisbelief that he was not paid the reasonable value of his servicesto the defendants during
the course of his employment. We agree with the court in Millar that a claim for quantum meruit
relief should not be available when the theory of relief rests entirely on an employee’ s claim that he

was not adequately compensated.

-10-
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118 Plaintiff’s allegations in this case, however, present different circumstances. Plaintiff’s
theory for quantum meruit relief is not based solely on his belief that defendants did not adequately
compensate him for his work as chief financial officer of the companies. Attached to plaintiff’s
affidavit in opposition to defendants’ motion to dismiss were a series of email exchanges between
the parties, including an email plaintiff sent to defendants suggesting a broker fee in the range of
$600,000to $1 million based onthefina saleprice. Defendantsresponded to plaintiff by telling him
to cease the negotiations, and defendant Gary Rubin later told plaintiff that defendants were upset
by plaintiff’srequest. After more discussions, plaintiff sent Gary Rubin an email with the adjusted
projected numberswithout hisfee, to which Gary Rubin replied “[continue] as planned please’ and
that “[w]e will work something out and | believe we will al be satisfied.” Therefore, unlike the
plaintiff in Millar, plaintiff’s claim to quantum meruit relief is that the circumstances under which
he brokered and finalized the sal e of the companies, including hisdiscussionswith defendants about
hisfeeand defendant Gary Rubin’ s statement that “wewill work something out,” created animplied
promise that he would receive afeefor hisefforts. Asaresult, plaintiff’stheory isthat the equities
and good conscience dictate that defendants should not be able to retain the benefit of plaintiff’s
labor in bringing the sale of the companiesto fruition without compensation. Given the significant
distinction, we find Millar inapposite.

119 Inreaching our determination, we take caution to emphasize that the alleged circumstances
inthiscasedo not present asituation where adisgruntled employeeis seeking quantummeruit relief
on the sole premise that he did not receive the reasonable value for his services to an employer.
Rather, plaintiff hereisalleging he provided a specific serviceto hisemployer that went beyond his

normal and expected job responsibilitiesand, based on the representations made by defendants, there

-11-



2012 IL App (2d) 110553-U

was animplied promisethat he would be compensated for those services. In other words, unlikethe
plaintiff in Millar, plaintiff here is not merely acting as a“Monday morning quarterback.” Seeid.
at *31. Therefore, in regjecting defendants’ first affirmative defense, i.e., that plaintiff is seeking
additional compensation for performing his job duties, we are confident that our ruling does not
undermine principles of judicial economy.

120 Wenow turnto defendants' remaining affirmative defenses. Defendantsarguethat because
plaintiff was chief financial officer of the companies, he had a fiduciary to disclose Metals as a
potential buyer the companies. Specifically, defendantsarguethat “[b]ecause [plaintiff’ 5] fiduciary
dutiesrequired him to disclose the [Metals| opportunity to the [c]ompanies, thefact that hefulfilled
his duties by making the disclosure cannot, in itself, create any obligation to pay him for that
disclosure.”

121 Defendants argument is unavailing. As discussed above, plaintiff’s theory for quantum
meruit relief is not merely based on him disclosing to defendants that Metals was interested in
purchasing the companies. Whilethat is one aspect of histheory, plaintiff’s claim also rests on the
efforts he put into bringing the sale to fruition and defendants’ representations to him regarding a
fee. Moreover, even if plaintiff breached afiduciary duty by not disclosing Metals as a potential
purchaser of the companies, prior Illinois reviewing courts have held that a plaintiff’s breach of a
fiduciary duty doesnot preclude recovery under quantummer uit. See Romanek-Golub, 168 111. App.
3d at 1044 (“[I]tisnot at all apparent that the defense of breach of fiduciary *** would have barred
plaintiffs' recovery under quantum meruit.”).

122 Similarly, we reject defendants argument that plaintiff is barred from seeking quantum

meruit relief pursuant to the “unclean hands” doctrine. Defendants argue that plaintiff’ s statement

-12-
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to Gary Rubin that the provisionin Metals’ letter of intent stating “no broker’ sor consulting feewill
be owed or due” only applied to third parties demonstrates that plaintiff was aware that he was
working as an employee when brokering the sale and not asathird party. In short, defendants argue
“[plaintiff] cannot claim that he was acting outside the scope of his employment—in essence as a
third party—while he was negotiating the Metals transaction *** and also clam that his
representation that he was not athird party was true when made.”

123 Wedisagree. Werecognizethat itisafundamental rulethat aperson seeking equitable relief
cannot take advantage of hisor her ownwrong, or stated differently, “ hewho comesinto equity must
comewith clean *hands.’ ” Ellisv. Photo America Corp., 113 I1l. App. 3d 493, 498 (1983). Inthis
case, however, whether plaintiff’s statement to defendant Gary Rubin demonstrates that plaintiff
misled defendants because he knew the services he rendered were part of his employment, or
whether plaintiff reasonably thought the services he provided were beyond the scope of his
employment is not appropriately decided on a section 2-619 motion to dismiss. Seeid. at 498-99
(holding that the trial court properly rejected an “unclean hands’ defense pursuant to the evidence
produced at trial). In addition, we emphasize that the “unclean hands’ doctrine is not favored by
[llinois courts and should not prevent a court from doing justice. Id. at 498.

124  Fortheforegoingreasons, wereversethejudgment of thecircuit court of Winnebago County
and remand for further proceedings consistent with this order.

125 Reverse and remanded.
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