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ORDER

Held: Thetria court properly barred the opinion of plaintiff’s expert and properly granted
summary judgment in favor of defendants.

M1 Plaintiffs, SaraWilhelm, by her mother and next friend, Joan Wilhelm, and Joan and Baron
Wilhelm, appeal thetrial court’ sorder barring certain testimony of their expert witnessand granting

summary judgment in favor of defendants, Richard Ferolo and Padmini Thakkar. We affirm.
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12 |. BACKGROUND

13  SaraWilhelm was born on January 28, 1993. On June 14, 1994, she was diagnosed with
retinoblastoma, a cancerous tumor, in her right eye. On June 20, she underwent enucleation, or
removal, of her right eye, followed by an intense, year-long course of chemotherapy and radiation.
The radiation treatments were alleged to have caused, in part, facial disfigurement on Sara' s right
side and affected the function of her pituitary gland, requiring further surgeries and medical
treatment later in her life. Plaintiffs filed a medical negligence complaint against defendants on
March 19, 2003, aleging that the chemotherapy and radiation treatments would not have been
necessary had Sara s pediatricians diagnosed the retinoblastoma earlier.

14  Specificaly, plaintiffs’ complaint alleged that between January 28 and December 31, 1993,
Dr. Ferolo treated Sara. During that time, Joan expressed concern regarding Sara’s right eye. In
count |, plaintiffsalleged that Dr. Ferolo was negligent during Sara’ s April, June, July, and October
1993 visitsin that he: failed to perform an appropriate eye exam, including ared reflex exam; failed
to recognize the signs or diagnose the retinoblastoma or other eye defect; failed to provide proper
opthalmological treatment, including referring Sarato an ophthalmol ogist; failed to refer Sarato an
ophthalmologist in atimely manner when he knew or should have known of the existence of the
tumor or other eye disease; and failed to prevent the retinoblastoma from progressing to a Stage V
tumor, which necessitated total enucleation of the right eye on June 20, 1994, and an intense year-
long regimen of chemotherapy and radiationtherapy. Count 111 alleged that Dr. Thakkar treated Sara
between February 1 and May 19, 1994. It aleged that Dr. Thakkar was negligent during Sara’'s
February and May 1994 visits in the same manners aleged against Dr. Ferolo. Counts |l and IV

were claims based on the Family Expense Act (750 ILCS 65/15 (West 2002)).
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15 Inealy May 2010, after years of proceedings and discovery, defendants filed motionsin
limine to bar the testimony of plaintiff’s expert pathologist, Dr. Elise Torczynski, pursuant to Frye
v. United Sates, 293 F. 1013 (D.C. Cir. 1923). Themotions stated that plaintiffsallegedin part that
theright side of Sara' s face appeared different from the left side and that the difference was due to
theradiation treatments shereceived following the enucl eation of her right eye. Although defendants
dispute whether Sara would have required radiation in any event, there was testimony that she
required the radiation treatment because the tumor had crossed a structure in the eye known as the
lamina cribrosa and had entered the optic nerve. Additionally, there was testimony that one
symptom of retinoblastoma was the absence of ared reflex and the presence of awhite reflex. A
healthy retinashows asred to aphysician shining alight into apatient’ seye. A diseased retinawill
show aswhite. Plaintiffsdisclosed some photographsof Sara, takenin November 1993, that showed
awhite spot on Sara’ sright eye. According to the motions, Dr. Torczynski testified in adiscovery
deposition, that the white spot in the photograph was a white reflex, indicating the presence of a
retinoblastoma. She further testified that based on the photograph, together with the fact that afew
tumor cellswerefound acrossthelaminacribrosaand in the optic nerve on June 20, 1994, the tumor
in Sara’ s eye crossed the lamina cribrosa 8 to 10 weeks before its diagnosis on June 20, 1994.

16  Defendants argued that all other experts and occurrence witnesses had testified that no
physician could determine the rate of growth of aretinoblastomafrom such aphotograph. No other
testimony suggested how fast Sara’s tumor grew, where it first originated, or when it crossed the
laminacribrosa. They argued that the methods Dr. Torczynski used to reach her conclusions were
not generally accepted in the scientific community and did not meet the Frye test. Defendants

attached portions of the various depositions of the medical witnesses.
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17 Dr. Elise Torczynski, apathologist, testified that in her opinion, the tumor cells crossed into
thelaminacribrosaapproximately 8to 10 weeks prior to the date of diagnosison June 20, 1994. She
based this opinion on the fact that the tumor was not an aggressively-growing tumor. That opinion

was based on the fact that the November 1993 photograph showed that Sara had something

obstructing the red reflex in her right eye. Usually something moderately large had to be present to

obstruct the red reflex. The tumor must have been present for awhile prior to the November 1993
photograph for it to have grown to a size large enough to obstruct Sara’'s red reflex at the time of

photograph. According to Dr. Torczynski, tumors extend into the lamina cribrosa and into the
choroid during the latter stages of development. Thus, in her opinion, the cells crossed into the
lamina cribrosa about 8 to 10 weeks prior to diagnosis.

18 Dr. Richard Albrecht testified that when he saw Sara, hediagnosed her with adetached retina
most likely secondary to some other cause. He could not say with any medical certainty when Sara’'s
tumor first appeared. He could not say with any medical certainty when her retina detached. The
growth rate of atumor in the eye was variable. He also testified that one could have strabismus, or

cross-eye, without having amass. He could not say with any reasonabl e degree of medical certainty
whether a mass or the detached retina was observable or diagnosable in January 1994.

19 Dr. Robert Allar, aretinovitreous speciaist, testified that he saw Saraon June 17, 1994, and
recommended additional testing to determine the possible presence of other conditions, including
the possibility of retinoblastoma. He had no opinion as to when the retinoblastoma had invaded
Sara's optic nerve. He was not aware of any physician diagnosing the presence or absence of

retinoblastoma by the use of a photograph.
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110 Dr. David Mittelman, a pediatric ophthalmologist, testified that he saw Sara on June 18,
1994. Dr. Mittleman testified that the growth rate of aretinoblastomawas not uniform, and that he
could not determine the age of such atumor. In Sara's case, he stated that he only knew that her
mother noticed an abnormality two months earlier. He presumed that the abnormality was
compatible with aretinoblastoma and presumably could have been diagnosed at that time. Prior to
that time, Dr. Mittelman testified that there would be no reason for an ophthalmologist to examine
aperson unless there was afamily history and it was being done as a screening. He acknowledged
that family practitioners and internists do general eye examinations on newborns, including red
reflex tests. When a tumor reaches a certain size or position, ared reflex test would allow for a
diagnosis of aretinoblastoma. However, there could be aretinoblastoma present and a normal red
reflex test depending on the location of the tumor. Dr. Mittelman did not know where Sara’ stumor
first started growing and did not believe anyone could determine that. He knew that the tumor did
not start in the optic nerve because there were no cells of that naturein the optic nerve, but he could
not determine when the optic nerve became involved.

111 Dr. Lise Anne Guay Bhatia, a pediatric ophthalmologist, testified that historically it was
believed that the optic nerveinvasion occurred in the later stages of retinoblastoma. She could not
determine when Sara’ soptic nervebecameinvolved. To diagnose aretinoblastoma, adoctor would
haveto examine apatient. A doctor could not diagnose the presence of atumor from a photograph
nor could he determinetherate of growth of atumor by examiningit. No one could determinewhen
Sara stumor first appeared. Shealsotestified that she could not with areasonable degree of medical

certainty determine when Sara’ s tumor crossed the lamina cribrosa or the choroid.
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112 Dr. Robert Weiss, an ophthalmic oncologist, testified that Sara’ s tumor was staged at a 5-B
on the Reese-Ellsworth system, whichisastaging system that invol ved the likelihood and prognosis
for survival of theeye and vision. A 5-B tumor is the most advanced form of the tumor involving
theretinaor atumor that had multiple seeds or had seedsin the vitreous (the jelly in the back of the
eye). According to Dr. Weiss, vitreous seeding did not “tell you athing about how aggressiveitis.”
Also, a tumor may change from non-aggressive to aggressive. However, there was no way to
backtrack to determine the course atumor hastaken. Based upon the exams and studies performed
on Sara, Dr. Weiss could not determine where in the eye her tumor began. However, he knew the
tumor did not originatein the optic nerve or in thelaminacribrosabecause retinobl astomas originate
in the retina. He could not determine when the optic nerve became involved. It could have been
affected at the very beginning of the tumor’ s development, or at the end.

113 Dr. Weiss was unaware of anyone diagnosing retinoblastoma by use of photographs. A
photograph depicting ared reflex is dependent upon theangleof thelight used. Dr. Weissexplained
that if the light was not exactly shining toward the back of the eye, one may not be ableto get ared
reflex where one exists, and viceversa. Dr. Weiss could not state when Sara’ stumor first appeared.
He saw children born with metastatic disease. He also saw children who photographed with awhite
reflex in oneeye and ared reflex in another eye where upon examination, no retinobl astomaexisted.
Hetestified that thelocation of aretinoblastoma peripherally may not show an abnormal red reflex.
Dr. Weiss could not determine whether Sara’ stumor began in aperipheral or central location. If he
saw a photograph of an infant showing red reflexes in both eyes, he did not consider that proof that
aretinoblastomadid not exist. If Dr. Weiss saw a photograph of an infant with awhite reflex, he

would not consider it diagnostic but would consider it suggestive of atumor.
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114 Dr. Nancy Neidlinger-Low testified that tumorsgrow at variousratesfrom patient to patient.
There was no way to determine how fast atumor had been growing with any certainty. She had no
way to know when the tumor first appeared, whereit first appeared in the retina, or when the tumor
crossed the lamina cribrosa.

115 Dr. CynthiaHerzog, apediatric hematol ogy-oncology specialist, testified that it was possible
for anormal eye to appear to have awhite reflex in a photograph.

116 Dr. A. Linn Murphree, an ophthalmic oncologist, testified in his deposition that he did not
have an opinion as to the size of Sara s tumor in November 1993, the date of the photograph. He
testified that no one could determine that because there was no way to perform anatural history on
thetumor. He agreed that it waslikely that the tumor grew between November 1993 and June 1994
because most tumorswill get larger with time. Therate at which tumors change varies. They may
grow rapidly or slowly. Dr. Murphree testified that in order to demonstrate |eukocoria (the white
reflex), the tumor would have to have been three millimeters. Hetestified that it wasimpossible to
determine when the tumor first appeared or when it first crossed the lamina cribrosaor the choroid.
He believed Dr. Torczynski had no basisfor her opinion that the tumor crossed the laminacribrosa
8 to 10 weeks prior to diagnosis.

117 Dr. David Bardenstein, an ophthalmology oncologist, disagreed with Dr. Torczynski’s
opinion that one could determine the age of the tumor at the time of diagnosis or determine when
the cells crossed the lamina cribrosa

118 A Frye hearing on the motions was held on October 1, 2010. Dr. Torczynski testified
regarding how she arrived at her opinions. Dr. Torczynski testified that Sara’'s retinoblastoma

extended into the optic nerve one millimeter beyond the laminacribrosa. A small number of cancer
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cellswere aso found in the choroid, just beyond the Bruch’s membrane. Dr. Torczynski identified
the November 1993 photograph of Sara and opined that the white reflex in Sara’s right eye
represented leukocoria, acondition caused by something obstructing the passage of light in the eye.
There were many conditions or diseases that could cause the condition. Based on the subsequent
enucleation of Sara’ sright eye and diagnosis of retinoblastoma, Dr. Torczynski testified that in her
opinion the leukochoria in the November 1993 photograph was caused by the presence of the
retinoblastoma. Based on Dr. Murphree’'s opinion that a tumor would have to be about three
millimeters to obstruct light entering the eye, Dr. Torczynski opined that Sara’ s tumor was at |east
that large or larger in November 1993. Dr. Torczynski opined the tumor was indolent, or non-
aggressive, based on its size at its removal and the estimated three millimeter size in November
1993.

119 On cross-examination, Dr. Torczynski agreed that she could not time the crossing of the
tumor into the lamina cribrosawithout the November 1993 photograph. She acknowledged she had
never used a photograph before in timing a tumor’s growth into the lamina cribrosa. She aso
acknowledged that no medical literature or studies existed to support such a method of
determination. She acknowledged that as a pathologist, her function was to look at slides to
determine what the condition was asit existed at that point in time. She admitted that she could not
determinefrom the 1993 photograph the exact dimension of anything that may haveexistedin Sara’' s
eye at that time. She also was unable to determine the location of anything that may have existed
in Sara’ seye from the photograph. Dr. Torczynski also could not determine whether the tumor was

early in its development or late in the stages of development from the photograph. From the
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pathology report, Dr. Torczynski knew the tumor started in the macula region of the eye, whichis
the region in the back of the eye.

120 Dr. Murphree testified at the hearing that he directed the retinoblastoma center at the
Children’s Hospital in Los Angeles. In his position, his clinic saw about 50 to 60 out of the about
500 new cases of retinoblastoma each year. Dr. Murphree testified that there was no way to know
how aggressive or in what manner aretinoblastoma tumor would grow because there was so much
variation from tumor to tumor. Herejected anyone’ sability to look at aphotograph showing awhite
reflex to determine the size of atumor. He stated atumor as small as two to three millimeters may
completely fill the pupil. Accordingto Dr. Murphree, thered reflex test wasascreening test for any
problems and was not ever clinically used to tell anyone anything about atumor. He testified that
he was unable to use a photograph to determine the growth pattern of a tumor. Dr. Murphree
testified that one could not predict atumor’s growth pattern from looking at it nor could one do so
in retrospect. Heregected Dr. Torczynski’s ability to estimate when the tumor crossed the lamina
cribrosa because such atiming is not possible given al the variable growth rates and directions of
growth in every tumor.

21 On cross-examination, Dr. Murphree agreed that the November 1993 photograph likely
showed leukocoriain Sara, indicating the likely presence of atumor, based on the fact such atumor
was removed in June 1994. However, he explained that the photograph did not tell him the size or
growth rate of the tumor. Dr. Murphree explained the tumor could have been the same size in
November 1993 asit was at the time of the removal. He could not, and believed no one could, say
how much a cancerous tumor grew or when it grew. Dr. Murphree agreed that when speaking of

general populations, the optic nervewas affected in thelater stages of aretinoblastoma. Heclarified
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that one could not estimate when the tumor entered the later stage or when the optic nerve became
affected.

22 On October 22, 2010, the trial court issued a written memorandum granting defendants

motions to bar the testimony of Dr. Torczynski that the tumor invaded the lamina cribrosa 8 to 10
weeks prior to diagnosis. Thetrial court agreed that Dr. Torczynski did not have two points of data
to determine the tumor’ s rate of growth with any certainty that its crossing of the lamina cribrosa
could be narrowed to a specified time period. The trial court noted that Dr. Torczynski herself
admitted that no other physician has been ableto extrapolate backwards from the known size of the
tumor at the time of diagnosis. The court stated it could bar this portion of Dr. Torczynski’s
testimony under Frye as in Agnew v. Shaw, 355 Ill. App. 3d 981 (2005), or for failing to meet
foundational requirements as in Noakes v. National R.R. Passenger Corp., 363 Ill. App. 3d 851
(2006). The court chose to bar the testimony under Noakes analysis pertaining to foundational
reguirements but acknowledged the result would be the same under Frye.

123 Following this evidentiary ruling, defendants filed motions for summary judgment.
Defendants argued that without Dr. Torczynski’ s testimony that the tumor crossed into the lamina
cribrosa8to 10 weeksprior to diagnosis, plaintiffscould not provetheir claimthat an earlier referral

to a speciaist by defendants would have prevented the subsequent chemotherapy and radiation
treatment that plaintiffs’ alleged caused Sara sfacia disfigurement and growth problems.

124 Thefollowing deposition testimony was attached to defendants' motions. Dr. Albrecht, an
ophthalmologist, testified that he examined Sara on June 14, 1994, and determined that she had a
detached reting, likely due to a secondary cause. Heimmediately referred her to aretina specialist.

He could not determine when Sara's retina became detached or when it could have first been

-10-
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diagnosed because the growth rate of atumor was not ascertainable. While Sara’ s mother reported
that Sarahad a strabismus, or cross-eye, appearance sincebirth, Dr. Albrecht confirmed that one can
have a strabismuswithout presence of atumor. Sara’ solder sister had also had a strabismus but did
not have atumor.

125 Upon referral, Sara saw Dr. Allar, who testified that he saw Sara on June 17, 1994. He
testified that he had the patient history from Sara’ smother, who reported that Sara’ sright eyeturned
in and that she was concerned about the vision in her right eye. Sara s mother also noticed color
changesin the right eye and that the right eye appeared larger than the left. Dr. Allar examined the
eye and observed what appeared to be amassin the lower part of the eye globe. Dr. Allar advised
Sara's mother additional testing was needed and that retinoblastoma and other conditions were
possible. Dr. Allar did not have an opinion as to when Sara’'s condition could have first been
observed and had no opinion as to the growth rate of her tumor. He had never heard of aphysician
using a photograph to diagnose the presence of a retinoblastoma.

126 Dr. Mittelman saw Saraon June 18, 1994, after her mother reported having been to two other
ophthalmologistswho stated Sara had a detached retina. Sara’ s mother reported a strabismusin the
right eye for most of Sara slife and that her older sister had that condition before. Dr. Mittelman’s
report also indicated that Sara’s mother reported an abnormal pupillary reflex approximately two
months prior, which would have been the end of April or beginning of May 1994. After examining
Sara s eyes, Dr. Mittelman observed that her right retinawas detached and there appeared to be an
ocular mass behind theretina. He believed that it was most likely a retinoblastoma based upon its
appearance. It was not acommon condition; Dr. Mittelman saw about one new case per year in his

pediatric practice. He explained that there were two types of retinoblastoma conditions. hereditary

-11-
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or sporadic. Hereditary retinoblastomawastypically diagnosed in thefirst year of achild’ slifeand
usually affected both eyes. Sporadic retinoblastoma usually affects one eye and was usually
diagnosed in the second year of achild’slife. Unlikein hereditary cases, where the child was born
with mutated cells, sporadic patients experience cell mutation in the eye sometime after birth. Dr.
Mittelman had no idea when Sara’s cell first mutated. In his opinion, Sara’s tumor was probably
first diagnosable when her mother first noticed the inward reflex in the eye, which was two months
earlier. It also could have been diagnosed earlier had she had been seen for some other reason,
“purely by serendipity.” The only children screened at an earlier stage are those hereditary cases
where parents know of afamily history or predisposition for the condition. Otherwise, therewasno
reason for children to be seen by a speciaist to check for the condition unless the child had
symptoms.

127 Dr. Mittelman explained that treatment for retinoblastoma typically involved enucleation.
If there was evidence of metastasis, then chemotherapy or radiation would also be required. Sara
required such treatment because there was evidence the tumor had involved the optic nerve and the
choroid of the eye. However, he could not say when those areas of the eye became involved.

128 Dr.Bhatiatestified that regarding Sara scase, Dr. Bhatiadid not know if Sarahad hereditary
or sporadic retinoblastoma and no determination had been made on the cellular level asfar as she
knew. She saw Sara upon the referral of Dr. Mittelman. Dr. Bhatia stated that she could not
diagnose aretinoblastomafrom aphotograph. According to her notes, Sara’ smother reported cross-
eye of the right eye since birth and leukocoriafor the two months prior to Dr. Bhatia seeing Saraon
June 20, 1994. After seeing Sara, Dr. Bhatiacalled Dr. Thakkar to obtain the appropriate insurance

referrals for additional tests and to request that her siblings be seen in case Sara had the hereditary

-12-
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form of the disease. Dr. Bhatia suspected retinoblastoma and arranged for the additional tests and
subsequent surgery. Dr. Bhatia could not speak to whether a tumor could change from being
aggressive to nonaggressive. Because Sara’stumor was quite large, Dr. Bhatia assumed it was not
growing for one week. But beyond that, she could not say for certain how long the tumor was
growing. Dr. Bhatia assumed it had been growing for months but could not estimate how many
months. She also could not determine where in the eye Sara’ s tumor cellsfirst began to grow. She
knew that Sara s tumor had crossed the lamina cribrosa and had entered into the optic nerve. Dr.
Bhatiatestified that historically, the optic nervewasinvaded in thelater stages of the disease but she
could not state when Sara’s optic nerve became involved.

129 Inheropinion, Dr. Bhatiabelieved that Saracould have been diagnosed earlier than June 20,
1994, if she had been examined by a specialist earlier based upon the size of the tumor and her
assumption that the tumor had been growing for months. She could not provide an exact date or
timeframe asto when an earlier diagnosis could have been made or when an earlier diagnosis could
have prevented the chemotherapy or radiation treatment. Dr. Bhatia also specifically recalled that
Sard s eye tumor was large and that her right eye appeared noticeably larger than her left. She
recalled that Sara’ s mother mentioned that she had inquired about the eye on anumber of occasions.
But, Dr. Bhatiaadmitted that she did not know exactly when the tumor crossed the laminacribrosa
or hit the choroid, requiring the radiation and chemotherapy.

130 Dr. Weisstestified that he could not know for surewhether Sarahad ahereditary or sporadic
retinoblastoma. The tumor was extremely large and appeared to be one enormous tumor but in
reaity, thetumor had seeded into amultifocal tumor. Dr. Weiss explained that an aggressive tumor

will tend to calcify because they are growing faster than the blood can supply it and the tissues die.

13-
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Sara's pathology report showed that her tumor was a multifocal, moderately differentiated
retinoblastoma with extensive necrosis and vitreous seeding into the subretinal pigment epithelial
space, the choroid, and beyond the laminacribrosa. Dr. Weiss explained multifocal meant that the
tumor was growing and it had seeded in multiple spots. He could not determine which was the
primary site. Moderately differentiated indicated that the tumor might not be very aggressive
because something that i swell-differentiated was cl oser to normal tissue and somethingthatiswildly
differentiated indicated more rapid and aggressive growth. The extensive necrosis meant that the
tumor wasoutgrowingitsblood supply, indicating aggression. So, Sara’ stumor seemed somewhere
in the middle of non-aggressive and aggressive. Dr. Weliss testified that tumors did not normally
change from aggressive to non-aggressive. He had no way of determining how aggressive atumor
was at apast point intime. Based on hisexamination of Sara's case, he could not determine where
in the eye the cancer began to grow.

131 Dr. Weissexplained that Sara’ s cancer cellshad crossed into the optic nerve and was beyond
the lamina cribrosa, putting it into adifferent category. The tumor had to originate in the retina so
it was impossible for the tumor to have initially started in the lamina cribrosa or in the optic nerve
itself. He had no way to determine when the lamina cribrosa or optic nerve became involved. Dr.
Weissalsotestified that chemotherapy and radi ation treatment woul d be necessary if the choroid was
involved, although it would be a judgment call based on the extent of the choroid involvement.
Again, Dr. Weiss could not determine when the choroid became involved. He also could not say
definitively whether the additional treatment would have been necessary based solely on the

choroidal involvement. He opined that it would not have been necessary.

-14-
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132 Dr. Weiss was not aware of anyone being able to diagnose retinoblastoma through a
photograph. Observing the November 1993 photograph of Sara, Dr. Weiss believed it was
suggestive but not diagnostic of the presence of a retinoblastoma. Because he knew Sara had a
retinoblastoma, Dr. Weiss could not look at the photograph and say it was not representative of a
retinoblastoma. Hebelieved that Saraprobably had the tumor at the time the photograph wastaken.
However, he could not say whether at the time of the photograph the lamina cribrosa had been
involved.

133  Dr. Nancy Neidlinger-Low, apathol ogist and radiation oncol ogist who treated Sara, testified
that she recalled speaking to Sara’s mother at the time of treatment and that she was upset that she
was the one who ultimately had to demand an ophthalmology opinion. Inreviewing Sara s records,
Dr. Low believed Sara’ s case was a genetic type of retinoblastomaand wasterribly advanced when
itwasdiscovered. Sheacknowledged that theinvolvement of thelaminacribrosaand the optic nerve
was critical in the decision of Sara's medical team to treat her with radiation. Like the other
physicians, she did not know when Sara's tumor began to grow or how fast it grew or when it
crossed thelaminacribrosa. She did not know when the tumor wasfirst diagnosable or whether her
tumor was a particularly fast or slow growing tumor. According to Dr. Low, some retinoblastoma
patients do not have to undergo enucleation and may be treated with radiation in order to save the
eyeand vision. Asto theresulting facial deformitiesthat Sarahas had surgery to correct later in her
life, Dr. Low anticipated such consequences of the radiation treatments. In her opinion, the
deformities did not seem as bad as Dr. Low had feared at the time. She also anticipated pituitary

gland problems, which Sara had hormone treatment to correct later in her life.
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134 Dr. CynthiaHerzog, apediatric oncologist, treated Saraafter she moved to Texas. Shefirst
saw Sarain February 1997. In Dr. Herzog' s notes, Sara’ s mother had reported noticing strabismus
at age one month, a changein theiris color and contour at age six months, and visible leukocoria
between 6 and 12 months. Dr. Herzog assumed something was present prior to the ultimate
diagnosis. She did not know when Sara could have or should have been first diagnosed. She also
had no opinion as to how quickly the tumor was growing. She had no opinion as to where in the
retinait first began to grow and acknowledged that the tumor’ slocation could impact when it could
bediagnosed. She acknowledged that retinoblastoma patientsshow initial signsand symptomssuch
aswhite reflex, strabismus, and blindness in the affected eye. She also acknowledged that it wasa
long period of time between Sara s diagnosis at 18 months and Sara’ s mother reporting leukocoria
between the ages of 6 and 12 months. Dr. Low could not opine whether afailure to diagnose the
condition deviated from the standard of care because she did not know how accurate theinformation
she received from Sara’ s mother was. Dr. Low believed, given the extent of Sara’ stumor, that she
received the proper care—enucleation, chemotherapy, and radiation therapy. Accordingto Dr. Low,
there was no “typical” case like Sara' s because most retinoblastomas in the United States were
diagnosed before the lamina cribrosa was invol ved.

135 Dr.Lowtestified that in her opinion, whenever aparent expressed concernover achild’ s eye,
the child should be seen by an ophthalmologist because generally eye complaints are not thetype a
parent created. She has seen incidents where aparent will recall making acomplaint when thereis
no evidence in the patient’ srecords. However, the extent of Sara’ stumor did not cause Dr. Low to
believe that there was negligence in the diagnosis. She stated it was possible for the eye to have

become as involved as it was in the absence of negligence.
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136 Dr. Murphreetestified that he reviewed the records from Dr. Ferolo’ s office and found that
there were no eye complaints documented by anyone in the office. In his notes from June 10, Dr.
Ferolo noted pupil asymmetry but noted on the follow-up July 30 visit, the eyes appeared normal.
Dr. Murphree did not see any notes that Dr. Ferolo did a red reflex exam. Dr. Ferolo’s notes
indicated he did perform ared reflex exam on Saraat her April, June, July and October 1993 visits.
Dr. Murphree aso reviewed Dr. Thakkar’s notes. Dr. Thakkar’s notes did not indicate that she
performed ared reflex exam when she saw Sarain Februrary 1994 or on the May 2, 1994 visit. On
May 4, 1994, Dr. Thakkar performed thered reflex and found ayellow reflex. Shewanted to get the
records and follow-up because she thought Sara might have had a congenital cataract, and Dr.
Thakkar wanted to seeif Sara’s earlier doctors noticed it. Dr. Murphree had no reason to believe
that Dr. Ferolo improperly performed the red reflex exam. He aso did not believe that Dr. Ferolo
violated the standard of carefor aprimary care physician by not referring Sarato a specialist earlier
because unequal pupilsand strabi smus sometimesresolve asthe child develops. Unequal pupilshad
nothing to do with aretinoblastoma, and that was the only abnormality noted in Dr. Ferolo’ s notes.
137 AstoDr. Thakkar sfirst visit with Saraon February 21, 1994, Dr. Murphree did not believe
it was aviolation of the standard of care by failing to perform ared reflex exam because there was
no evidence of any eye complaints except the testimony of Sara’'s mother. Dr. Murphree
acknowledged that had Sara been seen by an ophthalmologist in February, her tumor would have
been diagnosable. Dr. Murphree aso did not think the 30-day delay in referring Sara to an
ophthalmologist after Dr. Thakkar observed the abnormal red reflex in May 1994 was a deviation

from the standard of care.
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138 Dr. Murphree opined that no one could say that this particular tumor changed in sizein the
past ten weeks. He agreed that had an ophthalmologist examined Sarain November 1993, thetime
of the photograph showing Sara’s right eye with a white pupil, the ophthalmologist would have
found the tumor because atumor assmall asthree millimeters can obstruct theredreflex. However,
Dr. Murphree had no way of determining the size of Sara’ stumor at any point prior to itsdiscovery.
Most tumors grow larger over time, but Dr. Murphree could not determine the growth rate because
tumors vary in their growth. He also could not determine when the lamina cribrosa became
involved. Dr. Murphree testified that it could have been months prior or within days of the
diagnosis; no one had any way to determine.

139 Dr. Bardenstein, an ophthalmologist and pathol ogist in Cleveland, testified that Sara’ s tumor
was large and of the sporadic type. He testified that one could not determine a tumor’s rate of
growth to determine when thetumor began, whereit began, or when it grew past thelaminacribrosa.
He agreed that the 1993 photograph of Sara likely showed leukocoria, given her subsequent
retinoblastoma diagnosis. However, he testified that one could not diagnose leukocoria or
retinoblastoma from the photograph. The lights of the camera may have caused the white
appearance. He also agreed, given the subsequent diagnosis, that the picture likely showed
leukocoria caused by Sara’s tumor. Dr. Bardenstein had no idea how large the tumor was at that
time, and he had no way to determine that. According to Dr. Bardenstein, one could not “date” a
tumor based upon evidence of necrosis or calcification elements because one cannot determine the
rate of growth to know how quickly an areacalcified or died. He agreed with Dr. Murphreethat had
Sara been seen by an ophthalmologist in November 1993, her tumor probably would have been

diagnosed. He agreed that Sara’s tumor likely grew between November 1993 and June 1994, but
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he had no way of knowing when the growth took place or whereit took place. Whilelessthan 10%
of sporadic retinoblastoma cases extend beyond the lamina cribrosa, a smaller tumor may involve
it and require the same type of treatment as alarger tumor.

140 Dr. Thakkar testified that shehad no clinical experiencewithretinoblastomaasof 1994. The
first time she saw Sara was February 21, 1994. Dr. Thakkar was not aware of the signs and
symptoms of retinoblastoma on that date. Sara was being seen for her one-year physical,
accompanied by her mother, Joan. Dr. Thakkar reviewed the patient history form but did not recall
having any conversation about Sara’ s history with Joan. According to Dr. Thakkar, the standard of
carefor aone-year checkup on ababy included checking the ears, nose, and throat. It also included
flashing alight for pupillary reaction, checking the lymph nodes, and listening to the lungs. The
heart is checked for any murmurs, the abdomen is examined, and joints are also checked. Theonly
history note on Sara included a problem with her hip at birth, but the hip check was normal. Dr.
Thakkar had no other complaints written in the patient chart by either the nurse or herself. Sara's
exam was normal, according to her records.

141 Dr. Thakkar testified that she performed a penlight examination on Sara’ seyesfor a general
screening and to check the pupillary reaction and movement of the eye. Sara's eyes appeared
normal. Dr. Thakkar testified that she did not perform ared reflex exam on that date because she
never examined the retinaon aone-year old patient. She stated that ared reflex exam is performed
at birth and up to six months of age. Dr. Thakkar knew that Dr. Ferolo was Sara's prior doctor but
she did not have those records at the time of the February 21 visit. She denied that Joan asked for

areferral for Sarato see an eye specialist.

-19-



2012 IL App (2d) 110271-U

142 Dr. Thakkar saw Saraon February 24, 1994, for acough and chest congestion. No eye exam
was performed on that visit. Dr. Thakkar prescribed some medication and told Sara’s mother to
bring her back in two weeks if necessary. They did not return. Dr. Thakkar had no recollection of
any contact with Joan about Sara between February 24, 1994 and May 2, 1994.

143 Dr. Thakkar saw Sarafor aroutine 15-month checkup on May 2, 1994. This checkup was
to make sure Sara and her twin sister, Laura, had no infection before receiving vaccinations for
measles, mumps and rubella. No eye exam was performed. She had no record of any physical
complaints from Joan. She denied that Sara’s mother asked for areferral to an eye specialist.
144 OnMay 4, 1994, Dr. Thakkar saw Sara's older sister, Jennifer. Joan advised Dr. Thakkar
that her mother was having cataract surgery and was worried Sara might have one. Dr. Thakkar
asked why she thought that, and Joan stated she just had some concern. Joan had the twinswith her
so Dr. Thakkar used a penlight and checked for ared reflex but could not see the red reflex in the
right eye; it wasyellow. Shetold Joanthat if Sarahad acongenital cataract then thered reflex would
have been missing at birth. Dr. Thakkar wanted to get her records from the hospital to see. She
asked Joan to obtain the records. At this point, Dr. Thakkar did not believe it was a medical
emergency. Shedid not refer Sarato an eye specialist because she thought it was appropriate to get
the birth records and compareto seeif thered reflex was there and then decideto refer her. On May
19, 1994, Joan called Dr. Thakkar’s office, stating she thought Sara had an eye infection. She did
not recall which eye, but Joan wanted a prescription. Dr. Thakkar wanted Sarato be seen but Joan
was a nurse and stated she knew it was an eye infection. Dr. Thakkar prescribed an antibiotic drop

for conjunctivitis. On May 28, Joan called with the same complaint for Laura.
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145 Joan then called Dr. Thakkar’ s office sometime in early June and said she did not want to
wait for the hospital records, that she was concerned that Dr. Thakkar could not see the red reflex,
and that shewanted to take Sarato an ophthalmologist. Dr. Thakkar verbally authorized thereferral
so she could go immediately. After Sarawas seen by Dr. Albrecht, he called Dr. Thakkar advising
her Sarahad a detached retinaor atumor and needed to be seen by aretinaspecialist. Dr. Thakkar
called Joan and put in the necessary referral paperwork for Sarato see Dr. Allar immediately. Dr.
Thakkar called Dr. Allar and asked to see Sarathat day, and hedid. The sametype of conversations
took place for Sarato see Dr. Mittelman and Dr. Bhatia.

146 Dr. Torczynski’ stestimony, without the opinion regarding when the laminacribrosa became
involved, wasincluded. Therecord doesnot contain the depositions of Dr. Ferolo or Joan Wilhelm,
although other witnesses referred to them.

147 Thetria court heard the motions for summary judgment at a hearing on February 8, 2011.
Thetrial court expressed concern over whether therewere any inferencesthat could circumstantially
be drawn to establish proximate cause. Defendantsargued that no expert or treating physician could
put a time frame on a tumor’s growth, and the jury would be |eft to speculate on something that
medical science could not do. Plaintiffs argued that the testimony regarding necrosis and
calcification indicated the tumor’s age, that it was a non-aggressive tumor, that it grew as a
contiguous mass, that the optic nerveinvol vement occurred in thelater stages, and that the cancerous
cells only recently crossed the lamina cribrosa. On February 18, 2011, the trial court issued its
decision, stating that plaintiffs must show that the defendants’ negligent failureto diagnoseresulted
in the damaging treatment that would have been unnecessary. In order to establish this, the failure

to diagnose had to have occurred before the tumor cells crossed the lamina cribrosa.  Expert
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testimony was necessary to establish this fact, and although some expert testimony was presented
on the question, it was too vague to support averdict. The court stated that it could not allow the
jury to supply their own answer to the question of when the cells crossed the lamina cribrosa
Without such testimony with an adequate foundation to link defendants’ alleged negligent failure
to diagnose to plaintiffs injuries, the court determined the case failed and granted summary
judgment in defendants’ favor.

148 Onapped, plaintiffsarguethat thetrial court erredin: (1) excluding Dr. Torczynski’ s opinion
under Frye and for lack of foundation; and (2) granting summary judgment wherethereisagenuine
issue of material fact regarding when the tumor cells extended beyond the lamina cribrosa.

149 1. ANALYSIS

150 Wefirst address plaintiffs argument that the trial court erred in barring Dr. Torczynski’s
opinion that the tumor cells crossed the lamina cribrosa sometime during the 8 to 10 weeks prior to
Sara s retinoblastoma diagnosis. The decision of whether to admit expert testimony is within the
sound discretion of the trial court, and its ruling will not be reversed absent an abuse of that
discretion. Snelson v. Kamm, 204 111. 2d 1, 24 (2003). Thetria court abusesits discretion only if
it acts arbitrarily, exceeds the bounds of reason and ignores recognized principles of law, or if no
reasonabl e person would take the position adopted by the court. Maggi v. RAS Devel opment, Inc.,
2011 1L App. (1st) 091955, 61. In determining whether there has been an abuse of discretion, the
reviewing court does not substitute its judgment for that of the trial court. Id.

151 Expert opinionsmust be supported by factsand areonly asvalid asthefactsunderlying them.
Grossv. lllinoisWorkers' Compensation Commission, 2011 I1l. App. (4th) 100615WC, 124. An

expert opinion is also only as valid as the reasons for the opinion. Id. The proponent of expert
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testimony must lay a foundation sufficient to establish the reliability of the bases for the expert’s
opinion. Id. If the basisof an expert’ sopinion isgrounded in guessor surmise, it istoo speculative
to bereliable. 1d. The trial court is not required to blindly accept the expert’s assertion that his
testimony has an adequate foundation, but rather, the trial court must look behind the expert’s
conclusion and analyze the adequacy of the foundation. Maggi, 2011 IL App (1st) 091955, | 63.
If the basis of an expert’ s opinion includes so many varying or uncertain factors that heis required
to guess or surmise to reach an opinion, the expert’s opinion is too speculative to be reliable. Id.
Such speculative opinions are inadmissible. 1d.

152 Inthiscase, plaintiffsarguethat therearetwo clear pointsintimeto support Dr. Torczynski’s
opinion that the tumor cells crossed the lamina cribrosa 8 to 10 weeks prior to diagnosis—first, the
November 1993 photograph depicting Sara s white reflex and second, the June 28 removal of the
tumor. Therefore, plaintiffsargue that Dr. Torczynski’ s opinion had a proper foundation. Further,
plaintiffs argue that the opinion testimony was not subject to Frye because it was pure opinion
testimony. The trial court barred the testimony, technically speaking, on the ground the opinion
lacked foundation. Weagreewith thetrial court, and accordingly weneed not evaluatetheopinion’s
admissibility under Frye.

153 InMaggi, abricklayer died several daysafter afall through an unprotected window opening
at a construction project site. 1d. 1. The man’s estate sued defendant for negligent acts at the
construction site. 1d. 7. The defendant countered that the man died of acoincidental heart attack,
which caused himto fall. 1d. Thetrial court granted the plaintiff’smotion in limine and barred the
testimony of the defense witness, Dr. Barron. Id. §59. Dr. Barron wasto testify that the bricklayer

had a heart attack seconds before the catastrophic fall based upon his postmortem examination of
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the bricklayer’s heart. Id. §1164-65. Thetria court did not bar Dr. Barron’s entire testimony, but
only his specific opinion asto the precise timing of the heart attack. 1d. The appellate court found
no abuse of discretion in barring Dr. Barron’s opinion because his opinion as to the precise timing
of the heart attack was not supported by any other factsin evidence. Id. §65. Rather, the evidence
contradicted the opinion because eyewitnesses stated that the man tried to get up after the fall, and
Dr. Barron himself agreed that trauma from the fall could have been the triggering event to a
subsequent heart attack. 1d.

154 Likewise, in this case, Dr. Torczynski did not provide any underlying facts or reasonsto
support her opinion that thetumor cells crossed thelaminacribrosa“ 8-10weeks” prior to diagnosis.
Asthetrial court pointed out, there were supporting facts and reasons to suggest that Sara’s tumor
had grown between November 1993 and June 1994, but no exact timeline or growth measurements
could be reasonably ascertained. Dr. Torczynski admitted that she could not determine the
dimensions of the tumor from the 1993 photograph, assuming the tumor caused the white reflex in
the photograph. Dr. Torczynski based her opinion onthefact that Dr. Murphree opined that atumor
would have to be about three millimeters in order to obstruct light to produce the white reflex.
However, Dr. Murphree stated atumor as small astwo or three millimeters may completely fill the
pupil, causing the white reflex; he did not state that Sara’s tumor existed in 1993 or that it wastwo

or three millimeters at that time. Further, Dr. Torczynski admitted that she could not determine an

! Plaintiffs argue in their brief that the trial court misunderstood Dr. Torczynski’'s 8 to 10
week opinion to meanthat the cell scrossed thelaminacribrosasometimein thetwo-week timeframe
(April 15to April 29, 1994) 8 to 10 weeks before diagnosisinstead of meaning the cells crossed the
lamina cribrosa sometime in the 8-10 weeks, or 2 to 2 %2 months (April to June 20, 1994) prior to
diagnosis. Whilethetrial court’ sorder doesrefer to the timeframe as atwo-week period rather than
two-month period, this does not change the outcome of the case because there was no foundation to
support aconcrete conclusion or inference asto when the cells crossed the lamina cribrosa, whether
it be within either atwo-week or two-month timeframe.

-24-



2012 IL App (2d) 110271-U

exact dimension or location of any tumor in Sara's eye based on the 1993 photograph. She aso
could not determine whether the tumor was early in its development or late in the stages of
development. Dr. Torczynski could not point to any medical authority or medical literature to
support her opinion that based on the photograph, Sara' s tumor was about three millimeters, and
based onits size at removal, the lamina cribrosa became involved sometime 8 to 10 weeks prior to
diagnosis.

155  Otherfactsalsodonot support Dr. Torczynski’ sopinion becauseall testifying doctors agreed
that tumors grow at varying ratesin varying directions at varying times during their existence. Dr.
Murphree, and other doctors in their depositions, testified that the growth and direction of growth
varied from tumor to tumor and from patient to patient. He testified that no one could predict a
tumor’ s growth in the future or in retrospect. He explained that the photograph, while suggestive
of atumor given Sara s subsequent diagnosis, told him nothing about thetumor’ ssize, location, rate
of growth, or direction of growth. Whileit wastruethat thelaminacribrosaor optic nervegenerally
became affected in later stages of retinoblastomas, Dr. Murphree, and others, testified that no one
could determine when Sara's tumor entered the later stages. Given the fact that no one had
measurements of Sara’stumor prior to itsremoval, Dr. Torczynski’ s opinion was pure speculation
and properly excluded by thetrial court. Likein Noakes, which thetrial court relied upon, opinion
testimony of an expert is admissible if the expert is qualified by knowledge, skill, experience,
training, or education in afield that has at least amodicum of reliability. Noakes, 363 I1l. App. 3d
at 858. “An expert’ sopinion, however, isonly asvalid asthe reasons for the opinion.” 1d. Unlike
here, the doctors in Noakes could opine that the repetitive nature of the plaintiff’s job caused his

carpal tunnel syndrome where there was a known connection between repetitive motions and the
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disease. Id. at 857-59. Here, Dr. Torczynski admitted that based on the 1993 photograph, she did
not know the size or location of Sara's tumor and there was no method to determine when cancer
cellsinvaded Sara’ s lamina cribrosa, other than her conjecture. Further, her duties as a pathol ogist
did not include determining the size or characteristics of atumor at a past point in time, which was
something all other physicians said was impossible to determine as no methodology existed to
backtrack a cancerous tumor’s development with such specificity.

156 Infact, plaintiffs acknowledge in their brief to this court that medical scienceis currently
unableto provide aspecific date asto when the lamina cribrosawoul d have becomeinvolved. They
argue, however, that the precise dimensions of the tumor are unknown due to defendants' failureto
perform any such examination as of that timeand thetrial court wastherefore creating animpossible
standard to meet under any circumstance. We disagree with plaintiffs argument. Their damages
rest upon the additional chemotherapy and radiation treatment that was needed because the tumor
had advanced into Sara's lamina cribrosa. Accepting that the 1993 photograph depicted a tumor
approximately three millimetersin size, no doctor can determine at what point in time the lamina
cribrosabecameinvolved. It could have been involved when the photo was taken, before the photo
wastaken, aweek after the photo wastaken, amonth after the photo wastaken, or thetwo and ahalf
months’' prior to her diagnosis, like Dr. Torczynski opined. It isimpossible to determine without
pure speculation, and unfortunately, the damages that plaintiffs seek in this case depend on such a
determination. Every medical negligence claim does not rest upon such a specific causation nexus
as this one, and we disagree with plaintiffs contention that the trial court’s ruling creates an

impossible standard for such claims. Accordingly, wefind thetrial court did not abuseitsdiscretion
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in barring Dr. Torczynski’s opinion based upon lack of foundation, and we need not address this
matter under Frye.

157 Moving on, we next consider whether thetrial court properly granted summary judgment in
favor of defendants given the exclusion of Dr. Torczynski’ sopinion that Sara’ slaminacribrosawas
affected 8to 10 weeks prior to diagnosis. Inorder to prove acase of negligencein treatment against
amedical professional, the plaintiff must prove: (1) the proper standard of care against which the
professional’ s conduct must be measured; (2) negligent failureto comply with the standard; and (3)
that the injury for which the suit is brought had as one of its proximate causes the negligence of the
professional. Pumala v. Spos, 163 Ill App. 3d 1093, 1098 (1988). The parties only dispute the
proximate cause element on appeal .

158 Plaintiffsarguethat evenwithout the 8 to 10 week estimate, Dr. Torczynski wastill allowed
to opine that the involvement of the lamina cribrosa and optic nerve was a “recent” development,
creating a question of fact as to whether the delay in the referral or diagnosis caused the ensuing
chemotherapy and radiation therapy. Plaintiffsrely in part on Scassiferov. Glaser, 333 I1l. App. 3d
846 (2002), for their proposition that circumstantial evidence remains, meaning a question of fact
exists on proximate cause. We find Scassifero distinguishable, and defendants’ case, Reed v.
Jackson Park Hospital Foundation, 325 Ill. App. 3d 835 (2001), applicable to the facts at bar.
159 InScassifero, theplaintiff allegedthat Dr. Glaser negligently performed an epidural injection,
which caused the plaintiff to develop an epidural abscess. Scassifero, 333 11l. App. 3d at 849. The
plaintiff and his wife testified that at some point during the procedure, Dr. Glaser left the room,
which the plaintiff alleged resulted in an improperly maintained sterile field. Dr. Glaser and the

attending nursetestified that they did not leave the room during the procedure. 1d. at 850. Thetrial
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court did not allow the plaintiff’s expert to opine that Dr. Glaser’s departure from the room
contaminated the sterile field around the epidural equipment tray because there was no actua proof
the tray was contaminated. Id. at 851. The appellate court disagreed, finding there was conflicting
testimony asto whether Dr. Glaser left theroom. 1d. at 853. Further, therewasamplecircumstantial
evidence to support the expert’s opinion that the sterile field was contaminated as a result of Dr.
Glaser’s departure from the room, given the subsequent infection at the epidural site and the
conflicting testimony regarding his whereabouts during the procedure. Id.

160 Defendants rely on Reed, to support their position that Dr. Torczynski’s opinion that an
earlier diagnosisat one of the appointmentswith Drs. Thakkar and Ferolo would have prevented the
subsequent chemotherapy and radiation was merely a guess. In Reed, the trial court barred an
expert’ sopinion that the plaintiff’ s eye might have been saved had the emergency room physicians
sought an ophthalmologist to examine him or ordered more tests on July 3 rather than waiting until
he returned on July 7. Reed, 3251ll. App. 3d. at 844. The expert could not say with any certainty
that the eye would have been saved, just that therewasasmall chancethat it could have. Ultimately,
the expert believed enucleation would have occurred regardless. 1d. The plaintiff argued that the
expert’ stestimony established proximate cause under the lost chance doctrine. The appellate court
disagreed, stating that evenif the opinion wasallowed in, it did not establish proximate cause under
thelost chance doctrine because the expert did not testify to areasonabl e degree of medical certainty
that the negligent delay in diagnosiswoul d have changed the outcomefor theplaintiff. 1d. at 846-47.
161 Likewise, in this case, even with Dr. Torczynski’s opinion that the lamina cribrosa was
“recently” affected, thereis no nexus connecting the alleged negligent delay in referral or diagnosis

and the lamina cribrosa’ s involvement. While it was established that had the cancer not spread to
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that area, Sarawould likely not have been treated with radiation or chemotherapy, Dr. Torczynski’s
opinion does not establish that any alleged delay in referring her to aspeciaist preceded the lamina
cribrosa sinvolvement. Thus, inthis case, there was no evidence supporting that any alleged delay
in referral or diagnosis proximately caused the ultimate chemotherapy and radiation treatment
because there was no evidence of when the laminacribrosawasinvaded by the cancer cells. Unlike
in Scassifero, where there was evidence supporting the expert’ sopinion that the doctor left theroom
and therefore breached the sterile field causing the plaintiff’s subsequent infection, there was no
evidence in this case to establish when the lamina cribrosawas invaded. The size and location of
thetumor wassimply unknown until thetime of diagnosis. Dr. Torczynski’ sopinion that thelamina
cribrosabecame involved in the latter stages of the tumor did not establish when the tumor entered
the latter stages, and even still when specifically the cells invaded the lamina cribrosa. Such a
determination would beimpossiblefor ajury to make without assistance from an expert. Whilethe
photograph could lead to an inference that the tumor was present in November 1993, it doesnot lead
to an inference that the tumor cells crossed into the laminacribrosa at any specific time or range of
time.

162 Here, unfortunately, even the experts cannot make such a determination of when the tumor
cellsinvaded the lamina cribrosa or when the tumor entered the “latter stages’ of development at
which time the lamina cribrosa would have become involved. The existence of proximate cause
cannot be established by speculation, surmise, or conjecture. Majetich v. P.T. Ferro Construction
Co., 3891Il. App. 3d 220, 224 (2009). Circumstantial evidence may be sufficient when aninference
may be reasonably drawn fromit. 1d. However, facts will not be established from circumstantial

evidence where more than one conclusion may be drawn. 1d. at 225. In order to defeat amotion for
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summary judgment, the plaintiff’s circumstantial evidence must be of such a nature and so related
as to make one conclusion more probable as opposed to merely possible. Id. In this case, the
evidence upon which plaintiffs rely to infer that the lamina cribrosa was involved shortly before
diagnosisiscircumstantial but of such anaturethat makesthat conclusion merely possible, not more
probable than other conclusions. The November 1993 photograph certainly suggests that Sara’'s
tumor was present and probably about three millimetersin size. It was also likely that the tumor
grew between November 1993 and June 1994. However, it isjust merely possible that the lamina
cribrosawas affected shortly before or within months of diagnosis, but none of the evidence makes
that conclusion more probable than it having become affected earlier in time because nobody can
know when the tumor grew, what direction it grew, how fast it grew, or whether it experienced
periods of growth and periods of stability. The mere possibility that the tumor crossed the lamina
cribrosaafter defendants treated Sarawas insufficient to allow theissueto go to thejury. Thus, we
agree with thetrial court that plaintiffs failed to establish proximate cause and summary judgment
for defendants was proper.

163 [11. CONCLUSION

164 For the reasons stated, we affirm the judgment of the Lake County circuit court.

165 Affirmed.
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