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ORDER

Held: The tria court did not abuse its discretion in permitting respondent to file an
untimely response to a request to admit or in admitting previous contracts between
the parties into evidence. The trial court did not err in finding that respondent
possessed an equity interest in the property, that the parties’ 2005 contract contained
sufficient consideration, and the contract was not unconscionable. Thetrial court did
not err in denying petitioner retroactive child support. Finally, athough the
contractual provision crediting respondent with $35,000 child support was
unenforceablebecauseit violated public policy, theequitiesand fundamental fairness
demanded that respondent be given $35,000 credit child support payments. Thus, we
affirmed the judgement of thetrial court.

1  On June 27, 2007, the lllinois Department of Heathcare and Family Services (the

Department) and petitioner, Sabrina Cooney, filed apetition to determine the existence of the father
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and childrelationship against respondent, Michael Balmer. Thepetition alleged that respondent was
the biological father of the minor child, who wasborn on March 11, 1992. After the parties agreed
that respondent was the biologica father of the minor, the Department was granted leave to
withdraw. Thereafter, petitioner filed a motion for declaratory judgment seeking retroactive and
permanent child support. Aspart of her motion, petitioner argued that a previous contract between
the parties giving respondent an advance credit toward child support payments in the amount of
$35,000 was unenforceable. Respondent filed a cross-motion for declaratory judgment, claiming
the contract was enforceable. The trial court ruled that the contractual provision for an advance
payment of child support fees was unenforceable because it violated public policy, but concluded
that the rest of the contract was enforceable. As a result, the trial court ordered the parties to
calculate child support arrearages from September 15, 2005, through the date of the minor’s
emancipation at a rate of $400 per month and to apply a $35,000 credit to respondent against that
amount. Petitioner appeds, contending (1) the trial court erred by concluding that respondent’s
response to petitioner’ s request to admit complied with Illinois Supreme Court Rule 216(c) (Ill. S.
Ct. R. 216(c) (eff. Jan. 1, 2000)); (2) the trial court abused its discretion by permitting two other
contracts into evidence; (3) the trial court’ sfinding that respondent possessed an equity interest in
the property was against the manifest weight of the evidence; (4) the trial court’ s finding that the
contract contained adequate consideration was against the manifest weight of the evidence; (5) the
trial court erred in denying retroactive child support and recalculating petitioner’s child support
payments; and (6) the contract is void because it violates public policy. We affirm.

M2 |. Background

13  Only the facts necessary to resolve this appeal will be recited. Petitioner gave birth to the
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minor on March 11, 1992. Although a father was not listed on the minor’s birth certificate,
respondent |ater acknowledged that he wasthe biological father. The parties were not married, but
resumed datingin 1996. In 1997, respondent rented ahousein Winfield (the property) on arent-to-
own agreement. Respondent made repairs to the property to make it more habitable, and in
September 1997, petitioner and the minor movedinto the property. Petitioner purchased theproperty
in 2008, and respondent was not listed on the mortgage, purchase agreement, or other paperwork
related to the purchase of the property. The partiesand the minor lived together in the property until
May 2002, when the parties’ relationship soured.

14 On March 23, 2002, the parties entered into acontract regarding the home and child support.
The contract provided that respondent would move out of the home, but would contribute |abor and
capital equal to one-half of the cost of repairs. The contract provided that respondent would pay
petitioner $667 per month, $400 of that amount being allocated toward child support. The contract
further provided that respondent would receive one-haf of any profit earned if the home was sold.
15  On February 1, 2003, the parties entered into a second contract that amended the prior
contract. The contract accounted for petitioner refinancing the mortgage for the property,
acknowledged that petitioner paid respondent a lump sum of $1,000, and reduced respondent’s
monthly payment to her to $600. The contract provided that any profits from selling the property
would be shared evenly between petitioner and respondent.

16  Subsequently, petitioner removed $110,000 in equity from the property through a home
equity line of credit. Thereafter, the parties entered into athird contract dated September 15, 2005.
The contract acknowledged that petitioner removed $110,000 in equity from the property and that,

pursuant to the prior agreements, respondent was entitled to $55,000. The contract provided that,
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“in consideration for the sums received by [petitioner] from borrowings on the equity in the
[property],” respondent was entitled to (a) alump sum $10,000 cash payment; (b) a $10,000 lump
sum payment at thetime of thesale or transfer of the property; and (¢) a$35,000 credit against future
child support payments. The September 15, 2005, contract specified that petitioner and respondent
had previously agreed that respondent would pay child support of $400 per month and that he was
current with his payments. The contract further provided that the parties agreed:
“[B]y reason of [respondent’ s$35,000] credit, [respondent] isdeemed to havepre-paidasum
in excessof all remaining child support payments and no other child support payments shall
be required of him in the future.”
The contract provided that, in exchange, respondent would waive and release his equity in the
property and that petitioner would be the sole owner of the property.
17 On June 27, 2007, petitioner and the Department filed a petition to determine the existence
of afather-child relationship. The petition sought, in part, to establish paternity and payment from
respondent for current and retroactive child support from the date of the minor’ sbirth. On October
9, 2007, respondent voluntarily admitted paternity and was adjudicated as the minor’sfather. On
May 12, 2008, the Department was granted leave to withdraw.
18 On January 26, 2009, petitioner filed amotion for declaratory judgment. Petitioner’s motion
contended that the September 15, 2005, contract, which is* at the heart of the parties’ controversy”
wasinvalid and unenforceabl e for want of consideration, being unconscionable, and against public
policy. On March 12, 2009, respondent filed a motion for declaratory judgment, arguing that the
September 15, 2005 contract was valid and enforceable.

19  On March 27, 2009, petitioner served respondent via United States mail with arequest to
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admit facts pursuant to Supreme Court Rule 216. On April 28, 2009, respondent filed his response
to the request to admit with the trial court, but did not serve petitioner with the response. On April
30, 2009, petitioner filed amotion to have facts deemed admitted. Petitioner attached respondent’ s
response to her motion. On October 16, 2009, the trial court denied petitioner’s motion.

110 Afterabenchtrial, duringwhich both sides submitted evidence and testimony, thetrial court
issued itsruling on July 30, 2010. Thetrial court found that respondent possessed an equity interest
in the property; petitioner removed equity from the property; and petitioner used that equity for her
own benefit. Thetrial court held that the parties entered into the September 15, 2005, contract freely
and voluntarily, and that the contract contai ned adequate consideration. Thetrial court further ruled
that petitioner was not entitled to retroactive child support. With respect to the September 15, 2005,
contract, thetria court held that it was enforceable and that “[petitioner] breached the contract by
taking equity.”

111 Regarding child support, the trial court found that the contractual provision entitling
respondent to an advance payment of $35,000 in child support violated public policy. Asaresult,
the trial court voided that provision but found that the rest of the contract was enforceable.
Nonetheless, thetrial court stated that it “ can’t take away the fact that [respondent] did pay money
to [petitioner.] She got the child support and nobody came back to attack that transaction to [until
now.]” Thetrial court ordered that respondent be given a$35,000 credit towardschild support. The
trial court ordered the partiesto cal cul ate child support arrearagesfrom September 15, 2005, through
the date of the minor’s emancipation, which occurred on May 22, 2010, in the amount of $400 per
month and then subtract $35,000 from that arrearage amount. The trial court’s written order

provided that the total amount child support arrearage was $23,200. Thetria court concluded that
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respondent overpaid child support by $11,800, and therefore, ordered petitioner to pay respondent
that amount as aresult of his overpayment. Petitioner timely appeaed.

M112 [1. Discussion

113 A. Response to Petitioner’ s Request to Admit

114 Petitioner’ sfirst contention on appeal isthat thetrial court erred in permitting respondent to
file hisresponsesto petitioner’ srequest to admit because hisresponse was not submitted within the
time frame required by Supreme Court Rule 216. According to petitioner, the trial court erred in
admitting the responses on the basis that she suffered no prejudice from respondent’s failure to
comply with Rule 216. Petitioner argues that trial court should not have considered prejudice
because respondent was not able to demonstrate good cause for not complying with the Rule.

115 SupremeCourt Rule 216 permitsaparty to serve upon another party awritten request for the
admission of the truth of any specified fact. Ill. S. Ct. R. 216 (eff. Jan. 1, 2011). Rule 216(c)
specifiesthat any factsrequested to be admitted will be deemed admitted unlesstheresponding party
serves a response within 28 days. Ill. S. Ct. R. 216(c) (eff. Jan. 1, 2011). Our supreme court
addressed Rule 216 in Vision Point of Sale, Inc. v. Haas, 226 11l. 2d 334 (2007). Construing Rule
183 and Rule 216, the supreme court first stated that “requests to admit constitute discovery.” 1d.
at 347. The court held:

“In determining whether good cause exists under Rule 183 for the grant of an
extension of timeto remedy an unintentional noncompliancewith aprocedural requirement,
the circuit court may not take into consideration facts and circumstances of record that go
beyond the reason for noncompliance. Rather, we reaffirm [Bright v. Dicke, 166 III. 204

(1995)]’s holding that the plain language of Rule 183 specifically makes good cause a
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prerequisite to relief, and that the burden of establishing good cause rests on the party
seeking relief under Rule 183. The circuit court has the sound discretion to consider all
objective, relevant evidence presented by the delinquent party with respect to why thereis
good causefor itsfailureto comply with the original deadline and why an extension of time
should now be granted. The circuit court may receive evidence with respect to whether the
party’ s original delinquency was caused by mistake, inadvertence, or attorney neglect, but
may not engage in an open-ended inquiry which considers conduct that is unrelated to the
causes of the party’s original noncompliance. We decline, however, to specifically define
what constitutes good cause within this context, asthat determination is fact-dependent and
rests within the sound discretion of the circuit court. Absent an abuse of discretion, the
decision of the circuit court on thisissue will not be disturbed.” Vision Point of Sale, 226
1. 2d at 353.
“Abuse of discretion” isthe most deferential standard of review, nexttonoreview atal. InreD.T.,
212111, 2d 347, 357 (2004). An abuse of discretion occurs when no reasonable person would agree
with the position adopted by the trial court, and therefore, cannot occur when reasonable people
could differ asto the outcome. Inre Marriage of Sanfratello, 393 11l. App. 3d 641, 646 (2009).
116 Petitioner’s argument that the trial court erred in admitting respondent’s response to her
request to admit is misplaced. As our supreme court expressed in Williams v. AE. Saley
Manufacturing Co., 83 Ill. 2d 559 (1980), discovery is not a tactical game. Id. at 566. Rather,
“[d]iscovery is intended as, and should be, a cooperative undertaking by counsel and the parties,
conducted largely without court intervention, for the purpose of ascertaining the merits of the case

and thus promoting either fair settlement or fair trial.” 1d. Here, the record reflectsthat respondent
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filed hisresponse with thetrial court on April 28, 2009. Because petitioner served respondent with
the request to admit by mail dated March 27, 2009, the effective date for that service was four days
later pursuant to Supreme Court Rule 12(c) (lll. S. Ct. R. 12 )(c) (eff. Dec. 29, 2009)), or April 1,
2009. Therefore, respondent filed his response with the trial court within 28 days of being served.
In addition, petitioner’s counsel wasin possession of the responses by, at the latest, April 30, 2009,
when the response was attached to her motion to have facts deemed admitted. Whilerespondent did
not have the response served on petitioner in strict accordance with the rule, the trial court was
nevertheless permitted to consider all relevant evidence underlying the alleged delinquency,
including respondent’ sfiling the responses with the trial court within 28 days. See Vision Point of
Sale, 226 11l. 2d at 353. Asaresult, the trial court could have reasonably concluded that, because
respondent filed the response with tria court, there was good cause for granting respondent an
extension and admitting the response. Therefore, the trial court’s determination to admit the
response was not a decision in which no reasonabl e person would agree with, and we hold that no
abuse of discretion occurred.

117 B. Tria Court’s Decision to Admit Prior Contracts

118 Petitioner’ ssecond contention on appeal isthat thetrial court erred in admitting the 2002 and
2003 contracts into evidence. According to petitioner, because the trial court determined that the
parties’ 2005 contract supplanted the prior two contracts and controlled the issue before the court,
it erred in admitting the two prior contracts.

119 Petitioner's contention is unavailing. The admissibility of evidence rests with the sound
discretion of the trial court, and its decision will not be reversed unless it constitutes an abuse of

discretion. Napcor v. JPMorgan Chase Bank, NA, 406 Ill. App. 3d 146, 155 (2010). As noted
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above, the“ abuse of discretion” standard isthe most deferential standard of review (InreD.T., 212
[I. 3d at 357) and occurs only when no reasonabl e person would agree with the position adopted by
thetrial court (Sanfratello, 393 I1l. App. 3d at 646). In addition, itis® * axiomatic that error in the
exclusion or admission of evidence does not require reversal unless one party has been prejudiced
or theresult of thetrial hasbeen materially affected.” ” Spaetzel v. Dillon, 393 111. App. 3d 806, 814
(2009) (quoting Stricklinv. Chapman, 197 I1l. App. 3d 385, 388 (1990)). Here, thetrial court could
have concluded that the 2002 and 2003 contracts were relevant to determine whether and to what
extent respondent possessed an equity interest in the property. See Voykin v. Estate of DeBoer, 192
II. 2d 47, 57 (2000) (stating that evidence is relevant if it has any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less probable
than it would be without that evidence). Moreover, petitioner does not argue, nor does the record
reflect, any prejudiceor that the proceedingswerematerially affected asaresult of the prior contracts
being admitted. Seeid. Therefore, we conclude that the trial court did not abuse its discretion.
120 C. Respondent’ s Equity Interest in the Property

121 Petitioner’ snext contention on appeal isthat thetrial court’ sfinding that respondent had an
equity interest inthe property wasagainst the manifest weight of the evidence. Petitioner arguesthat
it “defies logic” that the labor respondent put into the property gave him an equity interest.
Petitioner further arguesthat “[t] hefact that [she] signed the prior contractsisirrelevant becausethe
court specifically held that the 2005 contract supplanted and took the place of the prior contractsand
that the 2005 contract controls the issues.”

122 Thestandard of review we apply when achallengeismadeto atrial court’ sruling following

abench tria is whether the trial court’s judgment is against the manifest weight of the evidence.
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Bazydlo v. Volant, 164 1ll. 2d 207, 215 (1995); Wildman, Harrold, Allen & Dixon v. Gaylord, 317
. App. 3d 590, 598 (2000). A trial court’sjudgment will be found against the manifest weight of
the evidence when its findings appear to be unreasonable, arbitrary, or not based on evidence.
Wildman, Harrold, 317 Ill. App. 3d at 599. This court must resolve questions of testimonial
credibility in favor of the prevailing party and draw from the evidence all reasonable inferencesin
support of thetrial court’sjudgment. Id. (citing H&H Press, Inc. v. Axelrod, 265 11l. App. 3d 670,
679 (1994)). Wewill not reverseatrial court’ sdecision if differing conclusions can be drawn from
conflicting testimony unless an opposite conclusionisclearly apparent. Wildman, Harrold, 317 Il1.
App. 3d at 599 (citing Buckner v. Causey, 311 Ill. App. 3d 139, 144 (1999)).

123 Inthe current matter, the trial court’s finding that respondent had an equity interest in the
property was consistent with the manifest weight of the evidence. The evidence established that
petitioner acknowledged respondent’ s equity interest by signing the 2002 and 2003 contracts. The
2002 contract provided, in relevant part, that respondent would contribute to one-haf of the labor
and money necessary for the cost of repairs to the property. The contract further provided that
respondent would receive half of any profit made from the sale of the property. The contract
specified that the property had a second mortgage and that respondent was responsible for 5/12 of
that loan, which amounted to $67 per month. The contracts provided that both petitioner and
respondent must agree in writing before obtaining any loans that would affect the balance of equity
inthe property. Inaddition, the 2003 contract provided that, asaresult of petitioner refinancing the
mortgage on the property, she would pay respondent $1,000 and that respondent would no longer
owe petitioner a $67 monthly payment toward the second mortgage. The 2003 contract also

acknowledged the origina agreement and that the parties would share any profits from the sale of

-10-
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the property. Because we must draw from the evidence all reasonable inferences in support of the
trial court’s judgment, the evidence supported the trial court’s conclusion that respondent had an
equity interest in the property. Therefore, the trial court’s finding was not against the manifest
weight of the evidence. See Wildman, Harrold, 317 Ill. App. 3d at 599.

124 D. Consideration for 2005 Contract

125 Petitioner’s next contention is that the trial court erred in concluding that adequate
consideration existed for the 2005 contract. Petitioner arguesthat, because shereceived money from
the home equity line of credit from the bank through a loan, and the bank was not acting as
respondent’ s agent, petitioner did not receive consideration for the $35,000 in child support credits.
126 Petitioner's argument is misplaced. Illinois law is well settled that consideration isa
bargained-for exchange of promises or performances, and that any act that benefits one party or is
a detriment to the other party is sufficient consideration to support a contract. Inre Marriage of
Tabassum, 377 1ll. App. 3d 761, 770 (2007). “ * A performance or return promiseis bargained for
if it is sought by the promisor in exchange for his promise and is given by the promiseein exchange
for that promise.” ” Ross v. May, 377 Ill. App. 3d 387, 391 (2000) (quoting Hartbarger v. SCA
Services, Inc., 200 I11. App. 3d 1000, 1012 (1990)).

127 Here, the parties 2005 contract clearly contained a bargained-for exchange. Petitioner
agreed to pay respondent $10,000 by September 24, 2005, an additional $10,000 upon the property
being sold or transferred, and to give him a $35,000 credit toward future child support payments.
In return, respondent agreed to relinquish hisinterest in the property. Inessence, petitioner wasable
to use the home equity line of credit to purchase respondent’ s equity sharein the property. Because

we already held that the trial court’s finding that respondent had an equity interest in the property

-11-
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was consistent with the manifest weight of the evidence, his relinquishment of that equity in return
for petitioner’ s performance constituted adequate consideration.

128 E. Tria Court’s Determination That the Contract was not Unconscionable

129 Petitioner’ snext contention on apped isthat thetrial court’ s determination that the contract
was not unconscionable was against the manifest weight of the evidence. In support of this
contention, petitioner argues that respondent made “incessant demands and threats’ toward her,
compelling her to sign the contract. Petitioner further argues that the contract is substantively
unconscionable because the terms are one-sided in respondent’ s favor.

130 A finding of unconscionability can be based on procedural unconsionability, substantive
unconscionability, or a combination of both; and the determination of whether a contract is
unconscionable is a question of law subject to de novo review. Kinkel v. Cingular Wireless, LLC,
223 1ll. 2d 1, 21 (2006). With respect to petitioner’s claim of procedural unconscionability, a
contract is procedurally unconscionable if an impropriety in the process of forming the contract
deprived a party of meaningful choice. In re Marriage of Tabassum, 377 Ill. App. 3d at 775.
Petitioner’s claim is based on duress, which can consist of oppression, undue influence, or taking
undue advantage of another’ sstress, to the point wherethat person isdeprived of the exercise of free
will. 1d. Duressis measured by an objective test, and the person alleging duress bears the burden
of proving by clear and convincing evidence that she or he was “ * bereft of the quality of mind
essential to the making of the contract.” ” 1d. (quoting In re Marriage of Hamm-Smith, 261 11I. App.
3d 209, 215 (1994)). Whiletheissue of procedural unconscionability is usually subject to de novo
review, because the claim rests on the issue of duress here, we use the manifest-weight-of-the-

evidence standard of thereview. See Tabassum, 377 11l. App. 3d at 775 n.3. Asnoted above, atrial

-12-
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court’sfinding is against the manifest weight of the evidence when it appears to be unreasonable,
arbitrary, or not based on the evidence. Wildman, Harrold, 317 Ill. App. 3d at 599. We will not
reverse atria court’s decision if differing conclusions can be drawn from conflicting testimony
unless an opposite conclusion is clearly apparent. 1d. (citing Buckner, 311 Ill. App. 3d at 144).
131 Inthe current matter, the trial court’s determination that petitioner freely entered into the
contract was consi stent with the manifest weight of the evidence. Thetrial court was presented with
conflicting testimony regarding the circumstances under which petitioner entered into the contract.
Respondent testified that he was angry after learning that petitioner used the property to obtain a
home equity line of credit. Petitioner testified that she signed the contract because she felt that she
had no other choice. However, the record also reflects, as the trial court noted, that petitioner’s
attorney suggested modifications to the contract, which were incorporated. See Tabassum, 377 I11.
App. 3d at 767-77 (concluding that a trial court’s finding of duress, and finding of procedural
unconscionability, was against the manifest weight of the evidence becausethe party alleging duress
was represented by counsel and that changesto the agreement were made between thefirst and final
drafts). Therefore, although there was conflicting testimony, we will not reverse the trial court
because an opposite conclusion from the trial court’s determination is not clearly apparent. See
Wildman, Harrold, 317 Ill. App. 3d at 599.

132 We next turn to petitioner’s argument that the contract was substantively unconscionable.
Substantive unconscionability concernsthe actual termsof the contract and occurswhen the contract
isso one-sided dueto an overall imbalancein obligations and rightsimposed by the bargain that one
party is oppressed. Kinkel, 223 1ll. 2d at 28. Stated differently, unconscionable terms have been

defined as being “improvident, totally one-sided, and oppressive.” Inre Marriage of Richardson,

13-
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237 11l. App. 3d 1067, 1080 (1992). We review thisissue de novo, but to the extent that we must
consider factual findingsin our analysis, wewill use the manifest-wei ght-of-the-evidence standard.
See Tabassum, 377 Il App. 3d at 777.

133 Inthe current matter, the record is devoid of any indication that the terms of the contract
wereimprovident, one-sided, or oppressive. Petitioner used the property to secure a$110,000 home
equity line of credit. She secured the loan without respondent’ s knowledge despite him having an
egual equity share in the property. The contractual terms provided that, as a result of petitioner
receiving the loan and respondent being entitled to one-haf of the loan received, she would pay
respondent $10,000 by adate certain, give him a$35,000 credit toward child support payments, and
pay him an additional $10,000 when the property was sold or transferred. In return, respondent
would relinquish any equity rightshe had in the property. Whileweare cognizant that petitioner was
solely responsible for repaying the loan, she received in return the benefit of respondent no longer
having an equity interest in the property. Asnoted above, petitioner was, in essence, ableto usethe
home equity line of credit as a mechanism to purchase respondent’ s equity interest in the property.
Therefore, we reject petitioner’ s contention.

134 F. Retroactive Child Support

135 Petitioner’ snext contentionisthat thetrial court abused itsdiscretion in denying her request
for retroactive child support. Petitioner argues that respondent had an obligation to support the
minor from birth, but did not do so from 1992 until 1997, when the parties began living together.
Therefore, according to petitioner, the trial court did not properly apply the statutory factors
enumerated in section 14(b) of the Illinois Parentage Act of 1984 (the Parentage Act). 750 ILCS

45/14(b) (West 2006).
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136 Section 14(b) of the Parentage Act provides that atria court “may order any child support
payments to be made prior to the commencement of the action.” 1d.; Department of Public Aid ex
rel. McFarland v. Thompson, 218 I1l. App. 3d 1099, 1104 (1991). Section 14(b) providesthat, in
determining whether such payments should be ordered, the trial court shall consider all relevant
factorsin determining asupport award under the lllinois Marriage and Dissolution of Marriage Act
(the Marriage Act) (750 ILCS 5/101 et seq. (West 2006)) and other equitable factorsincluding, but
not limitedto: (1) thefather’ sprior knowledgeand circumstancesof thechild sbirth; (2) thefather’s
prior willingness or refusal to help raise or support the child; (3) the extent to which the mother
informed the father of the child's needs or attempted to seek or require his help in rearing or
supporting the child; (4) the reasons the mother did not file the action earlier; and (5) the extent to
which the father would be prejudiced by the delay in bringing the action. 750 ILCS 45/14 (West
2006). “The standard of review for a current or retroactive child support award in paternity cases
iswhether the award is an abuse of discretion or the factual predicate for the decision is against the
manifest weight of the evidence.” Inre Janssen, 292 Ill. App. 3d 219, 223 (1997).

137 In the current matter, the trial court did not abuse its discretion in denying petitioner
retroactive child support. The record reflects that the trial court carefully considered the statutory
factors outlined in section 14(b) of the Parentage Act. In rendering its ruling, thetrial court noted
that respondent wasaware of theminor’ shirth and that the evidencereflected that respondent hel ped
support the minor from as early as 1997. The trial court also emphasized that it was unsure why
petitioner not did bring the action earlier. Because it is clear from the record that the trial court
properly considered the statutory factors outlined in section 14(b) of the Parentage Act, and the

record reflects that respondent supported the minor before petitioner brought her action for child
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support, thetrial court’ sfinding was not against the manifest weight of the evidence. See Janssen,
292 1ll. App. 3d a 225 (holding that because a trial court’s finding regarding retroactive child
support was consistent with the evidence, its ruling was not against the manifest weight of the
evidence).

138 G. Contractual Provision to Credit Child Support

139 The penultimate issue on apped is whether the provision in the parties 2005 contract
crediting respondent with $35,000 in child support payments is enforceable. Petitioner maintains
that the contractual provision isunenforceable becauseit violates public policy for threereasons: (1)
awarding an equitableinterest to unmarried cohabitantscontravenesthe purpose of theMarriage Act;
(2) the agreement is unenforceabl e unless found by the court to bein the minor’ s best interest; and
(3) the contractua provision is “tantamount to an agreement” that petitioner will not seek child
support. We disagree with petitioner’ s arguments.

140 1. The Marriage Act

141 Petitioner first argues that the contractua provision violates public policy in that it
contravenes the Marriage Act by granting mutually enforceable rights to knowingly unmarried
cohabitants. In support of thisargument, petitioner cites Hewitt v. Hewitt, 77 1ll. 2d 49 (1979), and
Ayalav. Fox, 206 1ll. App. 3d 538 (1990). In Hewitt, our supreme court held that the plaintiff, who
lived with the defendant for five years in an unmarried, family-like relationship to which three
children were born, could not recover her equitable share of the profits and properties accumulated
by the parties during that period. Hewitt, 77 Ill. 2d at 65-66. The basis of the supreme court’s
holding was that the “practical effect” of permitting such relief would be the reinstatement of

common-law marriage. 1d. Subsequently, in Ayala, this court followed Hewitt and concluded that
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the plaintiff did not have an equity interest in aproperty shelived in with the defendant even though
she contributed to the mortgage, taxes, and insurance payments. Ayala, 206 111. App. 3d at 539. The
reviewing court noted that the parties were not married and that the plaintiff was “ seeking recovery
based on rights closely resembling those arising from aconventional marriage, namely, an equitable
interest in the ‘marital’ residence.” 1d. at 542.

142  Wefind Hewitt and Ayal a distinguishabl e, and therefore, unpersuasiveto thematter presently
before us. Subsequent to those decisions, we held in Kaiser v. Flemming, 315 Ill. App. 3d 921
(2000), that the plaintiff could recover money she gave the defendant to pay off the mortgage on his
home. In Kaiser, the parties were living together in an unmarried relationship. Id. at 923. The
defendant suggested that the plaintiff, who previously received a lump sum payment from the
dissolution of her prior marriage, use that money to help the defendant pay off his mortgage which,
according to him, would enable them both to save more money. Id. Asaresult, the plaintiff gave
the defendant a check for $47,188.38, the amount remaining on his mortgage, which the defendant
used to pay off themortgage. Id. The parties shared expenseswhileliving together, but the plaintiff
ultimately moved out after the relationship strained. 1d. at 924. The plaintiff attempted to get the
money she contributed to the mortgage back from the defendant but he refused, telling her that he
would repay her the amount when the property sold, deducting her share of the utility bills that he
paid while she lived the in the property. Id. This court held that the plaintiff could recover that
money she contributed toward the defendant’s mortgage, and in so doing, distinguished Ayala.
Specificaly, we concluded “Unlike the plaintiff in Ayala, the plaintiff here alleged rights
substantially independent from her nonmarital relationship with the defendant. *** Further, the

plaintiff in Ayala sought additional relief akin to amarital relationship and based her claims on the
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fact that she and the defendant * lived together as husband and wife.’” Id. at 926.

143 Here, similar to the plaintiff in Kaiser, respondent’s equity claim in the property is
substantially independent from hisnonmarital rel ationship with petitioner. Whilethepartiesdidlive
together asafamily unit for aperiod of time, the record reflectsthat respondent’ s claim to an equity
in the property was not primarily based on that relationship. Instead, it was based on the capital and
labor he contributed to make the property habitable. In addition, the record reflects that, although
respondent sought an equity interest in the home, he did not seek any additional relief akin to a
marital relationship. Seeid. Therefore, because respondent’s equity interest in the property is
substantially independent from his nonmarital relationship with petitioner, we conclude that
awarding him an equity interest does not violate the purpose of the Marriage Act.

144 2. Minor’s Best Interest

145 Petitioner next argument that the contract violates public policy is premised because the
contract was an extrajudicial child support agreement that was not approved by a court. In support
of thisargument, petitioner relieson Blisset v. Blisset, 123 111. 2d 161 (1988). In Blisset, the plaintiff
filed a petition to collect delinquent child support payments from the defendant. Id. at 164. The
defendant argued that the plaintiff released him from his child support obligations in exchange for
his agreement to surrender hisvisitation rights. Id. Thereviewing court held that the agreement to
waive child support wasnot enforceabl e because the partiesfailed to obtainjudicial approval of their
agreement, “but rather usurped the judicia function by modifying the court-ordered child support
obligation themselves.” Id. at 168.

146 We agree with petitioner that a contract releasing one party from his or her child support

obligations without judicial approva is unenforceable because it violates public policy. As our
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supreme court stressed in Blisset, safeguarding the best interests of minors by establishing in court
that they will have adequatefinancial support inthe absence of child support paymentsisparamount.
Seeid. Therefore, because the parties did not attempt to get court approval for their agreement that
a$35,000 credit toward respondent’ sfuture child support paymentswasin the minor’ sbest interest,
that contractual provision is unenforceable because it violates public policy.
147  Nonetheless, whilethe contractual provision providing respondent with a$35,000 advance
credit toward child support is unenforceable, prior Illinois courts have held that, if equity demands,
aparty may be given credit for either voluntary or involuntary overpayment of child support. Inin
re Marriage of Tollison, the respondent overpaid child support payments of $4,697.78. Inre
Marriage of Tollison, 208 Ill. App. 3d 17, 19 (1991). The respondent argued that he was entitled
to reimbursement for the overage. 1d. The reviewing court noted that the general ruleis that no
creditisgivenfor thevoluntary overpayment of child support, evenif theoverpayment resulted from
the mistaken belief that the payment waslegally required. Id. at 19-20. However, the court further
noted that an exception to the rule existed where the equities of the circumstances demanded,
provided that the credit would not result in hardship. Id. at 20. The court concluded:
“[The respondent] cannot be denied relief simply because no procedural mechanism or
current legal procedure exists to undo the error. Thelaw isreplete with legal theories such
asconstructivetrusts, implied in law contracts, etc., the underlying principle of whichisthat
one person should not profit at the expense of another because of awrong or mistake. These
doctrines were crafted to provide justice where it otherwise would not be done.” Id.
For the exception to the general rulethat no credit towardsavoluntary overpayment of child support

to be a applicable, a court must conclude that the equities demand a credit and no hardship would
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result to the minor. Seelnre Marriage of Olsen, 229 I1l. App. 3d 107, 114-15 (1992).

148 Although Tollisoninvolved acredit for the overpayment of chid support, whereas this case
involves an advance credit towards future child support payments, we find the reviewing court’s
reasoning persuasive. The equities in this case dictate that respondent be allowed to apply the
unaccounted $35,000 from his share of the equity in the property toward child support. Aswe held
above, thetria court’sfinding that respondent had an equity interest in the property was consi stent
with themanifest weight of theevidence. Petitioner borrowed money by using equity inthe property
without informing respondent beforehand. Petitioner also did not remit to respondent his share of
the money that was borrowed. To allow petitioner to profit at the expense of respondent dueto her
refusal to give him his fair share of the home equity line of credit would be contrary to our prior
holding enforcing the 2005 contract and contrary to the ends of justice.

149 Moreover, the record is devoid of any indication that the minor would be harmed by
providing respondent with a credit toward child support. We recognize that petitioner testified that
she did not believe that a prepayment of child support was in the minor’s interest. However, her
testimony did not address the issue of how the minor would have been harmed by respondent’s
advance payment toward child support, or explain what necessities she would not able to provide
for the minor without the $35,000 in child support payments. More important, although the 2005
contract provided respondent with a$35,000 credit toward child support, it still required him to pay
for one-haf of the minor’s necessary medical, dental, and counseling services not covered under
insurance, one-half of the minor’s college expenses, and one-half of any “ extraordinary fees’ from
extracurricular activities that the parties agreed to in advance. Therefore, after considering the

equities and the lack of any indication that the minor would suffer harm, we conclude that
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fundamental fairness demands that respondent be given a $35,000 credit toward child support
paymentsfrom the date of the petition’ sfiling through the minor’ semancipation. SeeTollison, 208
II. App. 3d at 20 (*While there appears to be no precedent providing that [the respondent] must be
given acredit for hisinvoluntary overpayments, fundamental fairness demands that such credit be
given.”).

150 Weaffirm the portion of thetrial court’sorder entering ajudgment against petitioner and in
favor of respondent for $11,800. The record reflects that the minor was emancipated on May 22,
2010, and asaresult, respondent owed $23,200 in child support from the date of the contract through
the minor’ s emancipation. Because the equities demand that petitioner not be permitted to profit at
respondent’ s expense by obtaining a home equity line of credit without remitting to respondent his
equitable share, and the minor would not be harmed, we agree with the trial court’s determination
that petitioner should be responsible for the difference.

151 3. Agreement Prevents Petitioner from Seeking Child Support

152 Petitioner's final argument in support of her contention that the contractual provision
crediting respondent with $35,000 in child support is unenforceable is that the provision is
tantamount to an agreement that she will not seek child support or child support modification.
Petitioner citesInreMarriageof Rife, 376 I1l. App. 3d 1050 (2007). In Rife, the partiesentered into
a martial settlement agreement providing that, if the wife attempted to modify the visitation,
residency, or support structurefor the children expressed in the agreement, she would lose her right
to withdraw funds from an investment retirement account. Id. at 1052. The reviewing court held
that enforcing the agreement was contrary to public policy because it had the effect of “chilling [the

wife' s] exercise of her right to seek judicial intervention in the best interests of the children.” 1d. at
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1064. In reaching its determination, the reviewing court rejected the husband’s argument that,
because the wife used the $1,900 monthly withdrawa from the IRA for support and she could
petition the court for an additional $1,900 in support if her right to withdraw from the IRA was
forfeited, the agreement did not prevent her from seeking judicial intervention. Id.

153 Rifeisdistinguishable. Inthat case, the wifewould suffer aclear and unmistakabl e financial
harm if she sought court intervention, i.e., the loss of $1,900 per month from the IRA withdrawal.
Conversely, here, the contract did not provide that petitioner would lose access to any funds or
otherwise suffer financial harm if she sought to seek court intervention to protect the minor’s best
interest. Instead, the contract provided that respondent would receive an advance credit of child
support payment to account for a portion of the equity he was entitled to from the home equity line
of credit. Inaddition, aswe emphasized above, the contract still required respondent to pay for one-
half of the minor’s medical bills not covered by insurance, one-haf of his college expenses, and -
one-half of any extraordinary extracurricular activities. The contractual provision at issue here does
not have the same deterrent effect on seeking judicia intervention, when doing so would bein the
best interest of the minor, asthe contract in Rife. We, therefore, declineto disturb thetrial court’s
judgment.

154 I11. Conclusion

155 For the forgoing reasons, we affirm the judgment of the circuit court of Du Page County.

156 Affirmed.
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