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ORDER
Held: Dueto errors of thetrial court improperly admitting weapons-related evidence and
the State’s improper closing argument, we reversed defendant’s conviction and
remanded the case for anew trial.
1  After ajury tria, defendant, Elvin R. Dooley, was convicted of aggravated cruelty to an
animal (510 ILCS 70/3.02 (West 2010)) and sentenced to 20 months' imprisonment. Defendant
makes several arguments as to why he was denied afair trial: (1) thetria court erred by admitting

weapons-rel ated evidencethat wasnot rel ated to the charges at issue; (2) hewasdeprived of hisright

to present a defense due to various rulings by the court; (3) the prosecutor engaged in numerous
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instances of misconduct; and (4) thetrial court erred by failing to respond to repeated inquiries by
thejury. We reverse and remand for anew trial.

12 |. BACKGROUND

13  OnFebruary 24, 2010, agrand jury indicted defendant on one count of animal torture (510
ILCS70/3.03(a) (West 2010)), one count of aggravated cruelty (510 ILCS 70/3.02 (West 2010)), and
18 counts of possession of afirearm without arequisite firearm owner’ sidentification (FOID) card
(430 1LCS65/2(a)(1) (West 2010)). The charges stemmed from the shooting of ablack terrier type
of dogin afield near defendant’ shomein Grayslake on January 26, 2010. In aseparate indictment,
defendant was a so charged with several counts of unlawful use of aweapon by afelon.

14  Prior to trial, defendant moved in limine to allow certain testimony of Renee Wright, an
employeeof Lake County Animal Careand Control. Defendant intended to call Wright to show that
on several occasions, he had contacted that control unit to safely remove stray animalsfound on his
property. According to defendant, it was essential for the defense to be able to question Wright
about her interactionswith defendant in removing animal sfrom hisproperty becausethe Statewould
try to prove that defendant intentionally inflicted extreme physical pain and suffering to a stray dog
in causingitsdeath. The court reserved ruling on defendant’ s motion, stating that it may or may not
be relevant depending on the State’ s evidence.

15 In addition, defendant moved to sever the FOID charges from the animal torture and cruelty
charges. The State objected to thismotion, arguing asfollows. A State witness had seen defendant
raise agun up to his eyes, point it out the back window of his house, and fire it. When the police
went to defendant’ s house two days after the incident, defendant had moved all of his weapons to

afriend’s house. The State did not know which gun defendant had fired, so it needed to show its
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witnessthe gunsand have her try to identify which onewasused. The court responded that the State
was “not going to bring 18 gunsin and say pick which gun.” Claiming that it was entitled to bring
in theweapons at trial, the State responded that it would file a certificate of impairment. The court
admonished the State that it was insisting on this method to “unduly prejudice” defendant, and that
there was “no reason whatsoever to bring in 18 guns’ and tell the witness to pick the one that
defendant allegedly fired at the dog. The court granted defendant’s motion to sever the FOID
charges.

16  Atthenext hearing, the State admitted that it had overreacted and was now able to narrow
down the gun used to between four and six guns. The court replied that the State had missed the
point of itsruling. Because only one gun was used in the shooting, the prejudicial effect of bringing
in more than one gun outweighed any probative value.

17  Thecasewassubsequently transferred to another judge, and the new judge reconsidered the
original judge sruling regarding the admission of guns. The State advised the court that itswitness
had seen a scope on the gun used by defendant. Based on thisinformation, the court ruled that the
State could introduce three guns with scopes into evidence.

18  Inaddition, defense counsel asked the court to rule on its motion in limine to allow Animal
Care and Control witness Wright to testify. Wright would testify that she had responded to
defendant’ s residence after he had captured “ stray animals from dogs to other animals’ and “held
them for animal control to come and take them versus harming them.” Defense counsel argued that
Wright’ s testimony was “ extremely relevant” to disprove that defendant intentionally harmed the
dog.” The court did not find Wright’ s testimony relevant and denied the motion.

19 A. Trid
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110 1. Opening Arguments

111  Duringopening arguments, the State advised thejury that it would provide evidence showing
thefollowing. A “black terrier chow dog” was discovered outside of the Save-A-Pet shelter in the
early morning hours of January 26, 2010. The employees at the shelter tried to catch the dog, but
tono avail. Thedog then ran acrossthe street and was spotted in afield in thevicinity of the shelter.
Oneof the shelter employeesdroveto that |ocation and saw thedog. Asshedroveup, sheheard two
shots fired. There was only one house in the area, which she could see into through the window.
Looking into the house, she saw defendant hold up arifle, put the scopeto his eye, and fire athird
shot out the back window in the direction of thedog. She knocked on defendant’ s door to try to get
him to stop shooting and then ran out back to get the dog. The dog, lying in apool of blood, was
taken to the animal emergency clinic, but not in time.

112 Threedayslater, awarrant wasissued for defendant’ sarrest, and detectiveswent to his home.
Though the detectives found manualsfor guns, cases for guns, ammunition for guns, and reloading
equipment for guns, therewereno gunsat defendant’ shouse. Defendant admitted to detectivesthat
he had moved all of hisguns. At this point, defense counsel objected. In overruling the objection,
the court cautioned the State in a sidebar conference to not refer to the number of guns. The State
continued that defendant admitted to detectivesthat he had moved al of hisgunsto afriend’ shouse.
113 The defense theory was that defendant’s backyard contained different targets, such as
plywood and cans on top of abarrel, and that the shooting was an accident. Defendant opened his
door to awoman saying, “ * Y ou just shot my dog,” ” to which heimmediately responded, “ ‘1 wasn’t
shooting at adog. Comein, I'll show you exactly what | wasdoing.” ” Defense counsel argued that

the woman did not want to hear “that” and went immediately to retrieve the dog.
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114 2. State’ s Witnesses

115 Save-A-Pet employee Marilyn McLin testified first on behalf of the State. On January 26,
2010, she arrived at the shelter at 5:30 am. When she pulled into the parking lot, ablack dog that
had been sitting by arock ran up to her car. Next to the dog was abag of dry dog food and dog toys.
McLintried to catch the dog several times, but each timeit would run away. Asmore staff arrived,
they opened the doors to the shelter and put out food for the dog. The dog ate but could not be
caught.

116 Village of Round Lake Public Works employee Craig Harrison testified next. Hewas
working at the public worksbuilding around 7:45 a.m. on January 26 when he saw alittle black dog
out in a nearby field, along with a coyote. Fearing that the coyote would “chew up” the dog,
Harrison and his co-worker drove out to the areato scare away the coyote. Asthey tried to catchthe
dog, it ran into the woods and they could not find it. Later, asthey were driving, they saw the dog
again around 11:45 am. They parked and tried to catch the dog again, but it ran off into the field.
117 Around 2:15 or 2:30 p.m. that afternoon, he and his partner were back at the public works
building and saw awhite SUV inthearea. Harrison thought the person may belooking for the dog,
so he and his co-worker drove to the SUV and saw the driver, Dana Deutsch, running towards the
dog in thefield. The dog was “down.” Harrison drove into the field and got to the dog first. Its
chest and neck were covered with blood. Deutsch, whowas* crying hystericaly,” said, “ * ThisSOB
shot thedog.” ” Harrison replied, “ ‘ That’s not good, we'rein the line of fire” ” Harrison put the
vehicleto the side because“if someone was shooting at adog, wedidn’t want to get shot at.” When
asked what he observed about Deutsch, Harrison responded that “[s|he was crying profusely. She

couldn’t talk to the 9-1-1 operator like | stated before, and | had to finish the call for her and let the
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9-1-1 operator know where wewere.” The dog took a*“ couple deep gasps of air.” Harrison’s co-
worker put the dog in the back of their truck, transferred it to Deutsch’s SUV, and then she drove
the dog to the emergency vet.
118 LakeCounty Deputy Sheriff Scott Pachol sky testified that he and Deputy Lechner responded
to the scene. They approached defendant’s house and knocked on the door but there was no
response. They then peered through some windows of the house, and Deputy Lechner saw alarge
gun in one of the rooms.
119 Deputy Pacholsky then went to the emergency vet and spoke with Deutsch. When asked if
he made any observations of Deutsch, he said “yes, | did. She was hysterical, sobbing.” Defense
counsel objected, and the trial court sustained the objection, telling the State to rephrase. The
following colloguy then occurred:

“Q. You stated that [ Deutsch] was crying?

A.Yes.

Q. Did you notice anything else besides crying?

A. No, mostly just crying.

Q. Was she crying the whole time you spoke with her?

A. The mgjority. It took me awhile to have her calm down to get a statement.”
120 Save-A-Pet employee Deutsch testified regarding the shelter’ s continual efforts on January
26 to capture the dog, which she described as a 35 to 45-pound schnauzer mix. Becauseit wascold
that day, the shelter staff worried about the dog freezing. Around 2:45 p.m., Deutsch received a
report from the shelter administrator regarding a sighting of the dog, and she drove her SUV to that

location, which waslessthan one mile from the shelter. At thispoint, it had been about eight hours
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since the dog was first found, and the dog had been without resources because it had not taken any
food or water that was put out by the shelter staff.

121 Deutsch drove her SUV by the only house in the area and spotted the dog, standing in a
nearby field. In backing up her SUV to better access the dog, Deutsch heard a gun shot, followed
by another shot. Deutsch backed up more to see what was happening and |ooked through the front
window of the house. Inside, defendant raised his arms and using a scope on the gun, took aim and
fired athird shot. At this point, Deutsch exited her SUV, ran up to the house, and pounded on the
door. Defendant opened the door, and she screamed “ ‘you’ re shooting my dog.” ”

22 Deutschthen got back in her SUV, droveto thefield, and ran to the dog, which was covered
inblood. Assheran, shecaled 911. At the sametime, a public works truck pulled up beside her
and one of the workers completed the 911 call for her. They transported the dog to her SUV, and
she drove to the emergency vet.

123 Deutsch identified pictures of the scene after the dog had been shot. One of the pictures
depicted dry corn that she found in defendant’ s yard between his house and the place where the dog
was shot. Deutsch thought the corn was left out for feeding deer.

24  Oncross-examination, Deutsch was questioned about her conversation with defendant when
he opened the door, and the State objected. At asidebar conference, the State argued that whatever
defendant said to Deutsch was self-serving hearsay and inadmissible. Defense counsel argued that
defendant’ s statements to Deutsch were admissible under the completeness doctrine. Thejury was
excused so that defense counsel could make an offer of proof, which wasasfollows. After Deutsch
told defendant he was shooting her dog, defendant replied “ ‘I’m not. Would you like to comein

and seewhat I’'m shooting at? ” Deutsch did not go inside to see what he was shooting at because
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shedid not trust him. Shetold defendant shewas calling the police, and then shewent to her car and
called 911. The court determined that defendant’ s statement was self-serving and not subject to any
hearsay exception for admissibility.

125 Deutschfurther testified on cross-examination that she had named the dog “ Justice” because
she did not think it was fair that the dog died without a name.

126 LakeCounty DetectiveKevinHarriswasassigned to search defendant’ sresidencethree days
after the incident, on January 29, 2010. In the family room, detective Harris found the original

packaging for riflesand alarge chest with several shotguns. At this point, defense counsel objected
and the jury was excused. The State argued that when the police searched defendant’ s house, they
found holsters, empty boxes for firearms, manuals for firearms, and ammunition, but no firearms.
So when the police found this “mountain of evidence” with no guns, it led them to Mr. Bartz's
residence where defendant’s guns were recovered. The State argued that this evidence was
admissibleto show thetrail of how defendant had moved hisguns. Defense counsel responded that
only one shot killed the dog and that the rest of the evidence was extremely prejudicia to defendant.

The court ruled that the State could introduce evidence of ammunition, empty gun boxes, gun
manuals, and empty cases. Defense counsel requested clarification, pointing out that the court had
allowed the State to bring in only three guns. Defense counsel asked if the State was now permitted
tointroduce empty gun boxes, ammunition, and gun manual sthat did not pertain to thosethree guns.

The State responded that it was not seeking to do that, and the court said that the State was “ not
going to make a reference that they are for these guns or not. They are trying to establish that the
gunswerethere and were moved, that’ swhat they weretrying to establish.” According to the court,

this evidence was “very relevant.”
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127  After further discussion, defense counsel agreed to stipulate that the three gunsfound at Mr.
Bartz's house belonged to defendant. Following an offer of proof asto what caliber of gun could
have caused the dog’ s wound, the court ultimately limited the number of guns that the State could
introduce to two.
128 The State resumed its questioning as to what Harris found in defendant’s home. Harris
answered:
“there were several original packaging-type boxes for some firearms, we found owner’s
manuals for some firearms, we found several hundred spent shell casings, the rounds that
already had been fired and had collected the shell casings, we found multiple buckets of
those. We found reloading equipment to reload rounds as well as gunpowder to do those
reloads. Wefound the actual reloading equipment to reload ammunition, we found several
hundred rounds of live ammunition.”
Harrisfurther testified that in the backyard of defendant’ shouse, hefound ashed with asporting clay
launcher, which launched porcelain-type clays for shotgun shooting. In an attached garage, Harris
found the majority of the live ammunition that he referred to above.
129 When asked if he found any guns at defendant’ s house that corresponded with all of these
items, Harrisanswered no. Harristhen spoke to defendant and based on that conversation, went to
Thomas Bartz’' s home to recover some guns that were owned by defendant. Bartz told Harris that
defendant had dropped off the firearms at his house because defendant’ s house was for sale and he
needed another placeto storethem. Harristhen identified two of defendant’ s guns recovered from

Bartz’ s home. Harris described how the scopes on the two guns allowed a person to zoomin on a
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target. Next, the stipulation that the two guns located at Bartz' s house belonged to defendant was
read to thejury.

130 Emergency veterinarian Sharon Grogan testified regarding the dog’ snecropsy on January 26
at 3 p.m. The dog was deceased when it arrived. Grogan opined that the dog bled to death due to
a gunshot wound.

131 The State rested, and defense counsel moved for a directed verdict. Thetrial court denied
thismotion. At thistime, defense counsel also asked the court to reconsider itsruling onits previous
motion in limine to allow Animal Care and Control employee Wright to testify. Defense counsel
gave an offer of proof asto Wright’ stestimony. Wright would testify that on several occasions, she
received callsfrom defendant’ shome asking Animal Careand Control to comeand removeanimals
from the property. Wright would further testify that upon arriving at defendant’s home, he would
be outside waiting for her to come and remove the animals, and that it happened on more than one
occasion. Defense counsel clarified that the testimony was not being offered for character evidence,
but instead to rebut the State's charge that defendant had the intent to poorly treat or torture an
animal. The State argued that the evidence was not relevant. The trial court reasoned that
defendant’ s good deeds on other occasions was not sufficient to negate the his intent in the instant
case; therefore, defense counsel’ s motion was denied.

132 3. Defense Witnesses

133 Defense investigator David Asma testified regarding some photos he took of defendant’s
backyard on February 23, 2010. One of the photos depicted a 55-gallon drum or burn barrel with
apony-sized can of beer sitting on top of it. There were several holes in the burn barrel. Another

photo depicted athree by four foot piece of plywood leaning up against atree that also had several

-10-
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holesinit. Defense counsel sought to admit the photographs, and the State objected on the basisthat
defense counsel could not “tieup” the photosto the case. After adiscussion, defense counsel agreed
that Asma would not testify that the holes in the photos were bullet holes. The court reserved its
ruling asto admissibility of the photos. On March 31, 2010, Asma measured the distance from the
back door of the house to the 55-gallon drum and to the piece of plywood leaning up against atree.
The distance to the drum was 165 feet and the distance to the plywood was 180 feet.

134 LakeCounty Detective Robert Dever testified that hewas part of theinvestigation regarding
the shooting of the dog. Detective Dever testified that he went to look for evidencein defendant’s
backyard. In the backyard, he found a pony-sized can of beer sitting on top of aburn barrel. The
burn barrel had holesinit, and the beer can had one holeinit. Detective Dever took hisown photos
of defendant’s backyard, including the burn barrel and beer can. Defense counsel showed him a
photo of the burn barrel and beer can, and Detective Dever agreed that it was a fair and accurate
description of what he saw in defendant’ s backyard on January 29, 2010. When defense counsel
requested to admit the photo into evidence, the State again objected.

135 At asidebar conference, defense counsel argued that it was relevant in that it went to
defendant’ s defense. The court found that “the whole testimony here unlessit is tied up somehow
to be irrelevant, and | might strike the whole testimony about the barrel and the Coors beer. It
doesn’t prove or disprove anything here.” The court commented that it did not “ see any connection
whatsoever.” Defense counsel responded that the photos went directly to intent and whether
defendant was shooting at the dog or something else. Defense counsel pointed out that, as part of
Detective Dever’s investigation, he had taken pictures of items with bullet holes in defendant’s

backyard. Thisevidence, according to defense counsel, was* possibly excul patory” and something

-11-
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the defense should be alowed to introduce. The court ruled that absent any further tie-up, it was
reluctant to let the testimony stand.

136 Defense counsel resumed questioning, and Detective Dever testified that he took pictures of
the burn barrel and beer can because he thought such evidence might be relevant to the case. The
State declined to cross-examine Detective Dever and moved to strike histestimony asirrelevant and
immaterial. The court reserved ruling on that issue as well. Following a conversation between
defense counsel and defendant, defendant decided not to testify, and the defense rested.

137 The State then renewed its objection and moved to strike not only Detective Dever’s
testimony but Asma stestimony aswell. According to the State, defense counsel failed to tieit up
to the case. Defense counsel argued that excluding that evidence would deny defendant afair trial,
and that the photos and testimony were crucial to defendant’ sdefense. Defense counsel also argued
that the State had introduced only certain photos of the backyard, and that “not allowing the other
photos where the surrounding, surrounding backyard and what else wasin that backyard where the
dog may have been where the dog may have traveled” was extremely prejudicia. The court stated
that even assuming that the evidence showed that therewas shooting in the backyard, “ when wasthat
done? Last summer? Last fall? Tenyearsago?’ The court went on to say “regrettably, | will have
to grant the State’ s motion for the defense not having tied up the exhibits and the testimony to— or
makeit relevant in other words.” The court denied admissibility of the two photos, one showingthe
burn barrel and beer can with holes and the other showing the plywood with holes. 1t also struck the
testimony of Detective Dever and Asma, but only asit related to those two photos.

138 4. Closing Arguments

-12-
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139 Assistant State’ sAttorney (ASA) Raquel Robles-Eshbach began her closing argument stating
“His name was Justice. In Illinois, animals are protected by law, the law that you promised Judge
Booras you would follow in this case.” ASA Robles-Eshbach discussed the elements of the two
offenses of animal torture and aggravated cruelty in conjunction with the facts of the case. She
continued that “[o] n January 26, 2010, this dog we know now as Justice could not be protected from
the defendant.” At this point, defense counsel objected. At asidebar conference, defense counsel
asked ASA Robles-Eshbach to not cry in front of the jury because it was an “added emotional
element.” ASA Robles-Eshbach explained that her dog had died a few days before. The court
overruled defense counsel’ s objection, stating “[i]t's argument.”

140 Defense counsel’s theory during closing argument was that accidents happen. Defense
counsel pointed out that defendant’ shousewas|ocated on at | east oneacre of farmland, and the State
had not shown that defendant intended to shoot the dog because there was no evidence as to what
else was in defendant’ s backyard.

141 During rebuttal, ASA Michael Mermel stated:

“Again, thingsthat are saidin opening statementsand thingsthat aresaid in argument
are smply not evidence unless you’ ve actually heard it from awitness or saw it in the form
of an exhibit. So when the defense stands up before you and goes well, maybe was an
accident. Well, nobody came forward to say that. No witness said that— ”

Defense counsel objected. At asidebar conference, defense counsel argued that ASA Mermel was
shifting the burden of proof in saying that the defense did not present anything. The court sustained
theobjection. ASA Mermel disputed shifting theburden of proof, claiming that defense counsel was

allowed to argue that the shooting was an accident. Based on ASA’s comment that there was “no

13-
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evidence presented by anyone,” thetrial court changed itsearlier ruling and overruled the objection,
advising thejury that any argument not based on the evidence should be disregarded. ASA Mermel
continued his rebuttal:

“MR. MERMEL [Assistant State's Attorney]: And because of what His Honor just
told you, when there is no evidence, no evidence of any sort other than an intentional
shooting by the defendant, then—

MS. MANAK [Defense counsel]: Objection.

MR. MERMEL : —then you cannot find that as evidence and you cannot find that as
something that happened in the case, just because—

THE COURT: Overrule the objection. Same instruction.

MR. MERMEL : But becausethe defense getsup and say may this, maybethat, unless
you hear it as evidence this case, it's not—

MS. MANAK: Objection.

MR. MERMEL: —it’sjust lawyerstalking.

THE COURT: Overruled.”
The rebuttal argument continued:

“MR. MERMEL: So we did show you something that was significant in the
backyard. | believe someone described this as deer corn.

MS. MANAK: Objection, Judge.

MR. MERMEL: Now the inference—

MS. MANAK: It is not.

MR. MERMEL: That iswhat the person described it as.

-14-
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142

THE COURT: Any argument not based on the evidence should be disregarded. | will
overrule the objection.

MR. MERMEL.: That’s evidence of bating [sic], ladies and gentlemen. This is
[defendant’ §] little shooting gallery. That’s what his backyard is.”

ASA Mermel later went on to say:

“MR. MERMEL.: Y ou know what happened here. Therewasasmall black dog. He
was aone, cold, hungry, and now | can say it, the evidence shows he would have been
confused. He was suffering the tragedy of abandonment.”

MS. MANAK: Objection.

MR. MERMEL: —and now—

THE COURT: It'sargument. Overruled.

MR. MERMEL: —and now he suffersthefinal epitome, thefinal stripping away of
any civilized treatment—hewanderedinto [defendant’ s] shooting gallery. Thereisnoreason
for this. The law protects companion animals from this type of treatment. You don’t use
man’s best friend for blood sport and skill killing.”

5. Jury Questions

During jury deliberations, the jury sent a note to the court asking if it waslegal or illega to

kill aferal dog. Both parties agreed that the court should respond that the jury already had all the

instructionsand evidence. Later on, thejury sent another note to the court stating “We cannot reach

a unanimous decision on either charge at thistime. Please advise.” Both parties agreed that the

court should advise thejury to continue deliberating. Two hourslater, thejury sent four notesto the

court: (1) asking if there was any further clarification on the legal definition of companion animal;

-15-
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(2) asking if the jury could obtain a transcript of Dr. Groan’s testimony; (3) stating that it had not
made progress since the last note; and (4) asking if “[b]y default, is adog considered a companion
animal?’ The court responded that the jury had the evidence and the law necessary for it to decide
the case and to keep deliberating. Finally, the jury sent a note to the court stating that certain
membersdid not believe that they would make any more progressthat night. The court rel eased the
jury for the night to reconvene in the morning. The next day, the jury found defendant guilty of
aggravated cruelty and not guilty of animal torture.

143 Defendant filed a posttrial motion, which the trial court denied. Following a sentencing
hearing, defendant received aterm of 20 months’ imprisonment.

144 1. ANALYSIS

145 Defendant makes several arguments on appea as to why he was denied a fair tria.
Specificaly, defendant argues that the trial court improperly: (1) admitted weapons-related
evidence; (2) barred Deutsch from testifying on cross-examination as to defendant’ s response after
she knocked on his door and accused him of shooting her dog; (3) barred photos and testimony of
Dever and Asmaof target practicein defendant’ sbackyard; (4) barred Wright’ stestimony of his past
actions with Animal Care and Control; (5) alowed the State to €licit testimony that Deutsch was
crying hysterically and that Harrison feared that they werein theline of fireand did not want get shot
at; (6) alowed the State to inflame the passions of the jury during closing argument by repeatedly
referring to the dog as “ Justice,” crying, portraying defendant as a “ gun-crazed animal killer,” and
shifting the burden of proof; and (7) failedto clarify for thejury the meaning of theterm “companion
animal.” We do not review all of defendant’s contentions but determine that three of them have

merit.

-16-
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146 A. Weapons-Related Evidence

147  First, defendant arguesthat he suffered substantial prejudicewhenthetrial court allowed the
State to introduce evidence relating to weapons that was not connected to the offenses with which
he was charged.

148 It is within the trial court’s discretion to determine whether evidence is relevant and
admissible. Peoplev. Hanson, 238 11l. App. 3d 74, 101 (2010). A decision to admit evidence will
not be overturned unlessit is arbitrary, fanciful, or unreasonable. 1d. Evidenceisrelevant if it has
any tendency to make the existence of any fact that is of consequence to the determination more
probable or less probable than it would be without the evidence. Peoplev. Green, 339 IIl. App. 3d
443, 453-54 (2003). Evidenceis admissibleif it isrelevant to an issue in dispute or its probative
value is not substantially outweighed by its prejudicia effect. 1d. In other words, a court may
exercise its discretion and exclude evidence, even if it isrelevant, if the danger of unfair prejudice
substantially outweighs any probative value. Hanson, 238 Ill. App. 3d at 102.

149 Turningtotheweaponsevidencein particular, aweapon may beadmitted into evidence only
wherethereis proof to connect it both to the crime and to the defendant. Peoplev. Tucker, 317 III.
App. 3d 233, 241 (2000). “In order to establish aconnection there must be: (1) sufficient testimony
to establish that aweapon was used; (2) substantial evidencethe defendant participated in the crime,
and (3) testimony that the weapon admitted was similar to the one used during the crime.” 1d.
150 At the outset, we recognize that defendant does not challenge the two guns admitted into
evidence. Rather, he challenges Detective Harris testimony regarding weapons-related
paraphernaiathat wasfoundin hishomeand on hisproperty. Specifically, Detective Harristestified

that in defendant’ shome, hefound several original packaging-typeboxesfor somefirearms, owner’s
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manualsfor some firearms, several hundred spent shell casings, multiple buckets of the rounds that
had already been fired, rel oading equipment and gunpowder to reload rounds, and several hundred
rounds of live ammunition. In addition, Detective Harris testified that defendant’s backyard
contained ashed with asporting clay launder, and that the attached garage stored the maj ority of live
ammunition.

151 Defendant likensthiscaseto an older supreme court case, Peoplev. Smith, 413111. 218, 220-
21 (1952), wherethe defendant, convicted of murder after aholdup, argued that the admi ssion of two
sawed-off shotguns and some ammunition found in the trunk of the car that he was driving at the
time of his arrest constituted reversible error. The defendant, driving a car he did not own but that
was used in the holdup, was arrested six months after the murder. A search of the car revealed that
the gun found under the front seat of the car was, according to witness testimony, connected to the
shooting. Id. at 221-22. However, the State made no attempt to connect the weapons in the trunk
with the crime committed. Id. at 221. The supreme court found the admission of the shotguns
improper, reasoning that such an array of weapons could only serveto arouse thejury and prejudice
the defendant’ s position. Id. at 223. According to the court, the rule is universal that the evidence
inatrial must be confined to the question in issue, and the test of admissibility is the connection of
the evidence offered with the offense charged. 1d. at 222-23.

152 The State does not argue harmless error; it argues that no error occurred because the court
carefully limited the evidenceto packaging, manuals, and ammunition that wasnot inconsi stent with
the two weapons determined to have been capabl e of firing the shot that killed thedog. We disagree

with the State’s position on this issue, as the record indicates otherwise. The weapons-related
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evidence was not limited to the two guns admitted into evidence because it wasintroduced to show
the trail of defendant moving his guns.

153 When thismatter was being debated beforethetrial court, defense counsel asked if the State
was now permitted to introduce evidence of empty gun boxes, ammunition, and gun manuals that
did not pertain to the two guns admitted into evidence. The State interjected that this was not the
purpose behind introducing the gun-related evidence; it was to show the trail of why defendant’s
guns were retrieved from hisfriend's, Mr. Bartz's, house. The court agreed, saying that the State
wastrying to establish that the gunswere moved from defendant’ shouse, which was* very relevant.”
Perhaps if the discussion would have ended here, it would have made sense to introduce some
evidence showing how the detectiveswereledto Mr. Bartz' shouse. What happened next, however,
is that defense counsel stipulated that the two guns found at Mr. Bartz's house belonged to
defendant. Oncethis*“trail” was stipulated to, the issue was no longer in dispute, and there was no
reason for the State to introduce a plethora of weapons-related paraphernaliafound in defendant’s
home and property. Despite defendant’ s stipulation, the State was all owed to introduce evidence of
empty gun boxes, gun manuals, several hundred rounds of ammunition and spent shell casings, and
rel oading equipment and gunpowder.

154 This weapons-related paraphernalia was in no way related to the offenses with which
defendant was charged. Defendant did not deny being the shooter, and the redlity isthat one bullet
from one gun caused the dog’ sdeath. Once the gunswere stipulated to, there was simply no reason
tointroducethisevidence, except to cast defendant in abad light. Admission of theweapons-related
evidence was thus highly prejudicial. See People v. Pelo, 404 11l. App. 3d 839, 867 (2010).

(“prejudicial effect” inthiscontext meansthat the evidencein question will somehow cast anegative
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light upon adefendant for reasons that have nothing to do with the case on trial; thejury would then
be deciding the case on an improper basis, such as sympathy, hatred, contempt, or horror).

155 B. Closing Arguments

156 The improper admission of the weapons-related evidence was compounded by ASA
Mermel’ s comments during rebuttal argument, another issue raised by defendant. When the State
guestioned Deutsch, sheidentified aphoto of deer corn located in defendant’ s backyard between his
house and where the dog was shot. During rebuttal, ASA Mermel played off of the improperly
admitted weapons-rel ated evidence by arguing that the deer corn found in defendant’ sbackyard was
evidenceof “baiting” for his“little shooting gallery,” and that “[y]ou don’t use man’ sbest friend for
blood sport and skill killing.”

157 Everydefendantisentitled to afair trial free from prejudicial comments by the prosecution.
People v. Burney, 2011 IL App (4th) 100343, 1 65. Still, prosecutors are generally accorded wide
latitudein the content of their closing arguments, and they may comment on the evidence and on any
fair and reasonabl e inferences the evidence may yield. Peoplev. Runge, 234 IlI. 2d 68, 142 (2009).
We consider the closing argument as awhole, rather than focusing on selected phrases or remarks,
and will find reversible error only if the defendant demonstrates that the improper remarks were so
prejudicial that real justicewasdenied or that theverdict resulted fromtheerror. 1d.; seealso People
v. Chronik, 408 111. App. 3d 1028, 1040 (2011) (improper remarks by a prosecutor generally do not
constitute reversible error unless they result in substantial prejudice to the accused).

158 TheStatearguesthat thisissueisforfeited because defense counsel objected only to the deer
corn reference by ASA Mermel, and not the other two comments of “baiting” for defendant’s*little

shooting galery,” and using “man’s best friend for blood sport and skill killing.” We note that
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defense counsel’ s objection to the deer corn immediately preceded the “baiting” comment and was
overruled by the trial court. In any event, it is not necessary to object to every single statement in
order for usto consider the propriety of ASA Mermel’s remarks on appeal. See Peoplev. Beltran,

2011 IL App (2d) 090856, 1 60 (quoting People v. Wheeler, 226 IlI. 2d 92, 122-23 (2007)) (*

‘Accordingly, the simple fact that the defendant did not properly object to a statement does not
render that statement asif it never existed. Indeed, all statements must be considered as part of the
entirety of a prosecutor’s closing argument, and even statements not properly objected to may add
to the context of aremark properly objected to’ 7).

159 Alsoinsupport of forfeiture, the State arguesthat defendant failed to includethisissuein his
posttrial motion. Defendant’s posttrial motion included arguments regarding the State’s closing
argument, such as ASA Robles-Eshbach’ s crying, which we address next. However, we agree with
the State that defendant’ s posttrial motion did not specifically reference ASA Mermel’s comments
that the deer corn found in defendant’ s backyard was evidence of “baiting” for his “little shooting
galery,” andthat “[y]ou don’t useman’ sbest friend for blood sport and skill killing.” Nevertheless,
defendant did raise the impact of these commentsin the context of an intertwined argument, which
was his inability to introduce Wright’s testimony that he had called Animal Care and Control on
other occasions to rescue animals trapped on his property. Defendant maintained that Wright's
testimony would have rebutted the State’ s argument that he had used deer corn to lure animals onto
his property to hunt them. Thus, defendant did raise the issue in his posttrial motion in an indirect
way, and we determine that defendant has sufficiently preserved this argument for review.

160 ASA Merme’s comments during rebuttal were highly prejudicial and not based on the

evidenceor afair inferencefrom theevidence. Luring or baiting animalswith the deer corn was not
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a reasonable inference from Deutsch’s testimony that she thought that the corn was left out for
feeding deer. Moreover, we disagree with the State’s contention that referring to defendant’s
backyard as his shooting gallery wasaproper comment on the evidence. Asthe State pointsout, the
defense theory was that defendant was not shooting at the dog but something else in his backyard,
such as a target, and that shooting the dog was an accident. Contrary to the defense theory that
defendant had physical targetsin hisbackyard, the State argued that defendant used deer corn to bait
animalsinto his “little shooting gallery” for “blood sport and skill killing.” A shooting gallery of
physical targets or objects is very different than a shooting gallery of live animals. Also, ASA
Mermel made this argument in rebuttal, after defendant was denied the opportunity to present
Wright’ stestimony regarding his past behavior with other animals on his property. Defendant was
also barred from presenting evidence of physical targetsin his backyard. While we are not saying
that the trial court erred by barring Wright’ s testimony and the evidence of physical targets, ASA
Mermel’s remarks were inflammatory and highly prejudicial, especialy in light of the erroneous
admission of the weapons-related paraphernalia. Defendant was portrayed as a person who lured
animals onto his property for sport, and the several hundred spent shell casings, several hundred
rounds of live ammunition, and reloading equipment supported this theory by the State.

161 Thethird contention raised by defendant in which we agree error occurred also pertainsto
closing argument; specifically, ASA Robles-Eshbach’s crying. Defense counsel objected to this
behavior based onit aready being an emotional-laden case, and A SA Robl es-Eshbach explained that
shewas crying because her own dog had died just days earlier. Rather than sustaining the objection,

the trial court overruled it, commenting that it was “argument.”
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162 Itisimproper tocry during closing arguments. Peoplev. Beltran, 2011 1L App (2d) 090856,
167. For example, in Peoplev. Dukes, 12 111. 2d 334, 340-41 (1957), the prosecutor, during closing
argument, wept and told the jury that he knew the victim of the homicide. The supreme court
determined that his conduct was “highly improper and prejudicial,” and coupled with several
instances of improper argument, required reversal of the defendant’s conviction. 1d. at 341, 343.
163 Further contributing to the error in this case was the court’s failure to cure the error by
sustaining defense counsel’s objection to the crying and instructing the jury to disregard it. See
Runge, 234 111. 2d at 143 (appropriate considerationsin assessing the possibility of prejudice during
closing arguments is whether the objection was sustained and the jury properly instructed). Inthis
case, the crying of the prosecutor did nothing but intensify an already emotionally-charged case, and
the jury was not advised of the reason why.

164 C. Impact of Errors

165 Wenext consider theimpact of these errors. We may invoke the harmless error doctrine to
dispose of claimsof error that have ade minimusimpact on the outcome of the case. Peoplev. Blue,
189 IIl. 2d 99, 138 (2000). Pregjudice, however, is not the sole concern that drives our analysis
becauseadefendant, whether guilty or innocent, isentitledtoafair, orderly, impartial trial conducted
according to law. 1d. Cumulative error requires reversal when, as a result of multiple trial court
errors, a defendant is denied afair trial. People v. Bowens, 407 Ill. App. 3d 1094, 1111 (2011),
citing Blue, 189 Ill. 2d at 139. To determine whether a defendant’s right to a fair trial has been
compromised, we must decide whether the integrity, reputation, and fairness of the judicial process

had been compromised. Bowens, 407 IIl. App. 3d at 1111, citing Blue, 189 1ll. 2d at 138.
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166 Inlight of thethree errors described above, we believe that defendant wasdenied afair trial.
Though therewas overwhel ming evidencethat defendant fired thefatal shot to thedog, theimproper
admission of the weapons-related evidence coupled with the State’s portrayal of defendant as a
person who baited animalsinto hisbackyard for target shooting, plusthe crying, deprived defendant
of the defensethat the shooting was an accident. Therefore, defendant isentitled to anew trial. See
Blue, 189 Ill. 2d at 139 (because the errors created a pervasive pattern of unfair prejudice to the
defendant’ s case, anew trial was necessary despite the overwhelming evidence of the defendant’s
guilt).

167 Given our conclusion, we need not address the other alleged errors raised by defendant.
Many of these issues are unlikely to recur or are dependent upon whether defendant chooses to
testify.

168 [1l. CONCLUSION

169 Forthereasonsstated, wereverse defendant’ sconviction and remand the casefor anew trial.

170 Reversed and remanded.
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