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ORDER

PRESIDING JUSTICE JORGENSEN delivered the judgment of the court.
Justices Schostok and Hudson concurred in the judgment.

Held: Wherepolice conducted afull-scale custodial interrogation of defendant (wherein he
confessed to the crime), charged him, brought him to appear at abond hearing, and
placed himinjail beforegiving him hisMiranda (Miranda v. Arizona, 384 U.S. 466
(1966)) warnings, defendant’s subsequent, post-Miranda confession should have
been suppressed. The evidence supported the inference that the police engaged in
some form of the question first, warn later interrogation process, and a reasonable
person in defendant’ s position would not have understood that, post-Miranda, he
retained a genuine choice about continuing to talk to the police.

11  Defendant appedls the trial court’s 2007 denial of his motion to suppress statements. We

conclude that the motion to suppress should have been granted; accordingly, we reverse.
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12 |. BACKGROUND

13 A. Underlying Offense

4 A jury convicted defendant of: (1) aggravated criminal sexual abuse (720 ILCS 5/12-16(d)
(West 2004) (evidence showed that he, at age 28, entered into an ongoing sexual relationship with
C.0O,, then age 15, which resulted in ababy, J.0.)); and (2) aggravated battery of achild (720 ILCS
5/12-4.3(a) (West 2004) (evidence showed that he shook, squeezed, and otherwiseinflicted physical
trauma to baby J.O. that resulted in a fractured skull, lacerated liver, cerebral hemorrhaging, and
cracked ribs)). The court sentenced defendant to 5 years' imprisonment for the sex crime and 23
years' imprisonment for the aggravated battery of a child.

15 B. Procedura History

16  Thiscase hasafairly complicated procedural history. For the purposes of this appea, we
will bereviewing Judge Robert Anderson’s March 2007 ruling on amotion to suppress. Defendant
moved to suppress statements made to police on February 13 and 14, 2006. At ahearing in March
2007, the State conceded that the February 13 statements were subject to suppression because the
police did not give defendant any Miranda warnings. However, the State maintained that, after
providing defendant with his Miranda warnings the next day, the February 14 statements were
admissible. Judge Anderson agreed.

17  On December 14, 2007, during trial, defense counsel moved to admit a DV D recording of
both the February 13 and February 14, 2006 statements. The trial court allowed the motion and
summarized: “ sotherecordisclear, you said [that,] despitethe State’ sconcession [that the February
13 statements are subject to suppression,] for trial strategy purposes,] you want the jury to know

about thelength of time[defendant] wasthere and about the chronol ogy of eventsand what occurred
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[asthe jury will see the February 14 statements anyway].”

18 On December 18, 2007, ajury convicted defendant. On January 22, 2008, defendant moved
for a new trial. On April 4, 2008, the court denied the motion. On May 16, 2008, the court
sentenced defendant, and it extended the deadline for filing the motion to reconsider sentence.
Before that deadline, a newly released case (Rothgery v. Gillespie County, 554 U.S. 191 (2008)),
came to the attention of defense counsel, causing him to file an amended motion for a new trial,
raising a new basis by which the February 14, 2006, statements should have been suppressed (i.e.,
defendant’ s adversarial proceedings began when he appeared in bond court on February 14, 2006,
and that, therefore, police should have contacted the public defender’s office before questioning
defendant further).

19  On January 16, 2009, the trial court granted a new trial based on defendant’s Rothgery
argument. On April 1, 2009, defendant filed an amended motion to suppress the statements from
evidence at the new trial. On April 16, 2009, the trial court, Judge Peter Dockery, granted the
motion to suppress in part (barring statements made prior to 2:11 am. on February 13, but again
allowing the February 14 statements).

10 On June 29, 2009, before the case proceeded to the new trial, the State filed a motion to
reinstatethe 2007 conviction, pursuant to Montgjov. Louisiana, _ U.S. _ ,129S. Ct. 2079 (May
26, 2009) (apost-bond confession given after waiver of Mirandarightsretainsitsadmissibility, and
the walver acts to obviate the sixth amendment counsel issue set forth in Rothgery). On February
16, 2010, the court reinstated the conviction and sentence based on the State’ s Montejo argument.
On March 12, 2010, defendant again moved for anew trial (and to reconsider sentence). On March

16, 2010, the trial court denied the motion for anew tridl.
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111 Both partiesagreethat the reinstatement of the 2007 conviction rendered superfluous Judge
Dockery's April 16, 2009, ruling on the amended motion to suppress (barring testimony after 2:11
a.m. on February 13 but allowing February 14 statements). Both partiesagreethat the reinstatement
put defendant at the point where he stood prior to the rescission—when his posttrial motions were
being heard (and ultimately denied). Therefore, the ruling on the motion to suppress for this court
to review isthe one made by Judge Anderson in March 2007, prior to thetrial (based on the State’s
concession, barring all February 13 statements, but allowing all February 14 statements).

112 C. March 2007 Ruling on the Mation to Suppress

113 At the hearing on the motion to suppress, the State presented the following witnesses, each
of whom were involved in taking defendant’ s statements: (1) Tom Wirsing (then a sergeant with
the Lombard police department); (2) Jim Roberts (a detective with the Bloomingdale police
department); and (3) Benny Ranallo (a detective with the Lombard police department). Defendant
then testified on hisown behalf. The testimony provided by each of these witnesses, aswell asthe
DVD recording of the interrogation, established the following time-line.

114 On February 12, 2006, at approximately 9:25 p.m., Wirsing arrived at the hospital where
baby J.O. was being treated for suspected abuse. Shortly after arriving, Wirsing learned that
defendant and teenager C.O. wereJ.O.’ sbiological parents. Wirsing ordered that both defendant and
C.O. be trangported to the Lombard police station for questioning. Per investigatory practice,
defendant and C.O. were transported in separate vehicles so they could not talk to each other. Prior
to placing defendant in the vehicle, Wirsing performed a pat-down search of defendant. Wirsing
stated that defendant “was certainly a potential suspect” at that time.

115 Ataround 10 p.m., defendant was placed in a seven-by-seven foot interview room. For the
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next three hours, between 10 p.m. on February 12, and 12:55 a.m. on February 13, defendant sat
aonein the interview room while police questioned C.O. Defendant testified that, when placed in
the interview room, he felt “stressed out” because he “aready knew [the police] were going to try
to question [C.O. and him], kind of put the blame on [them].”

116 On February 13, between 12:55 am. and 1:30 am., Roberts and Ranallo interviewed
defendant. Defendant signed a consent form for the policeto search his apartment. Robertsdid not
believe defendant was in custody at thistime, stating that, if defendant had asked to |eave, Roberts
would have alowed it. Ranallo similarly believed that defendant was not in custody at this time.
Ranallo stated that, just prior to 12:55 a.m., he had finished questioning C.O., who told him that she
was responsible for the injuries. This caused Ranallo to believe that he would be questioning
defendant as awitness and not a suspect. Therefore, Ranallo did not give Miranda warningsto the
“witness.”

117 However, the DVD recording of theinterview showsthat, at 1:09 am., before defendant had
been given Miranda warnings, Roberts asked defendant: “Let me ask you this. I'll ask you this
straight up. Did you have anything to do with this baby getting hurt?’ Following this question,
defendant stated that he “could have’ or “might have’ hurt J.O.’s ribs. Roberts and Ranallo
continued questioning defendant without providing Miranda warnings.

118 Atapproximately 1:30a.m., Ranalloleft theinterview room and detective Frank Giammarese
(whodid not testify) steppedin; Robertsremained. Againwithout providing any Mirandawarnings,
Giammarese asked defendant if he hurt J.O.’ sribs (referencing the earlier admission). Inresponse,
defendant physically demonstrated how he may have hurt the baby’ sribs. Robertsand Giammarese

probed for more information, telling defendant they could tell he was holding back details.
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Defendant replied that, on arecent evening, he picked up J.O., squeezed him, and then dropped him
onthebed. Roberts and Giammarese then told defendant that the worst thing he could do waslie
to them. Inresponse, defendant showed them how he shook and squeezed J.O. Finally, defendant
admitted that, at the hospital, he and C.O. had discussed theidea of C.O. taking the blame because,
due to her age, she would be punished less. At 2:11 am., the DVD recording shows that
Giammarese told defendant that, if the police did not discover the truth, “everything could come
down on [him].” The early-morning questioning ended at 3:15 am. Defendant remained in the
interview room, occasionally sleeping in the plastic chair provided. Defendant was allowed food,
water, and access to the restroom.

119 Later that day (February 13, 2006), from 5:04 to 8:00 p.m., Ranallo again questioned
defendant, this time with detective Terry Evoy (who did not testify). Ranallo testified that he
thought that, by this point, another officer had read defendant his Miranda warnings, most likely
during the 1:30 to 3:15 a.m. interview period conducted by Roberts and Giammarese. Before going
into the room at 5:04 p.m., Ranallo asked an (unnamed) officer whether Miranda warnings needed
to be repeated once given, and the answer was no. Ranallo began the 5:04 p.m. interview by
guestioning defendant about his relationship with C.O. Defendant told Ranallo that he knew C.O.
wasyoung when they began asexual relationship and that heand C.O. werethe only two peoplewho
had contact with baby J.O. Additionally, he stated that C.O. was great with the baby and that he
(defendant) was too rough. He admitted that, in the past one or two weeks, he had “ squeezed” the
baby “hard enough to pop aballoon” 15 to 20 different timesin order to make the baby stop crying.
Defendant provided a written statement and was subsequently charged with aggravated criminal

sexual abuse and five counts of aggravated battery of a child (four of which were ultimately
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dismissed nolle prosequi). Later that evening, at approximately 9 p.m., defendant was taken to the
Du Page County jail. Hewas placed in ajail cell.

20 Onthemorning of February 14, defendant appeared (remotely, viaa screened image) at his
bond hearing. Bail was set at $1,000,000. Defendant testified that he did not understand the import
of his bond hearing, and he thought it meant he was convicted.

21 That same morning, the officers were putting together defendant’ s paperwork. It wasthen
that Wirsing was unable to locate defendant’ s Miranda waiver form. Wirsing was“aarmed,” and
he questioned the other officers, ultimately realizing that no one had given defendant his Miranda
warnings, orally orinwriting. Wirsingtestified that thefailureof thefour officers(Roberts, Ranallo,
Giammarese, and Evoy) to provide Miranda warnings was a “big mistake,” and that the other
officersdid not withhold the Miranda warningsto gain atactical advantage. Contrary to hisearlier
testimony that defendant was “certainly” a suspect when, on February 12, he was patted down and
brought to the Lombard police station, Wirsing explained that, perhapsthe officersneglected to give
defendant his Miranda warnings because “[they] were more focused on [C.O.] at that time because
she had given[] aconfession. Weinitially started interviewing [defendant] asawitness.” Wirsing
did not testify that histeam took precautionsto curethis*mistake” other than to read defendant his
Miranda warnings and try to obtain a second confession.

122 At 2:15p.m. that day, Wirsing and Ranallo escorted defendant into an interview room at the
jail and gave him hisMiranda warnings. Ranallo read each line of the Miranda waiver form, asking
defendant to initial if he understood. However, Ranallo did not expressly ask defendant if he was
willing to waive theserights. When Ranallo read the line that informed defendant that he had the

right to have an attorney present and that one would be appointed if he could not afford to hire
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counsel, defendant asked, “Isthat for right now, or [sic]?” Ranalloanswered, “ Y eah[.] [ Y]ouanswer
yesor no [to indicate you understand your right to counsel].” Defendant asked no further questions
regarding the waiver form, and he proceeded to initial each line. Defendant then repeated the
information he previously told to the police, regarding his sexual relationship with C.O., how he
squeezed and shook J.O., and how he initially convinced C.O. to take the blamefor J.O.’sinjuries.
Ranallo frequently prompted defendant’s recollection, repeating information he (Ranallo) had
learned from defendant’ s February 13 confession and then following with, “Isthis correct?” About
Six minutes into the interview, defendant stumbled inarticul ately over his words, and Ranallo told
him not to worry about it; they already had the same information on tape from the day before. After
elicitingafull oral confessionwithin 10 minutes (including thereading of the Mirandawaiver form),
defendant began working on his written confession.

123 Insum, evidence showed the time-line and context of the interview as this:

Date Time Police Officers Miranda Warnings

(Prior to the interview, defendant was separated from other involved parties, subject to a
pat-down search, transported to the Lombard police station, and placed in an interview

room).
February 13 12:55t01:30am.  Roberts and Ranallo No
February 13 1:30to 3:15am. Roberts and Giammarese No
February 13 5:04t0 8:00 p.m. Ranallo and Evoy No

(Inthisinterim, defendant was charged, transported to the Du Page County Jail, appeared
at a bond hearing, and was placed in a jail cell).

February 14 2:15t0 3:00 p.m. Ranallo and Wirsing Yes
124  Atthecloseof evidence, the partiessubmitted that theadmissibility of the February 14, 2006,

statements should be decided pursuant to Missouri v. Seibert (542 U.S. 600 (2004)). Thecourt found
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that, under Seibert, the officers' February 13 failure to give Miranda warnings was not part of a
deliberate schemeto moreeasily securethe February 14 confession. The court considered the police
testimony and stated that “Mr. Hall wasn't a suspect at first; that things changed at some point and
| am going to find that it was a mistake that the police did not give him the Miranda warnings.”

Therefore, the court denied the motion to suppress as to the February 14 statements. This apped

followed.
125 1. ANALYSIS
126 A. No Procedural Default of February 13, 2006, Argument

127 The State first argues that defendant procedurally defaulted any argument pertaining to
suppression of the February 13 statements. The State notes that, at the March 2007 hearing on
defendant’ s motion to suppress both the February 13 and 14 statements, it conceded that all of the
February 13 statements should be suppressed pursuant to Miranda (384 U.S. 436). However, when
the court denied suppression of the February 14 statements, defendant (through his counsel) chose
to present the jury with arecording of both the February 13 and February 14 statements so that the
jury could “know about the length of time [defendant] wasthere and about the chronology of events
and what occurred.” The State argues that defendant cannot now on appeal disavow his earlier
agreement during trial to admit into evidence all of the February 13 statements. See, e.g., Peoplev.
White, 25 1ll. App. 3d 391, 395 (1974) (defendant cannot complain on appeal of matters that he
himself caused to be placed before the jury).

128 Defendant responds, and the record supports, that he showed the jury the February 13
recording only for “damage control.” Defense counsel did not request to show the February 13

recording until after the trial court ruled that the February 14 statements were admissible. If the
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jurors were shown the February 14 recording in isolation, which depicted defendant readily
confessing to the charged offense, they would be highly likely to convict defendant. Asamatter of
strategy, defense counsel chose to expose the jurorsto the 20-hour interview process that began on
February 13, perhaps hoping to raise doubts in the jurors minds as to the voluntariness and
reliability of the February 14 confession. Regardless of the precise motivation behind defense
counsel’s strategy, the record supports that defense counsel would not have asked to show the
February 13 recording had the February 14 statement been, in defendant’ sview, properly suppressed.
129 Defendant concedesthat if the February 13 statements were admissible, then the admission
of the February 14 statements would be harmless error. Therefore, in order to qualify for relief on
this appeal, defendant must show that neither the February 13 or February 14 confessions were
admissible. We proceed to address the admissibility of each respective confession.

130 B. February 13, 2006, Confession

131 Defendant arguesthat he wasthe subject of acustodial interrogation asof at least 1:09 am.,
when police said to defendant: “Let me ask you this. I'll ask you this straight up. Did you have
anything to do with this baby getting hurt?’ Defendant, relying on People v. Rivera, 304 I1l. App.
3d 125, 126 (1999), contends that the question asked at 1:09 a.m. shows that he was the subject of
aninvestigation, and the statement wasai med at eliciting anincriminating response, thereby entitling
him to a Miranda warning. We agree.

132 When a defendant challenges the admissibility of his confession through a motion to
suppress, the State bears the burden of proving by a preponderance of the evidence that the
confession was voluntary. Peoplev. Sater, 228 I1l. 2d 137, 149 (2008). A trial court’sruling on a

motion to suppress presents mixed questions of law and fact. Peoplev. Alfaro, 386 11l. App. 3d 271,

-10-
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290 (2008). A reviewing court should defer to the trial court’s finding of fact, aslong asit is not
against the manifest weight of the evidence. 1d. However, the ultimate question of whether
suppression is warranted is reviewed de novo. Id. A higher court may consider the entire record
when reviewing aruling on amotion to suppress. Id.

133 When police question a suspect in custody without administering Miranda warnings, the
answers received are presumed compelled and should be excluded from the State' s case-in-chief.
Oregonv. Elstad, 470 U.S. 298, 317 (1985). In Miranda, the Supreme Court held that, prior to the
start of aninterrogation, aperson being questioned by law enforcement officersmust first bewarned
that he or she has “theright to remain silent, that any statement he [or she] does make may be used
against him [or her], and that he [or she] has the right to the presence of an attorney, either retained
or appointed,” as long as that person has been “taken into custody or otherwise deprived of his
freedom of action in any significant way.” Miranda, 384 U.S. at 444. To trigger the Miranda
exception, a finding that a defendant was in custody is essential, because the preinterrogation
warningsrequired by Miranda areintended to ensure that adefendant’ sincul patory statement is not
simply the* product of compulsioninherent in custodial surroundings.” Sater, 228111. 2d at 149-50,
guoting Yarborough v. Alvarado, 541 U.S. 652, 661 (2004) (interna quotes omitted). Also, itis
elementary that an interrogation include words or actions by the police that are reasonably likely to
evoke an incriminating response. Rhode Island v. Innis, 446 U.S. 291, 301 (1980).

134  Indetermining whether astatement wasmadein acustodial setting, the court should consider
thefollowing circumstances surrounding theinterrogation: (1) thelocation, time, length, mood, and
mode of the interrogation; (2) the number of police officers present; (3) the presence or absence of

any of the suspect’ sfriendsand family; (4) any indiciaof formal arrest; and (5) the age, intelligence,
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and mental makeup of the accused. Alfaro, 386 11l. App. 3d at 291. “The subjective thoughts of the
police or theindividual being questioned are generally irrelevant unlessthe officers belief that the
individual is a suspect is communicated in some manner to him or her, in which case it becomes
relevant to the extent it would affect how areasonable person in the position of theindividual would
have gauged his or her freedom to terminate the interview and leave.” Id. (finding the defendant
to be in custody when the tenor of police interrogation changed from inquisitive to accusatory).
135 Here, the circumstances surrounding defendant’ s interrogation support that defendant was
in custody. Defendant was separated from other involved parties, subjected to a pat-down search,
transported to a police station, placed alone in an interview room for three hours, and, 15 minutes
into the interview, directly asked if he committed the battery crime. It is difficult to think of a
guestion that alaw enforcement officer could ask a person that would be more likely to elicit an
incriminating response than the question asked at 1:09 a.m.: “Did you have anything to do with this
baby getting hurt?’ See, e.g., Alfaro, 386 Ill. App. 3d at 291 (defendant in custody when tenor of
interrogation became accusatory). Further, although defendant is not now seeking to suppress
statements made prior to 1:09 am., evidence supports that defendant was interviewed as a suspect
(rather than merely awitness) from the beginning. Defendant was one of only two people to have
had contact with baby J.O. Indeed, Wirsing testified that defendant was* certainly” a suspect when
transported to the Lombard police station and placed in theinterview room. Additionally, given that
the police knew the 30-year-old defendant had been in a sexual relationship with a15-year-old girl,
which is criminal conduct in and of itself, it would defy reason to posit that defendant was free to
terminate the interview and leave the station.

136 The State doesnot respond substantively, claiming only procedural default. Indeed, we note

-12-
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that the State, before Judge Anderson, initially conceded that the February 13 statements were
subject to suppression. Because defendant was not given a Miranda warning, any statements he
madeafter 1:09 a.m. on February 13 should have been suppressed. We need not addressdefendant’ s
arguments concerning Judge Dockery’s ruling that all statements made after 2:11 am. should be
suppressed (when the policetold defendant that if they did not discover thetruth, “everything could
come down on [him].”), because both parties ultimately agree that Judge Dockery’ sruling is not at
issue in this appeal.

137 C. February 14, 2006, Post-Miranda Confession

138 Defendant next arguesthat hisFebruary 14, 2006, confession should have been suppressed.
His primary argument is that the Miranda warnings he received on February 14 did not suffice to
remove the conditions that precluded admission of the February 13 confession because the police's
February 13 Miranda failure was deliberate, and a reasonabl e person in defendant’ s situation, upon
being given such“ midstream” Miranda warnings, would not understand that he had agenuine choice
about continuing to talk to the police. For the reasons that follow, we agree. Therefore, we do not
reach defendant’s alternative argument that the February 14 confession should be suppressed
pursuant to Berghuisv. Thompkins,  U.S. _, 130 S. Ct. 2250 (2010).

139 i. Case Law Concerning Mid-Stream Miranda Warnings

140 Defendant’s primary argument can best be understood by examining four cases, in the order
that they weredecided: (1) Elstad, 470 U.S. 298; (2) Seibert, 542 U.S. 600; (3) Peoplev. Lopez, 229
lll. 2d 322 (2008); and (4) Alfaro, 386 Ill. App. 3d 271. Each of these cases addresses the
admissibility of post-Miranda statements, where the Miranda warning was not given until after the

defendant made an inculpatory, custodia statement. These cases deal with the concern that, by
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initially withholding Miranda warnings, the police may more easily obtain a post-Miranda
confession, which the defendant would not have given if he or she had been aware of hisor her fifth
amendment right from the beginning of the custodial interrogation.

141 1. U.S. Supreme Court in Elstad: Miranda Warning Generally Cures Previous Defect
(Absent Improper Police Conduct)

142 InElstad, the police questioned the 18-year-old defendant in his family home regarding the
burglary of a neighboring home, wherein $150,000 in art objects and furnishings had been stolen.
The officers conceded that they considered defendant to bein custody, but they did not inform him
of his Miranda rights. During the questioning, the defendant made the incul patory remark, “I was
there” At that point, the officers took the defendant to the Sheriff’s headquarters. There, the
officers placed the defendant in an interview room and informed him of his Miranda rights. The
defendant indicated that he understood hisrights, and, having these rightsin mind, wished to speak
with the officers. The defendant proceeded to give a full statement concerning his involvement,
which the officers typed and defendant signed. Elstad, 470 U.S. at 300-02.

143 On apped, the Elstad court was faced with the question of whether an initial failure of law
enforcement officers to administer the warnings required by Miranda, without more, “taints’
subsequent admissions made after a suspect has been fully advised of and has waived his Miranda
rights. Id. at 303-04. The defendant essentially argued that, because he had “let the cat out of the
bag” in avoluntary yet unwarned statement, a sense of compulsion and, therefore, involuntariness
would attach to any subsequent, warned statement. Id. at 304. The court rejected this argument,
reasoning that endowing the psychological effects of voluntary unwarned admissions with
constitutional implications, would, practically speaking, disablethepolicefrom obtaining asuspect’s

informed cooperation even when the officia coercion prescribed by the fifth amendment played no
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part in either the suspect’ swarned or unwarned confessions. |Id. at 311. The court concluded that,
absent deliberate coercion or improper tactics in obtaining an unwarned statement, a careful and
thorough administration of Miranda warnings cures the condition that rendered the unwarned
statement inadmissible. Where there has been a subsequent, careful administration of Miranda
warnings, the finder of fact may reasonably conclude that the suspect made arational and intelligent
choice whether to waive or invoke hisrights. Id. at 313. Hence, Elstad established the general rule
that, absent improper tacticsin obtai ning the unwarned statement, subsequent careful administration
of Miranda warnings will allow for the admission of the subsequent warned statement.

144 2. Justice Kennedy’s Seibert Concurrence: Presumption of Exclusion
Where Initial Miranda Violation Deliberate

145 In Saibert, the Supreme Court revisited the general rule set forth in Elstad, thistime finding
that the facts before it called for adifferent result. In Seibert, the police questioned the defendant
for 30 to 40 minutes at the police station, where the defendant made an unwarned confession that
she had been involved in an arson and amurder plot designed to cover up the (allegedly accidental)
death of her disabled son. After the unwarned confession, the policetook a20-minute break. When
they returned, they informed the defendant of her Miranda rights, which she did not invoke. In
guestioning the second time around, the police used information gained from the defendant’s
unwarned confession. The defendant then repeated her confession. The police testified that they
deliberately and consciously withheld Miranda warningsto get thefirst confession, using aquestion
first, warn later strategy. Seibert, 542 U.S. at 604-06.

146 The Seibert court split with a plurality opinion, two concurring opinions, and adissent. Of
these, the plurality and Justice Kennedy’ s concurrence, which has been adopted by most subsequent

courts, arerelevant to our discussion. The plurality held that the post-Miranda warnings should be
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suppressed, reasoning that the circumstances surrounding the defendant’ spost-Miranda questioning
did not allow for areal choicebetween talking and remaining silent. 1d. at 609. Theplurality found
it particularly troubling that: (1) the unwarned interrogation was systematic, exhaustive, and
performed with psychological skill (when the police were finished there wasllittle, if anything, of
incriminating potential left unsaid); (2) the warned interrogation took place less than 20 minutes
later, in the same room, with the same officer; and (3) the officer did not inform the defendant that
her unwarned statement could not be used against her (thereby leading her to believe that there was
no point in remaining silent—she had already told them everything). Id. at 616.

147 Justice Kennedy agreed, but he found the plurality’ s holding to be too broad. He noted that
the plurality focused only on * *whether [the] Miranda warnings delivered midstream could have
been effective enough to accomplish their object’ given the specific facts of the case. [] This test
envisions an objective inquiry from the perspective of the suspect, and appliesin the case of both
intentional and unintentional two-stage interrogations.” 1d. at 621. Justice Kennedy stated that this
test, though leading to the right result here, could fall short of accomplishing the goals of the
Miranda suppression remedy in other instances. Id. at 619. The goals of the Miranda suppression
remedy includedeterringimproper police conduct and assuring trustworthy evidence. Id. Not every
Miranda violation requires suppression of the evidence obtai ned; admission may be proper when it
would further other important objectives (such as public safety) without compromising Miranda’s
central concerns. Id. Kennedy posited that Elstad reflected the desired balanced and pragmatic
approach to enforcing compliance with Miranda. Kennedy cited Elstad for examples of situations
where suppressing the post-Miranda statements would not serve the goal of deterring improper

conduct: (1) an officer may not realize the suspect was in custody when the suspect made an
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incul patory remark; or (2) an officer may have been waiting for amore appropriate timeto question
the suspect. Id. at 620. Kennedy concluded that the post-warning statements should be suppressed
onanarrower basis, formulating thefollowing rule: “When aninterrogator usesthis deliberate, two-
step strategy, predicated on viol ating Miranda during an extended i nterview, postwarning statements
that arerelated to the substance of prewarning statements must be excluded absent specific curative
steps.” Id. at 621. Examplesof such curative stepswould be abreak in time and circumstance such
that the accused understandsthat theinterrogation istaking anew turn, or an additional warning that
explains the likely inadmissibility of the prewarning custodial statement. 1d. at 622.

148 3. lllinois Supreme Court in Lopez: Application of Seibert Concurrence
(Evidence “ Supports Inference” of Deliberate Misconduct)

149 In Lopez the police came to the 15-year-old defendant’ s family home and took him to the
station for questioning regarding a murder. At 1 p.m., the police told the defendant that an
accomplice had implicated him. The defendant provided the police with information (about what,
itisnot clear). Thepoliceleft the defendant alonein theinterview room for four to five hourswhile
they continued their investigation. At 6 p.m., the policere-entered theinterview room and againtold
thedefendant that the accomplice had implicated him. Thepolicethen pointedly asked the defendant
if he wasinvolved. The defendant responded with an incul patory statement. The police did not
continueto question the defendant; they just let him keep talking. After the defendant confessed, the
police give him his Miranda warnings and terminated the interview. Lopez, 229 Ill. 2d at 362.
Three hours later, the police arranged a second interview, to be conducted by the assistant state’s
attorney with the defendant’s father present (and a translator for the father, who did not speak
English). The second interview began with asecond reading of Miranda warnings. The defendant

was never told that his prewarning statements could not be used against him. Defendant made a
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written confession, which he signed. 1d. at 365-66.
150 TheLopezcourt adopted Justice K ennedy’ s approach in determining the admissibility of the
postwarning statements. 1d. at 359 (when afragmented court decides a case and no singlerationale
has the assent of five judges, the Court’s holding may be viewed as that position taken by the
members that concurred on the narrowest grounds). The Lopez court stated:
“In applying Justice Kennedy’ sconcurrence, we must first determine whether the detectives
deliberately used aquestion first, warn later techniquewhen interrogating defendant. If there
IS no evidence to support afinding of deliberateness on the part of detectives, our Seibert
analysisends. If thereisevidenceto support deliberateness, then we must consider whether
curative measures were taken.” Id. at 361.
151 Todeterminewhether theinterrogator deliberatel y withheld Miranda warnings, courts should
consider whether objective evidence and any available subjective evidence “ support an inference’
that the two-step interrogation procedure was used to undermine Miranda. 1d. Examples of
objective evidence include: timing, setting, and compl eteness of the prewarning interrogation; the
continuity of police personal; and the overlapping content of the pre-and postwarning statements.
Id. An example of subjective evidenceis officer testimony. Id.
152 In considering whether curative measures were (adequately) taken, the relevant question is
whether, after receiving midstream Miranda warnings, a reasonable person in the defendant’s
situation would have understood that he retained area choice about continuing to talk to the police.
Id. at 364, citing Seibert, 542 U.S. at 616-17 (plurality op.), and Seibert, 542 U.S. at 622 (Kennedy,
J., concurring). Factors to consider are: passage of time between the warned and unwarned

statements, thelocation(s) wherethe statementsweretaken, whether the same person questioned the
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defendant during warned and unwarned phases, whether detail s obtai ned during the unwarned phase
were used during the warned phase, and whether the suspect wastold the unwarned statement could
not be used against him. 1d. at 364-65.

153 The Lopez court found that the interrogators deliberately withheld Miranda warnings. Id.
at 363. To determine whether the police conduct was deliberate, the court reviewed the objective
evidence as follows. After being left alone in an interview room for four to five hours, the police
told defendant for the second time that he had been implicated in a murder and asked him whether
he wasinvolved. The defendant made an incul patory statement and the police let him continue to
confess. They did not provide the Miranda warning until the defendant was finished confessing.
The court noted that subjective evidence, i.e., police testimony, weighed against finding that police
actionswere deliberate. The policetestified that they did not deliberately use the two-step process.
However, even though the trial court went on record stating that it found the police officers to be
credible, the supreme court found that the record contradicted the officers’ statements that they did
not give the defendant his Miranda warning because they did not consider him to be a suspect. Id.
at 363-64. The court noted that an accomplice implicated the defendant (and the police asked the
defendant if he wasinvolved). Id. The court concluded: “The objective and subjective evidence
availableto this court, when viewed initstotality, supports an inference that the detectives engaged
in some form of the ‘question first, warn later’ interrogation technique.” 1d. at 363.

154 TheLopez court found that insufficient curative measuresweretaken. Id. at 366. The court
recognized that the defendant was allowed to speak to his father, that the defendant ultimately
received at least two Miranda warnings, and that the assistant state’'s attorney did the questioning

rather than a detective. 1d. at 365-66. However, the statements were taken close in time (two to
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three hours), in the same room, with the same detective present, and the defendant was not told that
his prior statement could not be used against him. 1d. at 366. The court concluded that areasonable
juvenilein the defendant’ s position would not have understood that he had a genuine choice about
continuing to talk to the police, and, therefore, the postwarning statements should have been
suppressed. |d.

155 4. Second District in Alfaro: Application of Seibert Concurrence and Lopez
(Evidence “ Supports Inference” of Deliberate Misconduct)

156 In Alfaro, the defendant accompanied the police to the station to discuss a gang shooting.
The tone of the questioning soon changed from inquisitive to accusatory, effectively placing the
defendant in custody. Alfaro, 386 Ill. App. 3d at 300. Three hours into the interview, after the
defendant confessed hisinvolvement with thecrimeat | east twice, the police presented the defendant
with his Miranda warnings. The policetold the defendant that it was*just aformality.” Id. at 275.
The defendant read the Miranda form and signed it. The defendant then repeated his story. After
repeating his story, he was placed under arrest. 1d. at 276.

157 TheAlfaro court mirrored theanalysisset forthin Lopez. Id. at 302. The Alfaro court found
that the objective and subjective evidence, in its totality, supported the inference that the police
deliberately engaged in a question first, warn later interrogation strategy. Id. at 304. Asto the
subjective evidence, the court acknowledged that the officers testified that they were only seeking
leads from the defendant and that he was free to leave at any time. However, the court noted that,
though the officers knew the defendant had not received his Miranda warnings, they did not provide
the defendant with his Miranda warnings when he began to make inculpatory statements. 1d.
158 The Alfaro court found that insufficient curative measures were taken. Id. at 306. Of

particular noteto the court wasthat the officerstol d the defendant that the Miranda warning wasjust
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aformality and that the officersfailed to inform the defendant that his prewarning statements could
not be used against him. 1d. Dueto this undermining of Miranda, the Alfaro court held that all of
the defendant’ s warned statements should have been suppressed. Id. at 307.

159 ii. Application of the Case Law

160 1. Evidence “ Supports Inference’ of Deliberate Misconduct

161 Moving to the facts of the instant case, we must determine whether the objective evidence
and any available subjective evidence “support an inference’ that the two-step interrogation
procedurewas used to undermine Miranda. Lopez, 229111. 2d at 361. Again, examplesof objective
evidence include: (1) timing, setting, and completeness of the prewarning interrogation; (2) the
continuity of police personal; and (3) the overlapping content of the pre-and postwarning statements.
Id. An example of subjective evidenceis officer testimony. Id.

162  Thefirst objectivefactor (timing, setting, and completenessof the prewarning interrogation),
weighs heavily in favor of defendant. As discussed above in the custody analysis, the officers
conducted a formal, full scale interrogation against defendant. Defendant was separated from
involved parties, placed alone for three hours in an interview room at the station, and asked
accusatory questions. Theunwarned interrogation could not have been morecomplete: asin Seibert,
Lopez, and Alfaro, when the police were finished, there was little, if anything of incriminating
potential left unsaid. Unlike in Elstad, the police did not stop defendant when he began to
incriminate himself.

163  Astothesecond and third objectivefactors, officer Ranallo was present during both the pre-
and post-warning statements. When defendant stumbled over his words in the postwarning

interrogation, Ranallo told him not to worry about it; they already had the same information from
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the day before. Due largely to prompts regarding information gained from the prewarning
interrogation, defendant gave afull oral confession 10 minutes into the warned interrogation, with
an additional 35 minutes used to draw up awritten confession—thisisin contrast to the unwarned
interrogation, which took place in three sessions over a 19-hour span.

164 Astothe subjective evidence, i.e., officer testimony, we acknowledge that the officers here
testified that they did not intentionally withhold defendant’s Miranda warnings so as to obtain a
confession that the defendant may not have given had he been aware of hisrightsfrom the beginning.
However, we, like the courts in Lopez and Alfaro, find that the record contradicts this testimony.
See Lopez, 229 IlI. 2d at 363-64 (despite the trial court’s statement that it found the police to be
credible, the supreme court found that the record contradicted police testimony that the defendant
was not asuspect and, therefore, wasnot in custody), and Alfaro, 386 111. App. 3d at 304 (though the
officers denied that they were trying to elicit an incriminating statement from the defendant, they
failed to explain why they did not warn the defendant until after the defendant made severa
incul patory statements).

165 Again, thetime-line of defendant’ s prewarning interrogation was as follows:

Date Time Police Officers Miranda Warnings
February 13 12:55t01:30am.  Robertsand Ranalo No
February 13 1:30to 3:15am. Roberts and Giammarese No
February 13 5:04t0 8:00 p.m. Ranallo and Evoy No

166 Here, both Robertsand Ranallotestified that, goinginto thefirst interview, which took place
between 12:55 and 1:30 a.m., they intended to interview defendant asawitness and not as a suspect.

Therefore, they did not give defendant any Miranda warnings. The record contradicts that Roberts
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and Ranallo treated defendant purely as a witness throughout this interview session. The record
shows that, less than 15 minutes into the first interview, at 1:09 am., Roberts and Ranallo asked
defendant if he committed the battery: “Let me ask you this. I'll ask you this straight up. Did you
have anything to do with this baby getting hurt?” Asin Lopez and Alfaro, Roberts and Ranallo
should not haveasked anincriminating question to asuspect in custody without providingaMiranda
warning. Defendant answered that he might have hurt J.O.’sribs. Again as in Lopez and Alfaro,
Roberts and Ranallo failed to stop the interrogation right there and provide a Miranda warning.
Roberts then continued to interview defendant from 1:30 to 3:15 a.m., wherein defendant actually
demonstrated with a doll how he may have hurt the baby’'s ribs. Defendant repeated the
demonstration more than once. Defendant informed the police that he and C.O. had discussed the
ideaof C.O. taking the blame because, due to her age, she would be punished less. In other words,
Roberts and Ranallo, knowing they were the first to interview defendant, asked defendant
incriminating questions and allowed him to giveincriminating responses, for aperiod of 35 minutes
(Ranallo) and 2 hours and 20 minutes (Roberts), respectively, without advising defendant of his
Miranda rights.

167 TheState' sargumentsconcerningtheofficer testimony arered herrings. Ranallo’ s testimony
that he thought defendant received Miranda warnings during the 1:30 to 3:15 am. interview is not
helpful. Asdiscussed above, Ranallo was present when, at 1:09 a.m., Roberts asked defendant if he
committed the crime. Ranallo saw that no Miranda warnings had been given prior to that question.
Ranallo saw the error being made, and he did nothing to correct it. Also irrelevant is Wirsing's
testimony that hewas*aarmed” to find that defendant had not received his Miranda warning. That

one officer may have legitimately been unaware that no Miranda warning was given does not
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absolve the improper conduct of the other officers, nor does it provide a basis upon which to infer
other officers’ motive (or lack thereof) in failing to give Miranda warnings. The State’ s arguments
characterize the February 13 interrogation asinvolving so many officers (just four), with such poor
coordination amongst them, that the failure to provide any Miranda warnings was purely
inadvertent—an oversight. The record contradicts this position; Roberts and Ranallo did not need
to receive word from another officer as to whether defendant received any Miranda warnings,
because they themselves began the interrogation, elicited incriminating statements, and failed to
provide a Miranda warning.

168 The officers in this case did not, like the officers in Seibert, testify that they deliberately
withheld Miranda warnings as part of atwo-step plan. However, after the Court’ srulingin Seibert,
it isunlikely that any officer will ever again directly admit to that. See Seibert, 542 U.S. at 616;
Lopez, 229 1Il. 2d at 361. Still, wefail to see how the officers' actionsin this case differ in any real
way from the officers actionsin Lopez and Alfaro. Asin Lopez and Alfaro, the officers claimed
to be interviewing the defendant only as awitness, yet they asked him incriminating questions and
allowed him to make afull confession without interrupting to provide Miranda warnings. Wefind
that the objective and subjective evidenceavail ableto thiscourt, whenviewed initstotality, supports
the inference that the officers engaged in some form of the question first, warn later technique.
Therefore, a presumption of exclusion applies unless the State can show that adequate curative

measures were taken.!

! As set forth above, we have used the framework provided by our supreme court in Lopez,
which adopted Justice Kennedy' s Seibert concurrence. Our decision is based on our determination

that thefactsin theinstant case areanal ogousto those in Lopez and Alfar o, each of which found that
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169 2. Inadequate Curative Measures

170 Havingfound police conduct infailing to give Miranda warnings sufficiently deliberate, we
next consider whether adequate curative measures were taken. We are mindful that the trial court
did not reach this stage of the analysis. However, both sides presented evidence and argued the
issue. Essentially, therewas no testimony regarding February 14 conduct that fell outside the scope
of what was covered in the DVD recording. At the suppression hearing, the vast majority of

testimony concerned the question of whether the failure to give Miranda warnings was deliberate.

the evidence “ supported the inference” that the officers “deliberately” engaged in “some form” of
the question first, warn later two-step plan. The courts in Lopez and Alfaro, rather than label the
egregiouserror as” grossnegligence,” gavecredittotheofficers knowledgeandintelligence, stating
that the evidence“ supported theinference’ that the behavior wasdeliberate. We declinethe State’s
request that we apply the word “deliberate” more literally than applied in either Lopez or Alfaro.
Therefore, wedo not resolve theparties’ question asto whether an officer’ sgrossnegligence
in failing to provide Miranda warnings during a custodial interrogation would be enough to create
apresumption of exclusion (to berebutted only if adequate curative measures weretaken), or would
at least allow for the court to proceed to the question of whether the mid-stream Miranda warnings
cured the defect. This question appears to reveal a gap in the case law. We note that Justice
Kennedy departed from the Seibert plurality because he wanted to ensure atest narrowly tailored to
the sort of police misconduct the suppression rule is meant to deter (as opposed to an honest and
quickly corrected mistake of the sort in Elstad). It seems that gross negligence would fit into the

category of deterrable misconduct. However, we leave the question for another court to answer.
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Under these circumstances, and in the interest of judicial economy, we reach the issue of curative
measures.

171 Inevauating curative measures, therelevant question iswhether, after recelving midstream
Miranda warnings, a reasonable person in defendant’s situation would have understood that he
retained areal choice about continuing to talk to the police. Lopez, at 364, citing Seibert, 542 U.S.
at 616-17 (plurality op.), and Seibert, 542 U.S. at 622 (Kennedy, J., concurring). Factorsto consider
are: (1) passage of time between the warned and unwarned statements; (2) the location(s) where the
statements were taken; (3) whether the same person questioned the defendant during warned and
unwarned phases; (4) whether details obtained during the unwarned phase were used during the
warned phase; (5) and whether the suspect was told the unwarned statement could not be used
against him. 1d. at 364-65.

172 We acknowledge that: (1) several hours passed between defendant’s February 13, pre-
Miranda statements and his February 14, post-Miranda statements, and (2) the post-Miranda
statements were made in a different location (the Du Page County Jail rather than the Lombard
police station). A lengthy break and a change in location would typically work to cure the prior
Miranda violation, making it more likely that a defendant would be able to recognize that he or she
had a fresh opportunity to assert his or her rights. However, here, the reason for the relatively
lengthy break and change in location between the unwarned and warned statements was that
defendant went through a full-blown interrogation, was placed under arrest, transported from a
station to ajail, subjected to the booking process, given a bond hearing, and put in ajail cell. A
change in location from an investigatory facility to ajail would not make a reasonable person feel

as though he or she had a fresh opportunity to assert his or her rights; rather it would make a
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reasonable person feel as though his or her rights had aready been taken.

173 The remaining factors weigh even more heavily in favor of defendant. If ever acareful
correction of aMiranda failure was necessary, thiswasthe case. Instead, the police did not inform
defendant that his prior confession would most likely be inadmissible. To the contrary, and most
compelling to thiscourt, the police affirmatively implied that defendant’ s prior confession would be
admissible. When defendant stumbled over hiswords, Ranallo told him not to worry about it; they
had the sameinformation on tape from the day before. Lopez, 229 111. 2d at 364-65 (factor five); see
also, Alfaro, 386 IlI. App. 3d at 275 (police told the defendant the Miranda warnings were “just a
formality”). Additionaly, the DVD recording shows Ranallo, the same detective present when
defendant made hisfirst confession, read the Miranda waiver form in arelatively cursory manner.
Id. (factor three). For example, when Ranallo read the line that informed defendant that he had the
right to have an attorney present and that one would be appointed if he could not afford to hire
counsel, defendant asked, “Isthat for right now, or [sic]?” Ranalloanswered, “ Y eah[.] [ Y]ouanswer
yes or no [to indicate you understand your right to counsel].” Although Ranallo answered
defendant’ s direct question with a“yeah,” Ranallo did not provide defendant with time to let the
answer settle, in the same breath prompting defendant to initial the form. Defendant was asked to
initial the written waiver form but was not expressly asked, with time to give athoughtful answer,
whether he indeed waived his rights. When securing defendant’s second confession, Ranallo
repeatedly referred to information acquired during thefirst confession. For example, Ranallo would
make a statement based on information learned from the February 13 confession (regarding
defendant’ srelationship with C.O., or how defendant shook the baby), and ask, “Isthat correct?’ Id.

(factor four). These circumstances, taken as awhole, show that the police did not carefully correct
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the initial Miranda failing.

174 Inconclusion, particularly given Ranallo’s comment that defendant need not give a perfect
statement because they aready had his first statement on tape, a reasonable person in defendant’s
position would not have understood that he retained a genuine choice about whether to continue
talking to the police. The trial court erred in denying the motion to suppress the February 14
statements. We need not reach defendant’ s alternative argument that the statements should have
been suppressed pursuant to Berghuis.

175 [1l. CONCLUSION

176 For the aforementioned reasons, we reverse the trial court’ s judgment.

177 Reversed.
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