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IN THE
APPELLATE COURT OF ILLINOIS
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CHICAGO AVIATION PARTNERS, DUTY FREE ) Appeal from the
AMERICAS, INC., and CHICAGO DUTY FREE SHOPS, ) Circuit Court of
 ) Cook County.

Plaintiffs-Appellants, )
)

v. ) 11 CH 27487
)

CITY OF CHICAGO and WESTFIELD CONCESSION )
MANAGEMEN8T, LLC, ) Honorable

) Mary Anne Mason,
Defendants-Appellees. ) Judge Presiding.

JUSTICE NEVILLE delivered the judgment of the court.
Justices Murphy and Salone concurred in the judgment.

ORDER

¶ 1 HELD: A city acts in a legislative capacity, and not in an administrative capacity, when it
weighs a range of advantages and disadvantages of two competing proposals for
development of city property.   When a city, acting in its legislative capacity, adopts an
ordinance, the courts will not invalidate the ordinance unless it violates a constitutional or
statutory provision.  Statutes pertaining to municipalities do not apply to home rule units
unless the statutes expressly so provide.  The trial court correctly dismissed a complaint
against a city for awarding a contract to an allegedly less worthy bidder where the facts
alleged in the complaint could not support a finding that the city breached a promise or
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violated a statute or constitutional provision.

¶ 2 The City of Chicago (City) issued a request for proposals (RFP) inviting contractors to send

it offers for redesigning and managing concessions in a terminal at O'Hare Airport.  The City

passed an ordinance awarding the contract to Westfield Concession Management, LLC

(Westfield).  Chicago Aviation Partners (CAP), whose proposal lost to Westfield's, filed a

complaint against the City and Westfield to stop the redevelopment project and prayed for

a judgment awarding the contract to CAP.  CAP and two affiliated corporations in separate

counts sought damages for breach of contract and interference with prospective economic

advantage.  The trial court dismissed the complaint with prejudice.

¶ 3 On appeal, we hold that we cannot overturn the ordinance unless the City violated a statute

or constitutional provision when it enacted the ordinance.  CAP claims that the City violated

several provisions of the Illinois Municipal Code (65 ILCS 5/8-10-2.5, 8-10-3, 8-10-4 (West

2008)), but those provisions do not apply to home rule units like the City.  CAP also accuses

the City of breaching promises it made in its RFP, but on reviewing the language of the RFP

and the complaint, we find that CAP has not alleged facts that could support a finding that

the City breached any promise it made in the RFP.  Accordingly, we affirm the trial court's

judgment.

¶ 4 BACKGROUND

¶ 5 In 2009, the City issued an RFP, inviting contractors to send the City proposals for the

design, financing, construction, leasing and management of the concessions program in

O'Hare's Terminal 5, the terminal for international flights.  In the RFP, the City said:
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"It is the City's intent to award the concession offered by this

RFP to the qualified and responsible respondent who provide[s] the

best overall proposal, in the City's sole opinion.  The City is not

required to select the proposal with the highest proposed Minimum

Annual Guaranteed fees or the highest projected compensation to the

City.

* * *

The City reserves the right to reject any or all proposals and

to invite new proposals, or take such other course of action as the City

deems appropriate at the City's sole and absolute discretion.  The City

reserves the right to:

a) Waive any informality in any proposal ***.

b) Reject or cancel any or all proposals.

c) Reject any portion(s) of a proposal.

d) Reissue the RFP with or without modification.

e) Modify the locations and sizes of the offered space.

f) Select multiple proposals.

g) Negotiate all proposal elements.

Any one or more of the following causes, among others, may

be considered sufficient for the rejection of a respondent's proposal,

regardless of respondent's qualifications in respect to other Evaluation
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Criteria ***:

* * *

d) Submission of a proposal that is incomplete, conditional,

ambiguous, obscure, or that contains alterations or irregularities of

any kind.

* * *

The Agreement will become effective and binding on the date

of its counter-signature by the Mayor ("Effective Date").  The Term

will commence on the Effective Date and will expire on the 20th

anniversary of the Date of Beneficial Occupancy ***. 

*** 

*** [T]he Selected Respondent will pay to the City on an

annual basis a Concession Fee as follows:

*** The Concession Fee for each Lease Year equals the

greater of (1) the Minimum Annual Guaranteed Fee ("MAG") and (2)

the Percentage Fee, which equals the product of Percentage Fee

Rate(s) multiplied by gross concession revenues during the Lease

Year ***.

Respondent must propose 1) a MAG for each Lease Year of

the Term and 2) a Percentage Fee Rate for each Lease Year of the

Term. ***
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* * *

All proposals will be reviewed and evaluated by an Evaluation

Committee appointed by the Commissioner, which will recommend

to the Commissioner one or more respondents for award of the

subject concessions. *** [W]eights have been assigned to each of the

following Evaluation Criteria based on a 500-point scale. ***

* * *

Experience and Qualifications 100

Merchandising and Concept Plan 125

Facility Design   75

Management and Operations Plan   75

Compensation to the City 125."  (Emphasis in original).

¶ 6 Three qualified contractors, including CAP and Westfield, responded to the RFP.  The City

Council's Aviation Committee recommended approval of Westfield's proposal.  After some

negotiation that modified the terms of Westfield's bid, the City Council, on July 28, 2011,

adopted an ordinance awarding the contract to Westfield.

¶ 7 CAP sued the City and Westfield in August 2011, seeking to block Westfield's construction

at Terminal 5.  CAP alleged that Duty Free Americas, Inc. (DFA), and McDonald's

Corporation formed CAP in 1993 to manage concessions in Terminal 5.  In 1993, the City

awarded CAP a 10 year contract for managing those concessions.  After the contract expired

in 2003, the City permitted CAP to continue operating concessions at Terminal 5 on a
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month-to-month basis.

¶ 8 According to the complaint, the City issued RFPs for the development of Terminal 5

concessions in 2004, 2007 and 2008, but each time, the City decided not to award a contract

to any of the bidders.  In response to the 2009 RFP, CAP submitted a bid that included a

MAG of $11.59 million, while Westfield offered substantially less, and made its payments

contingent on the airport maintaining its emplanements at Terminal 5 at about the level

achieved in 2008.  CAP offered the City 27% of duty free sales at Terminal 5, plus varying

percentages of other sales, while Westfield offered only a flat 16% of all sales at Terminal

5.  During negotiations, Westfield agreed to give the City the right to terminate the agreement

after 10 years.  The City did not give CAP an opportunity to revise its bid to make a similar

concession.

¶ 9 In Count I of its complaint, CAP sought a judgment declaring that the City violated a state

statute and its own RFP when it awarded the contract to Westfield.  In Count II, CAP sought

an injunction to prevent the development of Terminal 5, again arguing that the contract with

Westfield violated a state statute and the RFP.  CAP sought mandamus directing the City to

grant it the contract, or to re-bid the contract, in Count III.  CAP sought to recover its bid

preparation expenses as damages based on a theory of promissory estoppel in Count IV.  In

Counts V and VI, DFA and one of its affiliates, Chicago Duty Free Shops (CDFS), sought

to recover damages for tortious interference with the economic advantage they expected to

gain if the City had awarded CAP the contract.  In Count VII, CAP charged the City with

breach of contract, and CAP identified the RFP as the contract breached.
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¶ 10 The City invoked both sections 2-615 and 2-619 of the Code of Civil Procedure (735 ILCS

5/2-615, 2-619 (West 2008)) in its motion to dismiss the complaint.  The trial court granted

the motion.  CAP, DFA and CDFS now appeal.

¶ 11 ANALYSIS

¶ 12 Ordinance

¶ 13 We review de novo the dismissal of a complaint under section 2-615 and 2-619 of the Code. 

Ferguson v. City of Chicago, 213 Ill. 2d 94, 99 (2004); White v. DaimlerChrysler Corp., 368

Ill. App. 3d 278, 282 (2006).  In Counts I, II and III of the complaint, CAP asks the court to

issue an injunction, a declaratory judgment and a writ of mandamus that would stop all

construction and other activity the City approved when it adopted the ordinance that granted

the contract to Westfield.  If this court grants CAP the relief it requests in any of those

counts, this court will need to invalidate the ordinance by which the City agreed to the

contract with Westfield.

¶ 14 Our supreme court has established severe limits on the grounds on which a court can

invalidate an ordinance.  In Landmarks Preservation Council v. City of Chicago, 125 Ill. 2d

164 (1988), our supreme court held that a court has authority to invalidate an ordinance only

if the ordinance violates a constitutional provision or a federal or state statute.  Landmarks,

125 Ill. 2d at 179.  CAP suggests that the City's alleged failure to adhere to its own RFP

provides grounds for overturning the ordinance.  But the Landmarks court specifically held

that when a city acts in a legislative capacity, its failure to adhere to self-imposed

requirements cannot justify court intervention to invalidate an ordinance.  Landmarks, 125
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Ill. 2d at 179.  

¶ 15 The adoption of a contract for development of Terminal 5 to present Chicago to international

travelers, and to produce long-term revenue for the city, required extensive deliberation about

the best use of city property and the prospective advantages and disadvantages of conflicting

approaches to that use.  In these circumstances, we find that the City acted in a legislative

capacity, and not in an administrative capacity, when it issued the RFP and when it adopted

the ordinance granting the contract to Westfield.  See DMS Pharmaceutical Group v. County

of Cook, 345  Ill. App. 3d 430, 440-42 (2003).  Because the City imposed on itself any

requirements of its RFP, we lack authority to determine whether it violated those

requirements when it adopted the ordinance. Therefore, following Landmarks, we review the

dismissal of the counts in which CAP seeks to overturn the ordinance only to determine

whether CAP adequately alleged constitutional or statutory violations that could invalidate

the ordinance.

¶ 16 CAP argues that the City violated several provisions of the Municipal Code when it adopted

the ordinance.  See 65 ILCS 5/8-10-2.5, 8-10-3, 8-10-4 (West 2008).  However, those

sections of the Code do not apply to home rule governments like the City, as none of those

sections include the language needed to make the statutes apply to home rule units.  See

Scadron v. City of Des Plaines, 153 Ill. 2d 164, 186-88 (1992).  The Code sections at issue

here, like the statute in Scadron, "do[] not specifically refer to home rule municipalities as

[they] must under our constitution if a power of a home rule unit is to be limited."  The

alleged violations of the Municipal Code and the RFP provide no grounds for invalidating
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the ordinance.

¶ 17 CAP argues that the City conducted an unfair bidding process, and that if we permit such

unfairness to go unchecked, we allow corruption and fraud to escape judicial scrutiny.  We

believe that if CAP could show corruption or fraud, it could show that the procedures

violated applicable statutes.  See 720 ILCS 5/33E-1 et seq. (West 2008).  Because the City

is a home rule unit of government, and CAP has not alleged that the award of the contract

to Westfield violates a constitutional provision or a statute applicable to a home rule unit of

government, the trial court correctly dismissed CAP's counts for a declaratory judgment, for

an injunction, and for mandamus.

¶ 18 Breach of Contract

¶ 19 CAP could recover its bid expenses as damages for breach of contract without an

invalidation of the ordinance awarding the contract to Westfield.  See Kajima/Ray Wilson

v. Los Angeles County Metropolitan Transportation Authority, 23 Cal. 4th 305, 315-20, 1

P.3d 63, 69-72 (2000) (collecting cases); State Mechanical Contractors, Inc. v. Village of

Pleasant Hill, 132  Ill. App. 3d 1027, 1032 (1985).  For the causes of action CAP attempts

to state in Counts IV and VII of its complaint, it needs to show that the City made a promise

in its RFP, and that it breached that promise.  Similarly, for Counts V and VI, DFA and

CDFS alleged that they had reasonable expectations of continuing to do business with CAP

in Terminal 5 because of the promises the City made in its RFP.

¶ 20 CAP argues that the City breached the RFP because it allowed Westfield to make a bid in

which Westfield did not guarantee payment of the proposed MAG.  Westfield made the
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payment of its proposed MAG depend on continued traffic in Terminal 5 at approximately

the rate achieved in 2008.  The RFP permits the City to reject a proposal as incomplete, but

the RFP includes no promise that the City will reject incomplete proposals.  When the City

considered a proposal from Westfield that included a contingent MAG, the City did not

breach any promise it made to CAP.

¶ 21 The City in the RFP promised to evaluate all of the proposals using a system by which it

awarded points to each proposal for each of five evaluation criteria.  CAP claims that the

City awarded Westfield's proposal points as the bidder providing the greatest compensation

to the City, although the most Westfield projected it would pay to the City amounted to less

than the MAG CAP guaranteed it would pay.  The City Council debates included in the

record show that the City did not believe CAP's revenue and payment projections included

in its proposal.  The City instead accepted Westfield's projections for the revenues Westfield

and the City would realize with the new construction and design Westfield proposed, and the

counsel members concluded that the City would actually receive greater payments under the

Westfield proposal.  

¶ 22 Even assuming the council erred, and the council should have awarded CAP's proposal the

maximum points for payments to the City, CAP still has not alleged facts that could support

a finding that the City breached the RFP.  The City expressly stated in the RFP that "The City

is not required to select the proposal with the highest proposed Minimum Annual Guaranteed

fees or the highest projected compensation to the City."  (Emphasis in original).  The

complaint includes no allegation about the other factors the City promised to weigh in
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evaluating proposals.  The facts alleged in the complaint cannot support a finding that the

City incorrectly awarded points for Westfield's experience and qualifications, merchandising

and concept plan, facility design, and management and operating plan.  The complaint's

allegations do not support a finding that the points the City should have awarded CAP would

have outnumbered the points the City properly awarded to Westfield on all criteria.  Thus,

even if CAP could prove the truth of all facts alleged in the complaint, it would not have

proved a breach of contract or other actionable breach of promise.  Because CAP, DFA and

CDFS premised counts IV, V, VI and VII on breaches of promises made in the RFP, the trial

court correctly dismissed the counts for failure to state a cause of action.

¶ 23 CONCLUSION

¶ 24 Because the City acted in its legislative capacity when it evaluated the proposals for redesign

and management of concessions in Terminal 5, we cannot disturb the ordinance in which the

City awarded the contract to Westfield unless the City violated a constitutional or statutory

provision.  CAP claims that the City violated parts of the Municipal Code, but those

provisions do not apply to home rule units like the City.  The facts alleged in the complaint

cannot support an inference that the City breached any promise it made to CAP.  Therefore,

we affirm the dismissal of CAP's complaint with prejudice.

¶ 25 Affirmed.
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