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ORDER

M1 HELD: Dismissa of action with pregudice was affirmed where: (1) plaintiff's second-
amended complaint failed to comply with the pleading requirements of section 2-603 of the
Code of Civil Procedure; (2) second-amended complaint failed to alege either acommon-
law or statutory cause of action for either unpaid incentive compensation or attorney fees
against plaintiff's former employer; and (3) plaintiff failed to present any other set of facts
which would support any further attempt to amend his complaint.

12  Plaintiff, Dr. Robert S. Rosenson, a licensed physician, filed the instant suit against his

former employer, defendant, Northwestern M edical Faculty Foundation (the Foundation), anlllinois
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not-for-profit corporation. Plaintiff's second-amended complaint sought damages for the
nonpayment of incentive compensation in 2006, theyear plaintiff terminated hisemployment. After
that complaint was dismissed with prejudice, plaintiff appealed. For the reasons that follow, we
affirm.

13 |. BACKGROUND

14  Therecord reflects that plaintiff worked for the Foundation as a member physician in the
department of medicine, division of cardiology, from December 1, 2000, until his resignation
became effective on November 30, 2006. On November 27, 2000, plaintiff had entered into a
member employment agreement with the Foundation (employment agreement) for an initial term,
beginning December 1, 2000, and ending August 21, 2001. The employment agreement renewed
automatically for yearly terms, unless either party notified the other of an intent not to renew within
90 days of the relevant termination date. The employment agreement also provided that the
agreement and attached schedules and exhibits constituted "the entire agreement between the
parties."

15 Plaintiff's compensation was set forth in section 3 of the employment agreement. Section
3.1 provided that the "Foundation shall initially compensate" plaintiff with asalary in accordance
with schedule 2, which was attached to the employment agreement. The Foundation had the right
to review plaintiff's salary annually and make changes based on that review or, otherwise, modify
the salary pursuant to the Foundation's policy and procedures. Plaintiff's fringe benefits were
detailed in both section 3.2 and an attached schedule 3, and could similarly be modified or

eliminated by the Foundation. Additionally, section 3.3 and schedule 2 of the employment
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agreement both dealt with incentive compensation. Section 3.3 stated:
"Payment of incentive compensation, if any, shall be subject to Foundation policies and
procedures. The Foundation reserves the right to change, amend and/or eliminate the
incentive compensation program with or without notice; any such change, amendment, or
elimination would apply to al program participants." (Emphasis added.)
Schedule 2 included similar language, stating again that the Foundation had the right to change or
eliminate the incentive compensation program, and that payment, "if any, shall be subject to
Foundation policies and procedures and then-current legal standards applicableto the Foundation."
(Emphasis added.)
16 Other rel evant compensati on provisionswere set forthin the Foundation's” Member Base and
Incentive Compensation Plan, Policy and Procedure Manual" (manual). The purpose of the
Foundation's base and incentive compensation plan, as set forth in the manual, was "to provide a
basis for rewarding members for their academic, clinical and administrative achievements.” Any
incentive compensation plan of adepartment or division, wasto be consistent with the Foundation's
guidelines and approved by the compensation and finance committees of the board of directors. The
finance committee of the board had the duty to recommend, to the board or the executive committee,
financial targetsand base and i ncentive compensation targetsfor the Foundation and itsdepartments.
17  Themanual, in the introductory paragraph of a section entitled "Incentive Compensation
Plan," stated that members "shall be given the opportunity" to receive incentive compensation, but
such pay "is not guaranteed.” The actua payout of incentive compensation depended, in part, on

"the amount of operating income generated by the department,” the attainment of Foundation,
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department, division, and individual members goals, and the appropriatereview and approval by the
compensation and finance committeesand theboard. Accordingtothemanual'sgenera descriptions
of incentive compensation, the chair of each department was to establish the department's and
individual member'sincentive compensation goals, evaluate whether amember had met those goal s,
and recommend an individual award for approval by the compensation committee.
18 Inasubsectionentitled"Eligibility for Individual Awards," themanual provided more details
asto the procedures for consideration of an incentive compensation award. This section stated:
"All regular full-time Members and part-time Members regularly scheduled to work at |east
20 hours per week with at least one year of service as of the end of the fiscal year or other
measuring period, shall be eligible for consideration to receive a payout from the relevant
incentive compensation pool, but only to the extent recommended by the Department Chair
or Foundation President and approved by the Compensation Committee. *** Because a
primary purpose of the Plan is to assist the Foundation in retaining physicians who will
further the Foundation's tax exempt purposes, to be eligible to receive any payout of
incentive compensation (including a payout already approved by the Compensation
Committee) a Member must continue to be employed and on the payroll at the time the
incentive compensation is paid.”
The manual further explained that payout of such an individual incentive compensation award was
to be based on the member attaining the clinical, teaching and research goals set by the department.
Themanual further provided that incentive compensation would " be madeto eligible Membersonly

upon recommendation by the Department Chair or the Foundation President and approva by the
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Compensation Committee of the Board." The amount of payout for incentive compensation to any
individual member was to "be determined by the Compensation Committee, at its sole discretion,
taking into account the recommendation of the Department Chair or the Foundation President and
all other factors the Compensation Committee deems relevant.” Additionally, as to an incentive
payout at the end of the fiscal year, the compensation committee was to "review the Department
Chair or Foundation President recommendations and determine the payout of incentive
compensation (if any) that will be made to an individual member for the fiscal year then ending.”
The manua stated that the Foundation had "the right to change, amend, and/or eliminate the
Incentive Compensation Program with or without notice" asto all participants.

19 Thedepartment of medicineset forth the processfor determining incentive compensation for
its members in a "Department of Medicine Activity-Based Compensation and Incentive
Compensation Plan” (department plan), which becameeffectiveinfiscal year 2002. Thedepartment
plan contained detailed methodologies for determining a member's contributions in the clinical,
research, and educational areas. The department used these methodol ogies to assess each member
of the department "for clinical, research and educational productivity,” and to make a
"recommendation” as to an incentive compensation award. A division chief reviewed any
recommended incentive compensation award and "recommend[ed] changes based on individual
citizenship." Thereafter, the "Executive Leadership of the Department review[ed] the requests of
the Division Chiefs and finalize[d] the incentive compensation recommendation for each faculty
member."

110 On September 26, 2006, plaintiff met with Dean James Y oung and Dr. Robert O. Bonow,
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the chief of cardiology. The details of the discussion which took place at the meeting were
memorialized in aletter to plaintiff from Dr. Bonow, dated October 4, 2006. Plaintiff wasto reduce
his clinical activities beginning in October 2006, and resign both his full-time faculty appointment
with Northwestern University and his membership in the Foundation, effective November 30, 2006.
The letter further provided that plaintiff wasto "transition to an adjunct faculty appointment from
December 1 through December 31 to allow [plaintiff] to complete [his] research at Northwestern,”
then resign his staff appointment at Northwestern Memorial Hospital on December 31, 2006. The
letter indicated that plaintiff previously had raised "alegations of physical threats and retaliatory
actions," which were not addressed at the meeting, as "these have been investigated outside the
Department.”

11 Theinstant litigation arose after plaintiff, inaJuly 30, 2007, |etter from hiscounsel to Danae
K. Prouis, the Foundation'sgeneral counsel, demanded i ncentive compensation for 2006. Theletter
gave notice that if the Foundation did not comply with this request, plaintiff would "pursue his
remediesin court including those remedies set forthin 705 ILCS 225/1." Plaintiff did not state the
specific amount of incentive compensation which he was owed, but offered to "compromise” his
claim for apayment of $17,500. The Foundation did not make the requested payment.

112  OnJuly 23, 2010, plaintiff filed an initial, single-count complaint alleging the Foundation
breached the terms of his employment and violated the Illinois Wage Payment and Collection Act
(the Act). 820 ILCS 115/1, et. seq. (West 2006). After the Foundation filed a motion to dismiss,
plaintiff was granted leave to file an amended complaint, which he did on October 28, 2010.

However, after the Foundation filed a motion to dismiss this pleading, plaintiff, again with leave,
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filed a corrected-amended complaint on January 7, 2011. The corrected-amended complaint
contained two counts. In count I, plaintiff claimed the Foundation, by failing to pay him incentive
compensation in 2006, breached the terms of his employment and violated the Act. Incount Il pled
in the aternative, plaintiff claimed the Foundation had not exercised its discretion in good faith as
to itsdecision not to pay him incentive compensation, and had also violated the Act. Thetrial court
granted the Foundation's motion to dismiss the corrected-amended complaint in its entirety, but
granted plaintiff leavetoreplead. Defendant's motionsto dismisstheinitial complaint and amended
complaint were brought pursuant to both sections 2-615 and 2-619 of the Code of Civil Procedure
(Code). 735 ILCS 5/2-615; 5/2-619 (West 2010).
113 The second-amended complaint, which is at issue on appeal, also contained two counts.
Attached to the second-amended complaint were the employment agreement, manual, department
plan, and Dr. Bonow's September 26, 2006, letter. Plaintiff pled that in 2006, the Foundation had
paid incentive compensation to unnamed "various physicians." Hefurther pled that hewas"dligible
for incentive compensation for 2006." Paragraphs 14 through 16 of the second-amended complaint
further alleged:
"14. The plaintiff satisfied the criteria for incentive compensation for 2006.
Specificaly, plaintiff's clinical, research and educationa productivity, as described in the
Revised Policy [department plan] was equal to or better than other physicianswho received
Incentive Compensation. Plaintiff'sproductivity intheaforesaid areaswereequal to or better
than the prior year wherein plaintiff received incentive compensation.

15. Specifically, plaintiff's outpatient sessionswere full and there was afour month
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wait list. The plaintiff started earlier and worked later and longer than most other
cardiologists. Thedollars generated from indirect grants procured by the plaintiff rated him
at the maximum. The plaintiff had publications as well.
16. Prior to 2006, plaintiff's ‘citizenship," as described in the [department plan] was
excellent. Plaintiff's citizenship in 2006 remained the same as in the prior years."
Incount |, plaintiff claimed that the Foundation'sfailureto pay him incentive compensation in 2006
was a "breach of the terms of employment as set forth in Exhibits 1 through 3 [the employment
agreement, manual, and department plan]" and a violation of the Act. He claimed he had been
"damaged in an amount not yet determined, but in excess of $18,000."
114 Incountll, plaintiff contended, "[t] o theextent that the defendant had discretionin awarding"
incentive compensation, the Foundation was to exercise that discretion in good faith. Plaintiff
alleged that in 2006, he complained to the Foundation that it "was engaged in improper conduct,”
specifically with respect to the all ocation of grants, gifts, and educational funds. He alleged that the
misuse of fundswas" confirmed" by an audit done by the Foundation's"legal department.” Plaintiff
contended, based on "information and belief,” the Foundation "may have negated his 'citizenship
rating' " in 2006 because of hiscomplaints. Plaintiff asserted Dr. Bonow said to him that "it was'all
over for you at Northwestern now that you complained to the Dean's Office."" In count I, plaintiff
alleged the Foundation breached "the terms of the employment agreement as set forth in Exhibits 1
through 3" (the employment agreement, manual and plan) and violated the Act.
115 TheFoundation moved to dismissthe second-amended complaint pursuant to sections 2-615

and 2-619. The motion to dismiss, however, attached only the second-amended complaint, the
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complaint's exhibits, and atrial court memorandum opinion granting a motion to dismiss in Nunes
v. Northwestern Medical Faculty Foundation, No. 09 CH 16841. The Foundation argued the
employment agreement and manual established that it had no obligation to pay plaintiff anincentive
compensation award and, therefore, the second-amended complaint should be dismissed pursuant
to section 2-615. The Foundation further argued an action based on aviolation of the Act must be
based on an enforceable agreement for compensation and, for that reason, plaintiff's claims for
violating the Act should be dismissed under either section 2-615 or section 2-619. Finally, the
Foundation argued an independent cause of action for breach of an implied duty of good faith did
not exist and, therefore, plaintiff's good-faith claim should be dismissed pursuant to section 2-615.
116 Defendant's motion to dismiss was granted, with prejudice, on June 20, 2011. Theform

order entered on that day had preprinted and handwritten language which stated: "IT ISHEREBY

Ordered that the Motion: to Dismiss as to Defendant's Motion to Dismiss Plaintiff's Second

Amended complaint pursuant to section 2-619 is Granted with prejudice.” (Underlining not in
original; the underlined words were preprinted.) The order stayed entry of the judgment in favor of
the Foundation until July 7, 2011. The court's half-sheet or docket sheet for June 20, 2011, had the
handwritten entry: "D MTD 2-615/619-Granted.” On July 7, 2011, a date set for status, the trial

court entered aform order stating: " Judgment for Defendant's M otion to Dismiss Plaintiff's Second

Amended Complaint is hereby granted with prejudice and judgment is entered as of today's date.”
(Underlining not in original; the underlined words were preprinted.) The record on appea does not

include atranscript as to the June 20 and July 7 proceedings. Thistimely appea followed.
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117 1. ANALYSIS

118 On appedl, plaintiff asserts that the trial court improperly dismissed his second-amended
complaint with prejudice pursuant to either section 2-615 or 2-619 of the Code. We affirm thetrial
court's decision.

119 A. Standard of Review

20 "A section 2-615 motion to dismiss challenges the legal sufficiency of a complaint, and
alleges only defects on the face of the complaint.” Sheffler v. Commonwealth Edison Co., 2011 IL
110166, 1 61. "The critical inquiry in deciding a section 2-615 motion to dismiss is whether the
alegations of the complaint, considered in alight most favorable to the plaintiff, are sufficient to
state a cause of action upon which relief can be granted. Id. A complaint may be dismissed when
"itisclearly apparent that no set of facts can be proved that would entitlethe plaintiff torelief.” Seip
v. Rogers Raw Material Fund, L.P., 408 Ill. App. 3d 434, 438 (2011).

21 "A motionto dismissunder section 2-619, on the other hand, admitsthelegal sufficiency of
the complaint but rai ses defects, defenses, or other affirmative mattersthat appear on the face of the
complaint or are established by external submissions that act to defeat the claim.” 1d. When
reviewing an order dismissing a complaint, pursuant to a 2-619 motion, we will interpret the
pleadings and supporting documents in the light most favorable to the plaintiff. Id. An order
granting amotion to dismiss, pursuant to either section 2-615 or section 2-619, will bereviewed de
novo by thiscourt. Id at 439. We may affirm adismissal order for any reason which appearsin the

record. Doev. PS Upsilon International, 2011 IL App (1st) 110306, 1 11.
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122 B. Application of Section 2-603

123 Although not addressed by either party, before addressing the propriety of the trial court's
dismissal orders under either section 2-615 or 2-619, we find that we must first consider the
application of section 2-603 of the Code. 735 ILCS 5/2-603 (West 2010).

124  Specificaly, in order to determine whether plaintiff properly asserted causes of actionin his
second-amended complaint, we must first understand what claims are being made. Pursuant to
section 2-603, plaintiff was required to set forth his claimsin a"plain and concise” manner. 735
ILCS 5/2-603(a) (West 2010). Furthermore, he was required to state "[e]ach separate cause of
action" in separate counts. 755 ILCS 5/2-603(b) (West 2010). The purpose behind section 2-603
" 'Isto give notice to the court and to the parties of the claims being presented.'" Cable America,
Inc. v. Pace Electronics, Inc., 396 Ill. App. 3d 15, 19 (2009) (quoting Smith v. Heissinger, 319 Il1.
App. 3d 150, 154 (2001)). A complaint may be dismissed for failure to comply with this section of
the Code. Id.

125 PHaintiff's second-amended complaint contained two unlabeled counts. In the first count,
plaintiff aleged the Foundation's failure to pay him incentive compensation in 2006 breached the
terms of his employment as set forth in the employment agreement, manual, and department plan.
However, thefirst count also alleged thisfailureviolated the Act. Inthesecond count, plaintiff pled,
in the alternative, that the Foundation had failed to exercise its discretion as to his incentive
compensation in good faith. On that basis, plaintiff alleged that the Foundation had, therefore,
breached the terms of his employment as set forth in the employment agreement, manual, and

department plan. In count I, however, plaintiff again alleged that the Foundation's conduct also
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violated the Act. Asto damages, in both counts plaintiff alleged that he was damaged "[a]sadirect
and proximate consequence of defendant's wrongful conduct.”

126 Additionaly, in each count plaintiff also sought attorney fees under the Attorney Feesin
Wage Actions Act (Fees Act) (705 ILCS 225/1 (West 2010)), which allows for the recovery of
reasonable attorney fees in certain actions for "wages earned and due and owing." The Fees Act
appliesto limited groups of employees and requires that a plaintiff make a written demand for the
specific amount due plaintiff. 1d.; Landers-Scelfo v. Corporate Office Systems, Inc., 356 I1l. App.
3d 1060, 1071 (2005).

127  Thus,inboth countsof hissecond-amended complaint, plaintiff improperly blended elements
of a breach-of-contract claim and a cause of action for violation of the Act. See Catania v. Local
4250/5050 of Communications Workers of America, 359 I1l. App. 3d 718, 725 (2005) (which found
that an action under the Actis"distinct" from acommon-law breach-of-contract suit). Furthermore,
the second-amended complaint did not refer to any specific section of the Act, and did not clearly
alege how the Act was violated. Moreover, count Il certainly may be read and, indeed, was so
construed by the Foundation as an attempt to state an independent claim for breach of the duty of
good faith and fair dealing. The prayers for damages in both counts also sound in tort, with each
count seeking damagesallegedly proximately caused by the Foundation'swrongful conduct. Finally,
each count seeks attorney fees under the Fees Act, without including any supporting alegations.
128 Byimproperly comminglingthesevariousclaimsand causesof actionand, by not clearly and
concisely setting forth his causes of action, plaintiff did not comply with section 2-603. These

pleading defects and deficiencies would amply serve to support a decision to affirm the dismissal
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of plaintiff's second-amended complaint. Nevertheless, while we may affirm the dismissal of a
complaint on any grounds which appear of record (Doe, 2011 IL App (1st) 110306, 711), we will
proceed to consider plaintiff's arguments for reversing the trial court's dismissal.

129 C. Dismissal Under Section 2-615 or 2-619

130 In addressing plaintiff's arguments, we initially address the contention that the trial court
erred by dismissing the entire second-amended complai nt pursuant to section 2-619, when defendant
had only moved to dismiss count Il under section 2-615.

131 Asaninitia matter, the record is not entirely clear asto whether thetrial court granted the
Foundation's motion to dismiss pursuant to section 2-619 alone. While the written June 20 order
granting the dismissal does describe defendant's motion as one brought under section 2-619, the
half-sheet indicates defendant's "2-615/2-619" motion was granted on that date. Furthermore, the
trial court's reasoning and its bases for granting the dismissal, are not set forth in either the written
order, or inthe half-sheet entry. TheJuly 7 order entering judgment for defendant made no reference
to elither section 2-615 or 2-619. Lastly, we do not have areport of the proceedings for either date,
or an appropriate substitute under Supreme Court Rule 323 (Ill. S. Ct. R. 323 (eff. Dec. 13, 2005)).
Thus, there is some confusion as to which section or sections of the Code thetria court ultimately
relied upon in making its decision.

132 Additionally, we again note that our review is de novo under either section 2-615 or 2-619,
andwemay affirmthedismissal of plaintiff'scomplaint based upon any groundsintherecord. Thus,
the argument that dismissal of count Il under section 2-619 wasimproper would havelittle ultimate

relevance if we were only to consider the propriety of the dismissal of plaintiff's second-amended
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complaint under section 2-615.

133  Specifically, athoughthe Foundation brought itsmotion to dismiss pursuant to both sections
2-615 and 2-619, it did not rely on any affirmative matter to defeat plaintiff's claim, nor did it cite
to a specific subsection of section 2-619. Instead, the Foundation's motion and supporting
memorandum presented arguments that plaintiff—on the face of the second-amended complaint and
attached exhibits—had not sufficiently stated claims upon which relief could be granted. These
arguments are properly made under section 2-615. Therefore, we will review the dismissal of the
second-amended complaint under the standards applicable to section 2-615 and, as such, any
concernsregardingthetrial court'sallegedly improper dismissal of count |1 pursuant to section 2-619
are aleviated.

134 Finaly, wealso briefly address plaintiff's contention that the Foundation'smotionto dismiss
improperly combined arguments under both sections 2-615 and 2-619. We note that the "failureto
properly designate a motion as being brought pursuant to section 2-615 or section 2-619 will not
require reversal unless prejudice results to the non-movant." Downers Grove Assoc. v. Red Robin
International, Inc., 151 Ill. App. 3d 310, 314 (1986). "A hybrid motion normally will only cause
prejudice when the plaintiff is induced to forego the submission of counter-affidavits or other
material to contest adefendant'saffirmative defenseandto rely solely onhiscomplaint.” 1d. During
the proceedingsin thetrial court, plaintiff wasfully aware of defendant's argument that the second-
amended complaint failed to all ege causes of action, and plaintiff responded to thosearguments. His
previously-filed complaints had a so been the subject of similar attacks. Plaintiff's briefson appeal

argue that counts | and 11 sufficiently allege causes of action and should not have been dismissed.
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We concludethat plaintiff will not be prejudiced by our review of the dismissal order under section
2-615 alone, and any alleged prejudice arising from the application of section 2-619 to count Il or
from the defendant's motion practice will, thus, be completely avoided.

135 D. Dismissal Pursuant to Section 2-615

136 Indetermining whether plaintiff's second-amended complaint was sufficient under section
2-615, we will accept as true only well-pled facts and reasonabl e inferences which may be drawn
from thosefacts. McCready v. Illinois Secretary of Sate, White, 382 111. App. 3d 789, 794 (2008).
We may consider all exhibits attached to the complaint and, where there is a conflict between the
allegations and the exhibits, the exhibits control. 1d.

137 1. Count |

138 Onapped, plaintiff assertsthat he haspled"the necessary el ementsto establishaclaim under
[the Act] and it was error for thetrial court to grant [the Foundation's] Motion asto Count 1." The
Act provides "redress for an employer's wrongful withholding of employee benefits." Kim v.
Citigroup, Inc., 368 Ill. App. 3d 298, 306 (2006). The elements of a cause of action under the Act
are: "(1) the defendant was an 'employer' asdefined in the Wage Payment Act; (2) the partiesentered
into an 'employment contract or agreement’; and (3) the plaintiff was due 'final compensation.' "
Catania, 359 Ill. App. 3d at 724. Asto the element of the existence of a contract or agreement, a
plaintiff must "plead facts showing mutual assent to terms that support the recovery.” 1d. (quoting
Landers-Scelfo, 356 111. App. 3d at 1068). Seealso Starkv. PPM America, Inc., 354 F. 3d 666, 672
(2004). (The Act "requires aright to compensation.").

139 Plaintiff arguesthat aclaimisstated under the Act when aplaintiff pleadsthat wagesor final
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compensation are alleged to be due plaintiff under an employment contract or agreement. He then
contends that the dismissal of count | was erroneous because the employment agreement, manual,
and department plan are subject to "more than one reasonable interpretation” and, thus, thereisan
ambiguity as to whether an award of incentive compensation was discretionary. Specificaly,
plaintiff argues that the "if any" language in section 3.3 of the employment agreement could be
construed to mean that incentive compensation was: (1) "purely discretionary;" (2) contingent upon
funds being available; or (3) subject only to the requirement that the member satisfied the requisite
criteria. Because of this ambiguity, plaintiff believes his action under the Act—as pled in count
|—should not have been dismissed on the ground that he had not alleged a right to incentive
compensation.

140 However, inhisbrief beforethis court, plaintiff hasnot cited or discussed just what specific
section of the Act the Foundation has allegedly violated by not paying him incentive compensation
in 2006. He has not set forth or referred to any language of the Act, nor has he cited any case law
or regulations interpreting the Act in support of the argument that he has stated a cause of action.
The only case law cited by plaintiff in his initial brief as to count I's sufficiency deals with the
genera interpretation or construction of contract terms in determining whether a contract is
ambiguous.

141 As appellant, plaintiff is required to make cogent arguments with citations to relevant
authority to support hisargument that count | stated avalid claim that defendant'sfailureto pay him
an incentive compensation award in 2006 was indeed aviolation of the Act. 1ll. S. Ct. R. 341 (eff.

July 1, 2008); See Lozman v. Putnam, 379 Ill. App. 3d 807, 824 (2008) (setting forth authority
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holding that an argument may bewaived by failing to argueit, provide citation to rel evant authority,

or provide case citations or other legal authority in support of the argument). Thus, plaintiff has

failed to demonstrate that thetrial court erred in dismissing count I, at |east asto any claim under the

Act.

142 Incontrast, the Foundation cites to section 2 of the Act in its brief, which provides:
"For al employees, other than separated employees, ‘wages shall be defined as any
compensation owed an employee by an employer pursuant to an employment contract or
agreement between the 2 parties, whether the amount is determined on atime, task, piece,
or any other basis of the calculation. Paymentsto separated employees shall betermed 'fina
compensation' and shall be defined aswages, sal aries, earned commissions, earned bonuses,
and the monetary equivalent of earned vacation and earned holidays, and any other
compensation owed the employee by the employer pursuant to an employment contract or
agreement between the 2 parties." 820 ILCS 115/2 (West 2006).

143 The Foundation treats plaintiff's claim for an incentive compensation award as a claim for

an "earned bonus' under section 2. The Foundation, thus, argues that the holding in McLaughlin

v. Sernberg Lanterns, 395 IIl. App. 3d 536 (2009), supports the dismissal of plaintiff's complaint

becausean award of incentive compensation isnot guaranteed and isentirely discretionary under the

employment agreement and manual.

144 The plaintiff in McLaughlin filed an action under the Act against his former employer

seeking, in part, apro rata share of a performance bonusfor the year of histermination. 1d. at 540-

41. At the time of his termination, plaintiff was vice president of sales for the defendant, a
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manufacturer and seller of lighting products. 1d. at 537. Plaintiff'swritten employment terms stated
that a sales performance bonus would be based on the percentage of increasesin sales per year. |Id.
at 538. In determining the meaning of "earned bonus" under section 2 of the Act, the appel late court
carefully examined the language of the Act, state and federal case law interpreting section 2,
regulations of the Illinois Department of Labor construing section 2 of the Act and, theterm "earned
bonus." 1d. at 541-44. The court in McLaughlin concluded that a separated employee may not
subsequently sue and recover an "earned bonus' under section 2, where the bonus plan in question
does not unequivocally guarantee that an employee would receive the bonus as compensation. |d.
at 544.

145 In hisreply brief, plaintiff does not refute defendant's treatment of plaintiff'sincentive
compensation claim asonefor an "earned bonus" or dispute the applicability of section 2. Plaintiff
fails to discuss section 2 of the Act, the holding of McLaughlin or, the authority cited therein
interpreting the meaning of an "earned bonus" under the Act. In his reply brief, plaintiff smply
continued to assert—in the face of the court's holding in McLaughlin—that the terms in the
employment agreement, manual, and department plans are ambiguous as to whether an award of
incentivecompensationisentirely discretionary. In making thisargument, plaintiff failsto recognize
that if there is, in fact, an ambiguity as to whether an award of incentive compensation is
discretionary, any guaranty of payment would similarly be ambiguous at best. Indeed, any of
plaintiff's proposed interpretations of the "if any" language of section 3.3 of the employment
agreement leads to a conclusion that an incentive compensation award was not guaranteed.

Therefore, plaintiff's argument in support of areversal of the dismissal of count | tends to support,
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rather than defeat, the Foundation's position that a violation of the Act has not been pled where no
unequivoca right to incentive compensation has been aleged.

146 Additionaly, plaintiff has not argued on appeal that the allegations of count | statea
common-law cause of action for breach of his employment contract. See Catania, 359 11l. App. 3d
at 725 (an action under the Act is distinct from a common-law contract action). Therefore, to the
extent count | may be viewed as a contract action, plaintiff has waived any argument that he has
properly alleged such aclaim. Lozman, 379 Ill. App. 3d at 824 ("a party waives apoint by failing
to argueit.").

147  Similarly, plaintiff has not argued on appeal that he has sufficiently pled hisright to attorney
fees under the Fees Act. Indeed, he has not addressed whether this action even falls within the
purview of the Fees Act or, whether he satisfied the statutory requirement that he must make a
demand for a specific sum owed. Catania, 359 Ill. App. 3d at 727. Plaintiff has, therefore, also
waived any argument as to whether he stated a claim under the Fees Act. Lozman, 3791ll. App. 3d
at 823.

148 Inlight of theforegoing discussion, we affirm the dismissal of count | pursuant to section 2-
615 of the Code.

149 2. Count 11

150 PMaintiff next arguesthat count Il should not have been dismissed because the Foundation's
failureto pay himincentive compensation "[ran] counter to thereasonabl e expectationsof theparties
and this constitutes a breach of the implied covenant of good faith." This argument is based on

plaintiff's contentions that: (1) "where an employer has repeatedly paid an employee abonus as if
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it were nondiscretionary, that bonus will become aterm of the employment agreement;” and (2) the
reasonable expectations of the parties—as set forth in the employment agreement, manual, and
department plan—were that plaintiff would be entitled to receive incentive compensation if he met
certain criteriain agiven year.

151 "The duty of good faith and fair dealing is implied in every contract and requires a party
vested with contractual discretion to exerciseit reasonably, and not arbitrarily, capriciously, orina
manner inconsi stent with the reasonabl e expectationsof parties." Seip, 40811l. App. 3dat 443. "The
duty, however, is not an independent source of duties for the partiesto acontract, and is'used asa
construction aid in determining the intent of the parties where an instrument is susceptible of two
conflicting constructions." " 1d. (quoting Fox v. Heimann, 375 Ill. App. 3d 35, 42 (2007)).
"Notwithstanding thisimplied covenant, partiesto a contract are entitled to enforceits termsto the
letter, and an implied covenant of good faith and fair dealing cannot overrule or modify the express
terms of acontract." Suburban Insurance Services, Inc. v. Virginia Surety Co., Inc., 322 1ll. App.
3d 688, 693 (2001).

152 There are no alegations in the complaint to support a conclusion that the Foundation paid
incentive compensation to plaintiff "asif it was nondiscretionary.” We must, therefore, reject this
argument in support of count I1.

153 Asto plaintiff's reasonable-expectations contention, we note that plaintiff's brief does not
refer to the specific provisions of the employment agreement, manual, or department plan, which
would support his contention that the reasonabl e expectations of the partiesincluded the notion that

there would be an entitlement to incentive compensation if plaintiff met certain criteria. To the
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contrary, the employment agreement, manual, and department plan establish that any award of
incentive compensation was discretionary, subject to specific review and approval procedures, and
predicated upon the attainment of financial targets. Anaward, if any, wasto be based on a process
beginning with the recommendation by the department of medicine. Such arecommendationwould
be made only after adetailed and systematic review was compl eted, one based upon an examination
and application of certain criteria and methodology. Furthermore, there was no indication that
incentive compensation was an entitlement if a member "met certain criteria” We reiterate that
plaintiff cannot, under the guise of the duty of good faith, "read an obligation into a contract that
does not exist." Id.

154 Even if we were to accept plaintiff's position as to the parties reasonable expectations,
plaintiff hasnot sufficiently alleged that he met the criteriaor requirementsfor an award of incentive
compensation asto be entitled to such an award. Plaintiff hasalleged, in aconclusory manner, that
in 2006 he "satisfied the criteria" and was "eligiblefor incentive compensation.” Heset forth, again
only in ageneral manner, that his"clinical, research and educational productivity *** was equal to
or better than other physicians who received incentive compensation,” and made other general
statements asto hiswork. These allegations do not, in any way, refer to the specific methodol ogies
to be used by the department of medicinein reviewing his work for purposes of recommending an
incentive award, or the fact that any such recommendation would still have to be approved by the
compensation committee and the full board. The complaint is devoid of any allegation that all
applicable financial targets had been met in 2006. The complaint is also silent as to whether the

department of medicine recommended an award and, if the department did recommend an award,
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what action, if any, was taken by the compensation committee or the board.

155 Wenotethat plaintiff'scomplaint did raise alegationsthat defendant did not makean award
of incentive compensation in 2006 dueto thefact that plaintiff had reported irregularitiesin how the
Foundation handled certain funds. However, plaintiff makes no argumentsin his brief before this
court as to these allegations. Therefore, plaintiff has waived this point as well. Lozman, 379 IlI.
App. 3d at 824.

156 Furthermore, having failed to raise any argument that count |l stated a claim that the
Foundation breached any express contractual provision or violated the Act, or that he stated aclaim
under the Fee Act in count 11, plaintiff has forfeited any argument as to the dismissal of count Il on
these grounds as well.

157 E. Other-Contract Language

158 We aso briefly consider a portion of the Foundation's manual that has, thus far, gone
unaddressed by the parties. Specificaly, a subsection of the manual entitled "Eligibility for
Individual Awards" specifically stated: "[b]ecause a primary purpose of the Plan is to assist the
Foundation in retaining physicians who will further the Foundation's tax exempt purposes, to be
eligible to receive any payout of incentive compensation (including a payout already approved by
the Compensation Committee) a Member must continue to be employed and on the payroll at the
time the incentive compensation is paid." (Emphasis added.) Plaintiff has never addressed this
provision, nor has he demonstrated how his claim satisfies its requirement that he be employed by
the Foundation at the time any incentive compensation was to be paid. Indeed, the first claim for

incentive compensation contained in the record did not occur until July of 2007, nearly eight months
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after plaintiff resigned his position with the Foundation. It is difficult to understand how this
provision is not completely fatal to any possible claim that the Foundation owes plainitff incentive
compensation.

159 F. Dismissal with Prejudice

160 Finaly, plaintiff arguesthat his second-amended complaint should not have been dismissed
with prejudice. Without elaboration or specification, plaintiff states: "[t]here are sets of factswhich
entitle [him] to recovery and he should have been granted leaveto replead.” Although "lllinois has
aliberal policy of allowing the amendment of pleadings, thisright isnot unlimited.” RBSCitizens,
National Assnv. RIG-Oak Lawn, LLC, 407 Ill. App. 3d 183, 192 (2011). There is nothing in the
recordthat showsplaintiff requested | eaveto repl ead his second-amended complaint inthetrial court
below, presented any set of facts which would support a further amendment to his complaint or,
submitted an amended complaint to the trial court. Plaintiff had filed four complaints before the
dismissal wasfinally entered with prejudice. The basis of plaintiff's claims against the Foundation
remainshisbelief that hewasentitled to incentive compensationin 2006. However, theemployment
agreement, manual, and department plan demonstrate that incentive compensation was not
guaranteed, but wasactually withinthediscretion of the Foundation. Inlight of thesecircumstances,
and in light of our determination that the second-amended complaint was properly dismissed for
failureto state claims pursuant to section 2-615, the dismissal with prejudicewas proper. SeeBellik
v. Bank of America, 373 Ill. App. 3d 1059, 1066 (2007); Teter v. Clemons, 112 Ill. 2d 252, 261

(1986).
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161 [11. CONCLUSION

1162 For the foregoing reasons, the judgment of the circuit court is affirmed.

163 Affirmed.
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