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IN THE
APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS,   ) Appeal from the Circuit Court
 ) of Cook County, Illinois.
Plaintiff-Appellant, )

)
v. ) No. 09 CR 6530

)
JOSE MACIAS, )

) Honorable Thomas M. Davy,
Defendant-Appellee.  ) Judge Presiding.

JUSTICE MURPHY delivered the judgment of the court. 
Steele, P.J. and Salone, J., concurred in the judgment.

ORDER

¶ 1 HELD: Where Illinois case law has answered the question of the constitutionality of the
aggravated unlawful use of a weapon statute following the United States Supreme Court
rulings in District of Columbia v. Heller, 554 U.S. 570 (2008) and McDonald v. City of
Chicago, __ U.S. _, 130 S. Ct. 3020 (2010), defendant's argument that the statute falls
outside of longstanding prohibitions approved of by the Supreme Court and his
convictions under that statute must be reversed, fails.

¶ 2 Defendant, Jose Macias, was charged with 12 counts of aggravated unlawful use of a

weapon.  720 ILCS 5/24-1.6(a)(1) (West 2008) (AUUW).  Following a bench trial, defendant

was convicted of nine counts of AUUW.  The convictions were merged into the first count of
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AUUW and defendant was sentenced to 30 months probation and 80 hours of community

service.  Defendant now appeals, arguing that following District of Columbia v. Heller, 554 U.S.

570 (2008) and McDonald v. City of Chicago, __ U.S. __, 130 S. Ct. 3020 (2010), the AUUW

statute must be stricken as unconstitutional and his conviction must be reversed.  For the

following reasons, we reject defendant’s argument and affirm the holding of the trial court.

¶ 3 I.  BACKGROUND

¶ 4  There is no dispute concerning the facts of this case and we quickly summarize the

pertinent facts.  Defendant was arrested by Chicago police officers on March 23, 2009, and

charged with 12 counts of AUUW.  The case proceeded to a bench trial. 

¶ 5 At trial, Officer Mills of the Chicago police department testified that he and his partner

were patrolling the area of 3245 West 77th Street in a marked squad car on March 23, 2009.  At

around 8:30 p.m. that evening, the officers responded to a flash message concerning a shooting in

the area.  The shooter was described as a male Hispanic wearing a white T-shirt named Jose

Macias.

¶ 6 While driving westbound on West 77th Street, Mills observed a Nissan Altima exiting an

alley with its lights off.  The vehicle turned onto West 77th Street, heading the opposite

direction.  The officers put their spotlight on the vehicle and saw three occupants, with the front

seat passenger matching the description of the shooter.

¶ 7 The officers turned around and pulled the vehicle over.  Mills testified that he approached

the vehicle, with the spotlight remaining pointed toward the vehicle, from behind on the

passenger side.  As he approached, Mills saw defendant with a chrome handgun in his hand.  He

saw defendant turn around and toss the handgun into the back seat area, hearing a "thud" sound
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as it hit the floor.  

¶ 8 Mills testified that the occupants were ordered out of the vehicle.  After they exited the

vehicle, Mills observed a chrome revolver on the floor in the backseat area on the driver's side. 

Mills testified that he did not touch the handgun, but called an evidence technician who indicated

the handgun was uncased and loaded with five live rounds and one spent round.  Defendant was

taken to the police station where Mills asked him if he had a current firearm owner's

identification card.  Defendant indicated that he did not have one.

¶ 9 The evidence technician, Officer Aguirre, testified that he was called to the scene. 

Aguirre arrived and spoke with officers on the scene before photographing the vehicle.  Aguirre

removed a chrome revolver from the floor of the back seat of the car.  Aguirre testified that the

weapon was uncased and loaded.

¶ 10 Edgar Pena, the driver of the vehicle, testified on behalf of defendant.  Pena testified that

he was driving defendant home from a friend's house when they were pulled over by the police

officers.  Pena testified that he was unable to see anything going on because of the spotlight, but

he did see the officers draw their weapons when they approached.  Pena testified that the

occupants of the vehicle were removed one by one by the officers and thrown to the ground. 

Pena testified that he did not see defendant with a weapon in the vehicle that night and he denied

speaking to the officers.

¶ 11 Defendant testified that he did not have a gun on his person the night he was arrested.  He

testified that the officers asked "who's Jose Macias?" when they approached the vehicle and had

their flashlights and weapons in their hands.  Defendant testified that the officers removed him

from the vehicle and threw him to the ground before he could respond.

¶ 12 The State called Officer Hauser, Officer Mills' partner, to the stand.  Hauser testified
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consistently with Mills.  He testified that Pena told him that he saw the gun and that the person

the officers sought in connection with the shooting was in the front passenger seat.  Following

closing arguments, defendant was found guilty of nine counts of AAUW.  The counts were

merged and defendant, who had no criminal background, was sentenced to 30 months probation

and 80 hours of community service.  This appeal followed.

¶ 13     II.  ANALYSIS

¶ 14 The sole issue presented to this court is defendant’s claim that the AUUW statute is

unconstitutional in the wake of the United States Supreme Court’s examination of second

amendment rights in Heller and McDonald.  Defendant recognizes that this court recently

rejected this very argument.  People v. Aguilar, 408 Ill. App. 3d 136 (2011); People v. Dawson,

403 Ill. App. 3d 499 (2010); People v. Williams, 405 Ill. App. 3d 958 (2010).  Defendant

respectfully requests this court revisit those decisions as outlier cases.  Defendant maintains that

this court has taken dicta from Heller and McDonald to support its finding that the AUUW

statute is a constitutional and approved form of regulation.  Defendant argues that a close review

of the entirety of the Heller and McDonald opinions, especially the historical and deep roots of

the right to bear arms requires a departure from Aguilar, Dawson and Williams.

¶ 15 Defendant argues that commentators, and this court, have found that the second

amendment does not restrict the right to bear arms to the home.  The First and Second

Amendments, 109 Colum. L. Rev. Sidebar 97, 99-100 (2009); Aguilar, 408 Ill. App. 3d at 153

(Neville, J., dissenting).  Defendant adds that this court recently considered a challenge to the

AUUW statute as protected behavior because it fell within the scope of the right as understood at

the time the amendment was ratified.  People v. Mimes, 2011 IL App (1st) 82747 ¶ 68, citing

Heller, 554 U.S. at 592-95 ("general discussion of the historical background of the second
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amendment guarantee of the individual right to possess and carry weapons in case of

confrontation.").  Defendant continues to explain, with citation to the discussion within Heller,

that the right to self-defense extends outside one's home and the second amendment right

therefore also extends outside the home and may not be absolutely proscribed.  While the Mimes

court ultimately upheld the AUUW following intermediate scrutiny review, he asserts that the

statutes ban on 18 to 20 year olds by the FOID requirement is unconstitutionally broad and

requires reversal of his convictions.

¶ 16 Despite his concern that Illinois is an outlier and the second amendment protections have

been extended beyond the situs of the home, there has been widespread acceptance that Heller

and McDonald stand for the proposition that the second amendment right is the “ ‘right to

possess a handgun in the home for purposes of self-defense.’ ”  See, Dawson, 403 Ill. App. 3d at

508, quoting McDonald, 130 S. Ct. at 3050.  While the Mimes court stated that the right extends

to conduct on a public street, it did so without citation to Illinois case law, or anything beyond

Heller's "general discussion."  Despite this, second amendment jurisprudence in Illinois has

noted that the United States Supreme Court has limited the scope of this right to possession in

the home for self-defense.  See, Heller, 554 U.S. at 635-36; McDonald, 130 S. Ct. at 3050. 

¶ 17 This understanding has not been overturned in Illinois.  Defendant was found guilty of

possessing an armed and uncased handgun on a public way.  Therefore, we reject defendant’s

argument that the AUUW statute is unconstitutional on its face and as applied challenge and

affirm defendant’s convictions.  We adhere to the holdings in Dawson, Williams, Aguilar and the

cases that have followed those decisions in finding the AUUW a permissible limitation on the

possession of handguns in public.

¶ 18 III.  CONCLUSION  
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¶ 19 For the foregoing reasons, we affirm the decision of the trial court.

¶ 20 Affirmed.

-6-


