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ORDER

11 Held: On plaintiff's appeal, we affirmed the judgment in favor of defendants on plaintiff's
second-amended complaint for dissolution of the law firm partnership, an accounting and
damages. On defendants cross-appeal, we affirmed the judgment in favor of plaintiff onthe
breach of fiduciary duty count in his third-amended complaint. The respective judgments
were affirmed as they were each supported by the evidence at trial.

12 On December 27, 2001, plaintiff Fred C. Begy l11, wasexpelled from thelaw firm of Kaplan,

Begy & von Ohlen. OnJune 29, 2004, plaintiff filed his second-amended complaint for dissolution,

an accounting and damages, claiming his expulsion wasimproper and, in expelling him, defendants
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Larry S. Kaplan and Robert C. von Ohlen breached their fiduciary duties, their duties of good faith
and the partnership agreement. Followinga benchtrial, thecircuit court ruledinfavor of defendants
on plaintiff's second-amended complaint. Plaintiff subsequently filed a third-amended complaint,
which conformed the pleadings to the proof by adding a cause of action in count IV alleging
defendants breached their fiduciary duty by delaying certain billings of clientsin August 2001 so as
to reduce the amount of income plaintiff was entitled to receive upon his expulsion. The circuit
court ruled in favor of plaintiff on count 1V of his third-amended complaint. Plaintiff appeals the
judgment in defendants favor on his second-amended complaint. Defendants cross-appeal the
judgment in plaintiff's favor on count 1V of histhird-amended complaint. We affirm on the appeal
and on the cross-appeal.

13 Therelevant factsof thiscase, asset forthin thecircuit court's 26-page memorandum opinion
and order, are as follows.

14  Plaintiff is an attorney who has been licensed to practice law in Illinois since 1973. After
practicing aviation litigation for14 yearswith Lord, Bissell & Brook, plaintiff founded the law firm
of Adler, Kaplan & Begy in January 1988. Attheend of 1994, Adler and other attorneysleft thelaw
firm, and the new law firm of Kaplan & Begy was created. In 1997, thelaw firm changed its name
to Kaplan, Begy & von Ohlen (hereinafter referred to asthe Firm). The Firmwasapartnership with
its principal place of businessin Chicago, Illinois, and it specialized in aviation insurance defense.
FedEx was one of its primary clients.

15 By the end of 1998, plaintiff and defendants Kaplan and von Ohlen were the only general

partnersof the Firm and they were still operating under a 1993 partnership agreement. On February
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5, 1999, they executed a new partnership agreement, which provided plaintiff was entitled to 40%
of the Firm's net profits and defendants were each entitled to 30%. Any amendments to the
percentages could be made only by unanimous vote of plaintiff and defendants.
16 Section IX of the 1999 partnership agreement, titled "Involuntary Withdrawal," stated:
"The following shall be grounds upon which the Firm may cause the
involuntary withdrawal of a Partner.
A. Disbarment or suspension by action of the Supreme Court of [llinois***.
B. Conviction of afelony, or of any criminal offense involving fraud.
C. Thefiling of avoluntary petition in bankruptcy ***.
D. Knowingly permitting a final judgment in excess of $10,000 or final
judgments aggregating in excess of $30,000 to remain undischarged for more than
thirty (30) days***.
E. Violation of this Agreement which is uncorrected within thirty (30) days
after notice thereof from the Managing Partner to the Partner concerned; provided
however, that such Partner shall havetheright to appeal such action of the Managing
Partner to the Partnership ***.
F. A decision by a 2/3rds vote of the General Partners is required for
involuntary withdrawal of a Partner who is disabled, mentally or physically, or both
and unableto practice law at thelevel of competence which they expect of a Partner
of the Firm.

G. A decision by a 2/3rds vote of the General Partners is required for
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involuntary withdrawal when the best interests of the Firm require such Partner to
withdraw."

M7 InJune 1999, Mr. von Ohlen spoke with plaintiff regarding his concern that the Firm had not
yet responded to the so-called Examen/C-21 audit report that was sent to the Firm the previousyear.
The Firm had served as counsel to the British Aviation Insurance Group (BAIG) in representing
Simuflitein the matter of acrash of an Air Force C-21 resulting in multiple deaths. A jury returned
amulti-million dollar verdict against Simuflite and other defendants involved therein. Following
thisadverseverdict, BAIG hired an auditing firm, Examen, to analyze and evaluate the Firm's legal
fees and billing practices and procedures with respect to its representation of Simuflite in the C-21
matter. On June 4, 1998, Paul Travers, abroker for Aon, Simuflite'sinsurance broker, sent aletter
to plaintiff asking him to review the audit report and provide his comments. As of June 1999,
plaintiff had not yet responded to Mr. Travers. On multiple occasions, defendants offered to assist
plaintiff in preparing aresponse. He refused their assistance.

18  OnMay 16, 2000, the Firm'slocal counsel in the C-21 matter, Cowles & Thompson, sent a
letter to plaintiff stating that unless they were paid for their outstanding attorney's fees, or obtained
adefinite commitment to pay by June 15, 2000, they would pursuelegal action against the Firm and
Simuflite's insurers. Plaintiff responded that because of his schedule, he was unable to pursue
payment from the insurers or to respond to their audit report. Plaintiff was aware that Cowles &
Thompson would not be paid until plaintiff had responded to the audit report.

19  On November 1, 2000, Cowles & Thompson sued both the Firm and Simuflite'sinsurers.

On November 2, 2000, plaintiff received notice of the action. He did not inform defendants, nor,
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alegedly, did he inform Colin Campbell, a claims manager for one of Simuflite'sinsurers, of the
suit. Plaintiff responded to the Examen/C-21 audit report on November 2, 2000, which was 29
months after the audit report was sent. On December 18, 2000, Mr. Campbell sent plaintiff a fax
expressing his disappointment that plaintiff had not notified him of thelawsuit. Ultimately, Cowles
& Thompson settled their action.

110 Meanwhile, Phoenix Aviation Managers, Inc., the claims manager for Old Republic
Insurance Company, retained the Firm to defend the City of Joliet Park District in the case of
Greenwald v. City of Joliet Park District. Plaintiff was the supervising attorney asto this matter.
In December 1999, an associate of the Firm missed an arbitration hearing in the case, which resulted
in a default judgment being entered against the City of Joliet Park District. The judgment was
vacated, but as a condition of vacating the judgment, the City of Joliet Park District was ordered to
pay the opposing side's attorney's fees.

11 In March 2000, Michael Barrett, head of claims for Phoenix Aviation Managers, Inc.,
removed the Firm from the Greenwald matter because he was dissatisfied with plaintiff's
performance. InaMarch 11, 2000, letter, plaintiff instructed an associate with the Firm to tell the
City of Joliet Park District: "due to a dispute we have with their insurers in another unrelated
matter—that new counsel will represent them and will be in contact. Say nothing else.”

12  Also,inMarch 2000, plaintiff reassigned asecretary, LindaGinensky, who had been working
for both Mr. Kaplan, and for an associate of thefirm, Telly Andrews. Ms. Ginensky became so upset
after the reassignment, she called Mr. Kaplan, who wason trial in North Dakota, and she quit. This

was the first time plaintiff had involved himself in secretarial assignments.
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113 TheFirm, at that time, was located at 225 West Washington Boulevard. John Dempsey, a
rea estate broker, approached plaintiff and offered to buy the Firm out of its lease. Plaintiff
allegedly threw the rea estate broker out of his office. In early 2000, plaintiff told Mr. von Ohlen
about the offer and hisresponse. Mr. von Ohlen was surprised by plaintiff's response and suggested
he speak to the real estate broker about the buyout. The Firm was ultimately bought out of itslease
for $900,000. The Firm left the 225 West Washington Boulevard space in the summer of 2000.
114 OnMay 11, 2000, plaintiff accepted anew client, Southern Pine, for the Firm. Southern Pine
wasseekingtofileabad-faith claim against Old Republic Insurance Company and Phoenix Aviation
Managers, Inc. Defendantsindividually and together told plaintiff the Firm should withdraw from
the matter because a bad-faith action against an aviation insurer would jeopardize the Firm's
reputation. Defendants also expressed concern that the Firm's reputation would suffer if it became
involved in a case against Phoenix Aviation Managers, Inc., so soon after it had withdrawn several
matters from the Firm. Plaintiff purportedly agreed to withdraw the Firm from the Southern Pine
matter. However, the Firm continued to work on the matter through January 2001. TheFirm'sname
appeared as counsel for Southern Pine on the complaint that was filed and served on Phoenix
Aviation Managers, Inc. on October 31, 2000.

115 Inthesummer of 2000, the Firm moved to anew spaceat 120 North LaSalle Street. Plaintiff
and Mr. von Ohlen argued over who was entitled to a corner office. The argument was extremely
combative, with each of them accusing the other of not contributing to the Firm and not supporting
each other or the partnership. Ultimately, plaintiff obtained the disputed corner office.

116 On February 23, 2001, plaintiff placed anotice in the Firm's daily bulletin regarding Telly
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Andrews. Thedaily bulletin was givento al attorneys and employees at the Firm. The notice read
asfollows:
"NOTICE!

Per Fred Begy'sinstructions, if Telly Andrews comes into anyone's office to talk, kibitz or

in genera to 'shoot the [expletive],’ that person is hereby directed to tell him to get out

because they have work to do." (Emphasisin the original.)
117 Mr. Andrews felt humiliated when he saw the notice and wanted to quit, but defendants
convinced him to stay.
118 On July 20, 2001, a meeting was held to address billing and collection issues at the Firm.
During the meeting, defendants became aware of the extent and magnitude of plaintiff's problem
with unbilled timeand outstanding accountsreceivable. Fifty-oneof plaintiff's mattersthat had been
open for at least 180 days, had never been billed as of the July 20, 2001, meeting. Eighty-five of
plaintiff's matters had been billed at |east once since having been opened, but had not been billed in
morethan oneyear as of the July 20, 2001, meeting. Thirty-two of plaintiff's mattershad been billed
at least once since having been open but had not been billed, between 180 days and one year, as of
the July 20, 2001, meeting. Defendants also learned plaintiff had not provided status reportsto the
clients on 69 of his matters.
119 During and after the July 20, 2001, meeting, plaintiff authorized somewrite-offsof unbilled
fees and expenses. Plaintiff's fees and expenses unbilled for more than 120 days had dropped by
more than 50% to 18% of the Firm's total unbilled fees and expenses. Over the next couple of

months, plaintiff spent some time sending out some outstanding bills. Plaintiff collected $451,000
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in outstanding fees and expenses out of the $858,000 on the books.

120 InAugust 2001, Mr. von Ohlen sent out bills on two major FedEx aircraft crash cases, one
involving the crash of aDC-10, and the other involving acrash of an MD-11. The DC-10 billswere
sent for fees and expenses from October 2, 2000, through April 30, 2001. The MD-11 bills were
sent for fees and expenses from November 1, 2000, through April 30, 2001.

21 On August 20, 2001, Cameron Brown, a claims manager for the insurer ACE USA, called
and asked to speak with Mr. von Ohlen, the person at the Firm with whom heregularly dealt. Mr.
Brown wanted to open anew matter with the Firm. Mr. von Ohlen wason vacation, and the call was
transferred to plaintiff. Plaintiff opened a new matter with a client form listing himself as the
originating attorney. Plaintiff did not discussthe matter with Mr. von Ohlen. Mr. Brown signed an
engagement | etter indicating plaintiff would be one of the attorneysworking on the matter. Mr. von
Ohlen'snamewasnot listed intheletter. On September 20, 2001, Mr. Brown sent plaintiff an e-mail
expressing surprise and disappointment that Mr. von Ohlen was not apprised and involved in the
matter. By the end of September 2001, Mr. Brown no longer had tasks or assignmentsfor plaintiff.
Starting in October 2001, Mr. von Ohlen worked on the matter and received assignments from Mr.
Brown.

122 Inthefall of 2001, Steve Lake with Global Aerospace, aninsurer of Polar Air Cargo, called
Mr. Kaplan and complained plaintiff had settled a matter for Polar Air Cargo and agreed to waive
apotential claim for attorney's fees without getting approva from the client first. Mr. Kaplan gave
Mr. Lake the option of pursuing the attorney's fees, but Mr. Lake decided not to do so.

123 Mr. Kaplan assisted plaintiff in sending out the outstanding bills for collections during the
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fall of 2001. In reviewing and billing plaintiff's matters, Mr. Kaplan realized there was a more
serious problem than what was originally understood at the July 20, 2001, meeting. The state of
plaintiff's files showed there was a high level of inactivity. There was aso confusion surrounding
the status of many of plaintiff's matters. Mr. Kaplan discovered atypical fee arrangementsfor some
of the matters where there were no special instructions indicated on the new matter forms. Mr.
Kaplan also discovered plaintiff may have worked on matters without client authorization and
without billing the client for several years. Statusreports also had not been sent out in years. When
Mr. Kaplan asked plaintiff for guidance asto whether amatter needed to be billed and how it should
be billed, plaintiff did not offer any assistance or respond to his questions.

124 Meanwhile, defendants had approached plaintiff and discussed each partner's contributions
to the Firm. Defendants proposed to plaintiff that the income allocation percentages be amended.
Instead of a40% allocation to plaintiff, a30% allocation to Mr. von Ohlen, and a 30% all ocation for
Mr. Kaplan, all three partnerswould receive equal income allocations of 33.33%. In October 2001,
plaintiff offered a counterproposal to defendants proposed equalization of income allocation
percentages, whereby plaintiff would take declining percentagesover the next several yearsand then
would retire, at which time he would receive an enhanced retirement package. Defendantsrejected
plaintiff's counterproposal. These discussions continued through early November 2001.

125 On December 27, 2001, a meeting was held where defendants voted to expel plaintiff from
the Firm. Plaintiff voted against his own expulsion. On December 28, 2001, Mr. Kaplan sent
plaintiff a memorandum regarding his expulsion. The memorandum stated plaintiff had been

expelled pursuant to section IX(G) of the 1999 partnership agreement, which permitsexpulsion " by
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a2/3rdsvote of the General Partners*** when the best interests of the Firm require such Partner to
withdraw." Thememorandumidentified thefollowing reasonswhy plaintiff's partnership statuswas
no longer in the best interests of the law firm:

"1. A pattern of failure by [plaintiff] to timely bill client matters.

2. Business maintenance and generation by [plaintiff] which has not been commensurate

with [plaintiff's| share of the partnership income.

3. The number of billable hours worked by [plaintiff] which have not been commensurate

with [plaintiff's] share of partnership income.

4. Client relationships, which have suffered as aresult of [plaintiff's] conduct.

5. Decisions by [plaintiff] to accept business which isnot in the firm's best interests.

6. Other conduct which has caused a lack of confidence in [plaintiff's| judgment to make

decisions on behalf of the firm."
126 Pursuant to the applicable-payout provision for an expelled partner under the 1999
partnership agreement, defendants paid plaintiff $684,771, which was 24% of the Firm's accounts
receivable and unbilled time on the books as of December 31, 2001.
127 Paintiff subsequently filed his second-amended complaint, alleging he and defendants had
agreed, by the summer of 2001, that it was no longer practicable for them to practice in the Firm
together, and they had agreed a dissolution of the Firm under the lllinois Uniform Partnership Act,
then in effect (805 ILCS 205/32 (West 2000)) (hereinafter referred to as the Act), was appropriate.
Plaintiff alleged that pursuant to such a dissolution, he would have been entitled to a 40% share of

the Firm's assets, including its receivables and revenue generated by cases in progress. Instead of
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so dissolving the Firm, though, defendants deci ded without prior consultation with plaintiff, to expel
him because, according to plaintiff, the Firm's partnership agreement provided that a partner who
was so expelled was entitled to "substantially less than he would have received in a dissolution.”
Plaintiff alleged defendants expelled him "in plain violation of their fiduciary dutiesand contractual
obligations' in order to appropriate for themselves hisinterest in the Firm and to avoid paying him
the amounts to which he would have been entitled upon adissolution of the Firm. Plaintiff alleged
that as a pretext to justify their expulsion of him, and to avoid paying him as required in the event
of adissolution, defendants falsely claimed the "best interests' of the Firm required his expulsion.
Plaintiff asked thecircuit court to: (1) find and declare defendants expulsion of him wasineffective
and to restore the rights he had in the Firm before his expulsion; (2) order the Firm be treated as
dissolved effective as of December 31, 2001, with the three partners being treated as they would
have been in adissolution under the Act; (3) order an accounting and impose a constructivetrust in
favor of plaintiff with respect to amountsduehim; and (4) award plaintiff compensatory and punitive
damages.

128 Followingthebenchtrial, thecircuit court entered amemorandum opinion and order on July
14, 2009, in favor of defendants on plaintiff's second-amended complaint. The circuit court stated,
therein, it initially found plaintiff to be "credible and precise during his testimony" but, asthetria
continued, it found plaintiff "to beincreasingly lesscredible.” Thecircuit court also found Mr. von
Ohlen "was not credible in all respects’ but Mr. Kaplan was "credible in all respects." The court
further stated:

"Thereisno doubt in this Court's mind that after all is said and done, Plaintiff Begy
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appeared to have a history of having difficulty managing cases, handling clients, and
interacting with personnel at the Firm. After the 1999 Partnership Agreement was signed,
the working relationship between Plaintiff Begy and Defendant von Ohlen that had been
simmering with underlying tensions developed into an untenable working relationship.
There is no such evidence of animosity, however, between Plaintiff Begy and Defendant
Kaplan. The events from February 5, 1999, through December 27, 2001, evidenced that
Plaintiff Begy continued to have problems maintaining client relationships, handling cases,
working with others in the Firm, and promptly billing and collecting. The July 20, 2001,
meeting exposed the depth and magnitude of problems with respect to Plaintiff Begy's
billings and collections. In the fall of 2001, Plaintiff Begy was apparently unwilling to
acknowledge and fix his problems.

[T]here is no evidence as to any significant contributions that Plaintiff Begy made to the
Firm between February 5, 1999, and December 27, 2001.

Given the testimony and the evidence regarding the history of the Firm and the events at the
Firm, focusing primarily upon the time period after the 1999 Partnership Agreement was
executed, the Court does not believe that Defendants Kaplan's and von Ohlen's reasons for
expulsion were pretextual. Defendants Kaplan'sand von Ohlen's decision to expel Plaintiff
Begy wasnot arbitrary, capricious, or donein bad faith. Itisinthebest interestsof the Firm

to remove a partner who has a proven a [sic] history of not contributing, harming client
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relations, and not collecting outstanding bills, rather than maintain that partner. Thispattern
of behavior could not continue for viability of the Firm. Defendants provided sufficient
evidence at tria to prove that Defendants Kaplan and von Ohlen were convinced that
Plaintiff Begy's expulsion was in the partnership's best interests. Accordingly, the Court
finds that Defendants Kaplan and von Ohlen did not breach their fiduciary duties and that
Plaintiff Begy's expulsion was proper within Section I X(G), Involuntary Withdrawal, of the
1999 Partnership Agreement.

The Court does find, however, that in making the decision to expel Plaintiff Begy,
Defendant von Ohlen acted in away to maximize hisand Defendant Kaplan'seconomic gain
to the detriment of Plaintiff Begy by delaying the DC-10 and MD-11 billings in August of
2001. The August 2001 DC-10 hill covered the seven-month period from October 2, 2000,
through April 30, 2001. The August 2001 MD-11 bill covered a six-month [period] from
November 1, 2000, through April 30, 2001. Normally, Defendant von Ohlen would bill all
the time incurred through the end of the month prior to the date of the bill. In thisinstance,
Defendant von Ohlen excluded the months of May, June, and July from the August 2001
DC-10 bill and August 2001 MD-11 bill.

Contrary to Plaintiff Begy's assertion, the Court does not believe Defendant von
Ohlen's actions in delaying the billing require dissolution under the Illinois Uniform
Partnership Act. Defendant von Ohlen's actionsin delaying the DC-10 and MD-11 hillings

doesnot outweigh the other evidencethat Defendants K aplan and von Ohlen were convinced
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that expelling Plaintiff Begy wasin the best interests of the Firm. Accordingly, the Court
findsthat although Defendant von Ohlen delayed the DC-10and MD-11 billings, Defendants
Kaplan and von Ohlen properly expelled Plaintiff Begy under the 'best interests of the firm'
clause, Section IX(G) of the 1999 Partnership Agreement.”
129 Thecircuit court entered judgment in favor of defendants but granted plaintiff 14 daysto file
athird-amended complaint "to conform the pleadings to the proof adding a cause of action, if one
exists, regarding the delayed DC-10 and MD-11 billings."
130 Plaintiff subsequently filed histhird-amended complaint on July 28, 2009, alleging, in count
IV, that Mr. von Ohlen excluded the months of May, June, and July from the August 2001 DC-10
and MD-11 hills, thereby decreasing his departing income by $62,855.74, which was his share of
those hills. Plaintiff alleged that asaresult, "defendants breached the fiduciary duties they owed to
[plaintiff], breached the Partnership Agreement, and engaged in conduct warranting a judicial
dissolution of the firm."
131 OnJduly 23, 2010, the circuit court entered judgment in favor of plaintiff on count IV of his
third-amended complaint and awarded him $62,855.74 plus prejudgment interest for atotal award
of $96,661.67.
132 PHaintiff appeds the circuit court's July 14, 2009, judgment in favor of defendants on his

second-amended complaint." Defendants cross-appeal the circuit court's July 23, 2010, judgment

!Defendants filed a motion to dismiss plaintiff's appea for lack of jurisdiction on January
5, 2011, which we denied on January 19, 2011. Defendants renew their motion for dismissal but
offer no new arguments in support thereof. See Fitch v. McDermott, Will & Emery, LLP, 401 III.
App. 3d 1006, 1014 n.2 (2010) (appellate court can dismiss for lack of jurisdiction despite
motion panel's earlier denia of motion to dismiss). Defendants renewed motion to dismiss for
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in favor of plaintiff on count 1V of his third-amended complaint.

133 [. Plaintiff's Appeal

134 First, we address plaintiff's appea of the July 14, 2009, judgment in favor of defendants on
his second-amended complaint. Thejudgment was entered following abenchtrial. Inabenchtrial,
the circuit court weighs the evidence and makes findings of fact. Kirkpatrick v. Strosberg, 385111.
App. 3d 119, 128 (2008). We will not reverse the circuit court's factual findings unless they are
against the manifest weight of the evidence. 1d. We review the circuit court's conclusions of law
denovo. Id.

135 Attheoutset, we note plaintiff does not argue that any of the circuit court's factual findings
are against the manifest weight of the evidence; rather, he "challenges the trial court's application
of the law to the factsit found."

136 Plaintiff first contendsthecircuit court should haveinvalidated Mr. von Ohlen'svoteto expel
him from the Firm once the court found Mr. von Ohlen's expul sion vote was improperly motivated
by the desire to deprive plaintiff of his share of the DC-10 and MD-11 hillings, and to
correspondingly increase Mr. von Ohlen’'sshareinviolation of hisfiduciary duties. Without Mr. von
Onhlen's vote, there would not have been the two-thirds vote to expel as required by the 1999
Partnership Agreement. In the absence of a valid two-thirds vote to expel, plaintiff contends the
circuit court should have ordered dissolution of the Firm under the Act, pursuant to which he argues
he would have been entitled to an additional $2,276,115.

137 Insupport of his argument, plaintiff cites Pielet v. Hiffman, 407 1ll. App. 3d 788 (2011);

lack of jurisdiction is denied.
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Winston & Strawnv. Nosal, 279 111. App. 3d 231 (1996); and Saballusv. Timke, 122111. App. 3d 109
(1983). Plaintiff contends Pielet, Winston & Strawn, and Saballus hold that a partner who expels
another partner, must comply with his fiduciary duties in making the decision, otherwise the
expulsion must be set aside.

138 Weneed not delveinto an analysis of Pielet, Winston & Srawn, and Saballus for purposes
of considering this argument because, contrary to plaintiff's contention, the circuit court made no
finding that Mr. von Ohlen's expul sion vote was motivated by hisdesireto secureafinancial benefit
for himself inviolation of hisfiduciary duties. Asdiscussed above, thecircuit court stated initsJuly
14, 2009, memorandum opinion and order, that there was "no doubt™ plaintiff "appeared to have a
history of having difficulty managing cases, handling clients, and interacting with personnel at the
Firm,"” and "[t]he events from February 5, 1999, through December 27, 2001, evidenced that
[ plaintiff] continued to have problemsmaintai ning client rel ationshi ps, handling cases, workingwith
others in the Firm, and promptly billing and collecting." The court further found "[t]he July 20,
2001, meeting exposed the depth and magnitude” of plaintiff's billing problems and there was "no
evidence as to any significant contributions that [plaintiff] made to the Firm between February 5,
1999, and December 27, 2001." The court also found defendants' reasons for expulsion were not
pretextual or arbitrary, capricious or done in bad faith, and it was in the "best interests of the Firm
to remove a partner who has aproven history of not contributing, harming client relations, and not
collecting outstanding bills, rather than maintain that partner.” The court concluded defendants"did
not breach their fiduciary duties' and plaintiff's expulsion was proper under section 1X(G) of the

1999 partnership agreement. (Emphasis added.)
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139 Haintiff, though, pointsto the next sentence in the memorandum opinion and order, which
states:

"The Court does find, however, that in making the decision to expel [plaintiff], Defendant

von Ohlen acted in away to maximize his and Defendant Kaplan's economic gain to the

detriment of [plaintiff] by delaying the DC-10 and MD-11 billings in August of 2001."
Plaintiff argues this sentence indicates the circuit court found Mr. von Ohlen's decision to vote for
plaintiff's expulsion was predicated on the desire to deprive plaintiff of his share of the DC-10 and
MD-11 billings, and to increase Mr. von Ohlen's share of those billings, in violation of Mr. von
Ohlen'sfiduciary duties. We disagree. Plaintiff's construction of this sentence runs counter to the
circuit court'sexpressfinding, intheimmediately preceding sentence, that defendantsdid not breach
their fiduciary duties in voting for plaintiff's expulsion. Since the discussion of Mr. von Ohlen's
delayed DC-10 and MD-11 billingscomesimmediately after thefinding that defendants reasonsfor
expulsion were not pretextual and not in violation of their fiduciary duties, we interpret the court's
memorandum opinion and order as meaning the delay in billing for the DC-10 and MD-11 matters
was done to take advantage of the expulsion vote, but not that it was the motivation underlying the
expulsion vote. As the circuit court found the delayed DC-10 and MD-11 bhillings were not the
motivation underlying the expulsion votebut, rather, defendantswere convinced plaintiffs expulsion
wasin the Firm's best interests, the court did not err in rejecting plaintiff's claim that Mr. von Ohlen
violated his fiduciary duties when voting to expel him.
140  Our construction of the July 14, 2009, memorandum opinion and order is supported by the

circuit court's subsequent findingsin the July 23, 2010, judgment order in favor of plaintiff on count
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IV of histhird-amended complaint. Count 1V alleged Mr. von Ohlen breached hisfiduciary duties
by delaying the DC-10 and MD-11 billings for May, June, and July 2001 until after plaintiff's
expulsion, thereby decreasing hisdeparting income. Infinding infavor of plaintiff on count 1V, the
circuit court reiterated its finding in the July 14, 2009, order:
"Defendants Kaplan and von Ohlen did not breach their fiduciary dutiesin theexpul sion [of]
Plaintiff Begy" but that Mr. von Ohlen breached hisfiduciary dutieswhen he"acted in away
that maximized hisand Defendant K aplan'seconomic gain to the detriment of Plaintiff Begy
by delaying the DC-10 and MD-11 billings in August of 2001."
Thus, the circuit court drew an express distinction between the voteto expel plaintiff fromthe Firm,
and the decision to delay the DC-10 and MD-11 billings. Pertinent to this appeal, the circuit court
expressly found Mr. von Ohlen did not violate any fiduciary duties in the decision to vote for
plaintiff'sexpulsion. Plaintiff makes no argument that the court's finding was against the manifest
weight of the evidence, and, therefore, no basisexistsfor setting aside Mr. von Ohlen'svoteto expel
plaintiff from the Firm.
41 Next, plaintiff contends the circuit court erred when it refused to order dissolution because
it concluded "[d]efendant von Ohlen's actionsin delaying the DC-10 and MD-11 billings does not
outweigh the other evidence that Defendants Kaplan and von Ohlen were convinced that expelling
Plaintiff Begy was in the best interests of the Firm." Plaintiff argues the circuit court erred in
balancing the equities and weighing Mr. von Ohlen'sintentional misconduct in delaying the DC-10
and MD-11 billings against plaintiff's "unintentional” conduct in failing to maintain good client

relations and not collecting outstanding bills. Plaintiff contends"[t]he analysis should have ended”
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oncethe court concluded Mr. von Ohlen breached hisfiduciary dutiestoward plaintiff and by instead
weighing Mr. von Ohlen's intentional misconduct against plaintiff's unintentional conduct in order
to determine who was more at fault for the breakdown in relations between them, the circuit court
undermined the fiduciary duty of undivided loyalty that Mr. von Ohlen owed plaintiff.
142 Plaintiff'sargument is without merit. Review of the July 14, 2009, memorandum opinion
and order indicatesthecircuit court was not wei ghing whether plaintiff'sconduct wasworsethan Mr.
von Ohlen'sconduct. Rather, the weighing went to whether defendantswere being truthful asto the
reasons they voted to expel plaintiff, or whether Mr. von Ohlen's decision to delay the DC-10 and
MD-11 billings actually drove the expulsion decison. We agree with defendants that "[i]n
performing its limited weighing analysis, the trial court acted precisely in accordance with the
processthat trial courtsmust engageinwhenever an expulsion voteischallenged asbeing pretextua.
Unlessthetrial court compares the reasons given for the expulsion vote with the claimed bad faith
reason(s) advanced by the terminated partner, it [can] not determine what truly motivated the vote."
143 Next, plaintiff contendsthe circuit court should haveinvalidated Mr. von Ohlen's expulsion
vote and ordered dissolution of the partnership pursuant to the "disloyal servant doctrine”" as
articulated in Grahamv. Mimms, 111 1ll. App. 3d 751 (1982) and ABC Trans National Transport,
Inc. v. Aeronautics Forwarders, Inc., 90 Ill. App. 3d 817 (1980). Graham stated in pertinent part:
"As a matter of public policy in the corporate context, courts have been 'inveterate and
uncompromising' in applying the constructive trust remedy to fiduciaries who have
misappropriated corporate property or usurped corporate opportunities. [Citation.] This

'inveterate and uncompromising' application of the constructive trust remedy 'does not rest
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144

145

upon the narrow ground of injury or damage to the corporation resulting from a betrayal of
confidence, but upon a broader foundation of awise public policy that, for the purpose of
removing all temptation, extinguishes all possibility of profit flowing from a breach of the
confidenceimposed by thefiduciary relation. [Citation.]'" Graham, 11111l. App. 3d at 762-
63.

ABC Trans National stated in pertinent part:

" 'It makes no difference whether the result of the agent's conduct isinjuriousto the
principal or not, as the misconduct of the agent affects the contract from considerations of
public policy rather than of injury to the principal.’ *** As a matter of public policy as
expressed in the above cases, however, onewho breachesfiduciary duties has no entitlement
to compensation during awilful or deliberate course of conduct adverse to the principal's
interests." ABC TransNational Transport, Inc., 9011l. App. 3d at 837-38 (quoting Steinmetz
v. Kern, 375 11 616, 621 (1941)).

Plaintiff here argues Mr. von Ohlen "intentionally misappropriated” plaintiff's share of the

Firm'sincome by delaying the DC-10 and MD-11 hillings until after his expulsion, and that just as

afiduciary who intentionally breaches hisfiduciary dutiesforfeits hisright to receive compensation

(id. at 837-38) or profits (Graham, 111 Ill. App. 3d at 762-63) flowing from that breach, Mr. von

Ohlen forfeited hisright to vote on plaintiff's expulsion.

146

Plaintiff'sargument iswithout merit. Asdiscussed above, therewasno finding by the circuit

court that Mr. von Ohlen breached his fiduciary duties in voting to expel plaintiff from the Firm.

Rather, the circuit court found Mr. von Ohlen's breach of fiduciary dutiesrelated to the delay in the

-20-



No. 1-10-2382

DC-10 and MD-11 billings, which was separate and apart from the expulsion vote, and which
resulted in a total loss to plaintiff of $62,855.74. Plaintiff makes no argument that the court's
findings of fact are against the manifest weight of the evidence, and, accordingly, we accept them
astrue for purposes of this appea. On these facts, the only "profit" or "compensation” which Mr.
von Ohlen should forfeit is the $62,855.74, plus interest resulting from the delayed billings, which
is exactly what the circuit court ordered. There was no error here.

147 Next, plaintiff contendsthecircuit court should haveinvalidated Mr. von Ohlen's expulsion
vote and ordered dissolution of the Firm pursuant to the "unclean hands doctrine." In support,
plaintiff cites Mascenic v. Anderson, 53 11l. App. 3d 971 (1977), which held that under the unclean-
hands doctrine, acourt of equity will not permit aparty to benefit from atransaction when that party
engaged in misconduct, fraud or bad faith in connection with that same transaction. Id. at 972.
Plaintiff here argues the circuit court found Mr. von Ohlen breached his fiduciary duties in
connection with his vote to expel plaintiff from the Firm, thereby triggering the unclean-hands
doctrine and requiring the invalidation of Mr. von Ohlen's expulsion vote. We disagree. As
discussed above, thecircuit court expressly found Mr. von Ohlen did not breach any fiduciary duties
when voting to expel plaintiff from the Firm. Thus, the unclean-hands doctrine does not apply to
nullify his expulsion vote. Rather, the circuit court found Mr. von Ohlen breached his fiduciary
dutiesin delaying the DC-10 and MD-11 billings, separate and apart from the expulsion vote. The
circuit court awarded plaintiff the full amount of the damagesfrom the delayed billings, $62,855.74,
plus prejudgment interest, which wasthe appropriate remedy for Mr. von Ohlen'sbreach of fiduciary

duties. Therewas no error here.
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148 Next, plaintiff contendsthecircuit court madeinconsistent "general” and "specific" findings
necessitating reversal of its judgment in favor of defendants. According to plaintiff, the court's
general finding consists of the following two sentences in the July 14, 2009, memorandum opinion
and order:
"Defendants Kaplan's and von Ohlen's decision to expel Plaintiff Begy was not arbitrary,
capricious, or doneinbadfaith. Itisinthebest interestsof the Firm to remove apartner who
has a proven *** history of not contributing, harming client relations, and not collecting
outstanding bills, rather than maintain that partner.”
The"specific” finding isthe court's statement that "in making the decision to expel Plaintiff Begy,"
Mr. von Ohlen effectively misappropriated plaintiff's share of Firm profits by delaying the DC-10
and MD-11 billings until after plaintiff's expulsion.
149 PHaintiff arguesthat the two findings areinconsistent with each other, and the more specific
finding should be controlling here, pursuant to which Mr. von Ohlen's expulsion vote should be
invalidated, and the Firm should be dissolved in accordance with the Act.
150 Plaintiff's contention is without merit, as there was no inconsistency in the circuit court's
findings. The circuit court found that with regard to the expulsion vote, defendants acted in good
faith and in the best interests of the Firminvoting to expel plaintiff. Withregardto Mr. von Ohlen's
decision to delay the DC-10 and MD-11 billings, which was an event separate and apart from the
expulsion vote, the court found Mr. von Ohlen tried to take advantage of that good-faith expulsion
by improperly seeking to obtain afinancial advantage through the delayed billings. Asthefindings

concerned two separate events, there was no inconsistency in finding Mr. von Ohlen acted in good
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faith with regard to the expulsion vote, but in bad faith with regard to the delayed billings. Also, the
circuit court's ultimate rulings were consistent with these two separatefindings. Consistent with its
finding that defendants acted in good faith in voting to expel plaintiff, the circuit court upheld the
expulsion. Consistent withitsfinding that Mr. von Ohlen acted in bad faith in connection with the
delayed DC-10 and MD-11 hillings, the circuit court awarded plaintiff the full amount of his
damages resulting therefrom.

151 Next, plaintiff contends the circuit court erred when it found that section 1X(G) of the 1999
partnership agreement, which permits expulsion when two-thirds of the general partners vote that
itisinthe best interests of the firm, does not require the expelled partner's offending conduct be of
similar severity to the other six grounds for expulsion set forth in section IX. As discussed above,
the other six grounds for expulsion listed in section IX (A) through (F) included: disbarment;
conviction of afelony or of any criminal offense involving fraud; filing of a voluntary petition in
bankruptcy; knowingly permitting a final judgment in excess of $10,000, or final judgments
aggregating in excess of $30,000 to remain undischarged for more than 30 days; violation of the
1999 partnership agreement which is not corrected within 30 days; and a two-thirds vote to expel
a partner whose mental or physical disability renders him unable to practice law at the level of
competence expected of a partner of the Firm.

152 Plaintiff argues that the six grounds for expulsion set forth in sections IX (A) through (F),
describe specific, serious conduct, and pursuant to the doctrine of gjusdemgeneris, thecircuit court
should have interpreted section 1X(G)'s non-specific, "best interests' ground for expulsion to apply

only in similarly serious circumstances. Plaintiff contends none of his actions rise to the level of
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severity or seriousnessset forthin section 1X (A) through (F) of the 1999 partnership agreement, and,
therefore, the circuit court erred in upholding his expulsion under section IX(G).
153 Ejusdem generis is a common-law rule employed in the construction of statutes, wills,
contracts and other written instruments, and which provides that when general words or phrases
follow aset of enumerated things, the general wordsarelimited in meaning to the samekind or class
asthose previously enumerated. Hugh v. Amalgamated Trust & SavingsBank, 235 [1I. App. 3d 268,
275 (1992). Here, the six separate grounds for expulsion listed in sections (A) through (F) are not
of alike kind or class, but, instead, provide awide range of dissimilar conduct. For example, the
felonious conduct in section (B) cannot be equated to filing for bankruptcy in section (C) or to
becoming so mentally ill asto be unableto competently practice law in section (F). Asthegrounds
listed in sections (A) through (F) are not of alike kind or class, the doctrine of ejusdem generisdoes
not apply.
154 Next, plaintiff arguesthat notwithstanding section I X(G) of the 1999 partnership agreement
that authorizes expulsion of a partner when two-thirds of the general partnersvote that expulsionis
in the best interests of the Firm, the circuit court was "required” to apply the dissolution provision
of section 32 of the Act. Section 32 of the Act providesin pertinent part:

"On application by or for a partner the court shall order a dissolution whenever:

(c) A partner has been guilty of such conduct astendsto affect prejudicially the carrying on

of the business,

(d) A partner willfully *** commits a breach of the partnership or agreement, or
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otherwise so conducts himself in matters relating to the partnership business that it

is not reasonably practicable to carry on the business in partnership with him,

(f) Other circumstances render a dissolution equitable.” 805 ILCS 205/32 (West 2000).
155 PHaintiff argues four events require dissolution under section 32 of the Act: (1) the parties
deadlock over how to amend the 1999 Partnership Agreement to alter the income percentage
alocations; (2) Mr. von Ohlen'sdelay in billing on the DC-10 and M D-11 matters; (3) the untenable
working relationship between plaintiff and Mr. von Ohlen; and (4) defendants' alleged wrongful
expulsion of plaintiff.
156 Contrary to plaintiff'sargument, the circuit court committed no error in upholding plaintiff's
expulsion under the 1999 partnership agreement instead of ordering dissolution under section 32 of
the Act. "A partnership is a contractua relationship and as such, contract law applies and a
partnership is accordingly controlled by the terms of the agreement under which it is formed.”
Pielet, 407 11l. App. 3d at 795. TheAct itself acknowledgestherightsand duties of partnersset forth
therein are "subject to any agreement between them.” 805 ILCS 205/18 (West 2000).
157 Section IX(G) of the 1999 partnership agreement unambiguously provides for expulsion of
apartner when two-thirds of the general partners vote that such expulsionisin the best interests of
theFirm. Thecircuit court found defendants complied with section 1X(G) when they voted to expel
plaintiff, and plaintiff pointsto no factsindicating thecircuit court'sfinding was against the manifest
weight of the evidence. Instead, plaintiff cites case law holding a partnership agreement may not

abrogate a partner's fiduciary duties to his other partners, and awrongful exclusion or "freeze out"
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of one partner from participation in the business will be grounds for judicia dissolution of the
partnership under the Act. See e.g., Winston & Strawn, 279 Ill. App. 3d at 231; Saballus, 122 Il1.
App. 3d at 109. Here, there was no evidence defendants wrongfully excluded or froze out plaintiff
from participationinthe businessprior to hisexpulsion. Theonly wrongful conduct asto defendants
that the circuit court found, related to Mr. von Ohlen's delay in billing on the DC-10 and MD-11
matters. As discussed above, the delayed billings were unrelated to the expulsion vote and was
remedied when thecircuit court awarded plaintiff hisfull damagesplusthe maximuminterest arising
therefrom. On these facts, the circuit court committed no error in upholding plaintiff's expulsion
under section 1X(G) of the 1999 partnership agreement, and in refusing to dissolve the Firm.

158 PHaintiff cites various cases upholding dissolution orders, but none of those cases involved
apartner who wasfound to have been properly expelled from the partnership under the terms of the
applicable partnership agreement. See Tembrina v. Smos, 208 III. App. 3d 652 (1991); Susman v.
Cypress Venture, 114 1ll. App. 3d 668 (1982); Mandell v. Centrum Frontier Corp., 86 IIl. App. 3d
437 (1980); and Tilberry v. Body, 1987 WL 8128 (Ohio App. 1987). Accordingly, the cited cases
are inapposite.

159 For all the foregoing reasons, we affirm the judgment in favor of defendants on plaintiff's
second-amended complaint.

160 Il. Defendants Cross-Apped

161 InitsJduly 14, 2009, memorandum opinion and order, the circuit court found that in August
2001, Mr. von Ohlen delayed billing FedEx for the months of May, June, and July onthe DC-10 and

MD-11 matters. The August 2001 DC-10 hill covered the seven-month period from October 2,

-26-



No. 1-10-2382

2000, through April 30, 2001. The August 2001 MD-11 hill covered the six-month period from
November 1, 2000, through April 30, 2001. The circuit court found Mr. von Ohlen would
"normally” bill all the time incurred through the end of the month prior to the date of the bill, but
he had purposely excluded the months of May, June and July from the August DC-10 and MD-11
billsin order to reduce plaintiff's departing income upon his expulsion from the Firm. The circuit
court granted plaintiff leaveto file athird-amended complaint to conform the pleadingsto the proof
by adding a cause of action regarding the delayed DC-10 and MD-11 billings to FedEx.

162 Plaintiff subsequently filed histhird-amended complaint on July 28, 2009, alegingin count
IV that Mr. von Ohlen breached his fiduciary duties to plaintiff by excluding the months of May,
June, and July from the August 2001 DC-10 and MD-11 hillings, thereby decreasing plaintiff's
departing income by $62,855.74, which was his share of those bills. On July 23, 2010, the circuit
court entered a judgment in favor of plaintiff on count IV of his third-amended complaint and
awarded him $62,855.74, plus prejudgment interest, for atotal award of $96,661.67.

163 Defendantscross-appeal thejudgment infavor of plaintiff on count 1V of histhird- amended
complaint. The parties agree that the standard of review is whether the circuit court's finding of a
breach of fiduciary duty is against the manifest weight of the evidence. See 1515 North Wells, L.P.
v. 1513 North Wells, L.L.C., 392 Ill. App. 3d 863, 874 (2009). A finding is against the manifest
weight of the evidence "if the opposite conclusion is clearly evident or if the finding itself is
unreasonable, arbitrary, or not based on the evidence presented.” Best v. Best, 223 111. 2d 342, 350
(2006).

164 Defendants argue that one of the two foundations for the circuit court's judgment was its
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finding that "Normally, Defendant von Ohlen would bill all thetimeincurred through the end of the
month prior to the date of thebill." Defendants contend thisfinding was agai nst the manifest weight
of the evidence. In support, defendants cite four DC-10 bills from April 1999 through December
2000, not one of which included time for the prior month. Defendants also cite the last DC-10 bill
(mailed June 6, 1997) for which plaintiff was responsible before FedEx took him off al of its cases.
That bill, too, did not include time for the prior month. Defendants note, "the first time [Mr.] von
Ohlenbilled the DC-10 caseafter [plaintiff's] expulsionwason February 20, 2002. Althoughnoone
arguesthat [Mr.] von Ohlen had any reason to delay billing after expulsion, that bill was consistent
with the challenged bill asiit, too, did not include the preceding three months.” (Emphasisin the
original.) Defendants also cite the 1999 through 2001 billing history for the MD-11 case. Starting
in 1999, two out of the four MD-11 bills sent out by Mr. von Ohlen before his August 2001 bill, did
not bill the prior month.

165 Defendants further argue plaintiff bore the burden of proving Mr. von Ohlen improperly
delayed the DC-10 and MD-11 hillings for May, June and July 2001. Defendants argue plaintiff
"produced no evidence that the substantial data needed for the bills — including the attorney time
records for the attorneys working on these matters, local counsel data, third-party vendor invoices,
expert/consulting invoicesand other necessary information —waseven availableto [Mr.] von Ohlen
at thetime." (Emphasisinthe original.)

166 Defendants also argue that the other foundation for the circuit court's judgment, wasits
finding that Mr. von Ohlen's purpose in delaying the DC-10 and MD-11 billingsfor May, June, and

July 2001, was to economicaly gain from the good-faith decision to expel plaintiff. Defendants
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contend this finding, too, was against the manifest weight of the evidence. In support, defendants
note the finding assumes Mr. von Ohlen knew by August 2001, that plaintiff was going to be
expelled from the Firm, when "all evidence wasto the contrary." Defendants cite the evidence that
even after sending the disputed August 2001 billings that excluded the months of May, June, and
July, defendants were talking to plaintiff about agreeing to reduce his profit share from 40% to
33.3% ,and about committing to changing the conduct that washarming the Firm. Defendantsargue,
"[c]learly, no decision about expul sion had yet been made” at thetimethe August 2001 billingswere
sent.

167 Defendants further argue, "any idea that an expulsion decision had been reached by early
August isalso defeated by thefact that the expul sion did not actually occur until December 27 —and,
then, Kaplan and von Ohlen voluntarily made it effective four days later." (Emphasisin the
original.)

168 Plaintiff responds that to determine whether Mr. von Ohlen had improperly changed his
normal billing practicesin August 2001 in order to harm plaintiff, one must look to what Mr. von
Ohlen had done in August the year before under similar circumstances. In 2000, Mr. von Ohlen
billed the MD-11 matter in August, and included in that bill all unbilled time through July 31, 2000.
Yet in 2001, when he billed the matters in August, he only billed time through April 30, 2001,
excluding more than $400,000 of time from May, June and July.

169  Plaintiff further arguesMr. von Ohlen'sexplanation at trial for why hedelayed theMay, June,
and July billingsfor the DC-10 and MD-11 matters, was not credible. Mr. von Ohlen testified that

in August 2001, he wanted to get the DC-10 and MD-11 billings out as quickly as possible in order
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to generateincomefor the Firm, and hedecided to only bill through April 30, 2001, because that was
the only time period for which he had al the necessary information to cal culate the amounts owed.
Mr. von Ohlen testified it wasa"difficult process' to get all the information necessary to calculate
the amounts owed for the months of May, June, and July 2001, and, therefore, he did not believe he
had the option of including those monthsin the August 2001 bills. Plaintiff arguesMr. von Ohlen's
testimony, that he did not have the option to include those three prior months in the August 2001
bills, was "plainly false." In support, plaintiff notes, of 13 DC-10 and MD-11 bills sent before the
August 2001 bills, only one excluded three months of unbilled fees. Asfor the MD-11 matter, none
of the bills Mr. von Ohlen sent before August 2001 had excluded more than one month. Yet, in
August 2001, he excluded threemonthsof unbilled fees. Plaintiff arguesMr. von Ohlen"clearly had
the option to include the May, June, and July fees in the August 2001 bills, but chose not to. The
trial court's findings are well supported by the evidence."

170 The circuit court here heard all the evidence, observed Mr. von Ohlen, listened to his
explanations for the delayed billings, and found "Defendant von Ohlen was not credible in all
respects. Oftentimes, Defendant von Ohlen did not answer questionsdirectly. Hewould look away
from the Court when answering questions. He was arrogant and dismissive of certain questions
asked of him." The court obviously disbelieved Mr. von Ohlen's explanationsfor failing to include
the May, June, and July feesin the August 2001 bills, and gave more credence to the evidence cited
by plaintiff indicating Mr. von Ohlen had changed his normal billing practice in order to reduce
plaintiff's share of those fees. " 'We will not substitute our judgment for the [circuit court's]

regarding the credibility' " of the determinations. Thompson v. Buncik, 2011 Ill. App. (2d) 100589
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1126 (quoting Best, 358 I1l. App. 3d at 1055). Thecircuit court'sjudgment in favor of plaintiff was
not against the manifest weight of the evidence, as the opposite conclusion was not clearly evident,
nor wasthe judgment unreasonable, arbitrary, or not based on the evidence presented. Best, 223 I11.
2d at 350. Accordingly, on defendants cross-appeal, we affirm the circuit court's judgment in favor
of plaintiff on count IV of his third-amended complaint.

171 Fortheforegoing reasons, weaffirmonthe appeal and the cross-appeal and deny defendants
renewed motion for dismissal of plaintiff's appeal for lack of jurisdiction. As a result of our
disposition of this cause, we need not address defendants waiver and laches arguments.

172 Affirmed.
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