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ORDER

11 HELD: Defendant's convictions and sentences affirmed, where: (1) defendant's pretrial
motion to quash his arrest and suppress evidence was properly denied; (2) victim's
identification of defendant had asufficient independent basisto support itsadmissibility, (3)
trial court properly limited defendant's cross-examination of victim regarding her history of
prostitution; (4) defendant was proven guilty beyond areasonabl e doubt; and (5) defendant’s
term of imprisonment was not improperly increased upon resentencing.

12 Following a bench trial, defendant, Jamal Bennett, was convicted of aggravated criminal-

sexual assault, armed robbery, and aggravated kidnaping. Hewas originally sentenced to atotal of

42 years imprisonment, but the trial court reduced defendant's sentence to a total of 18 years

imprisonment after finding that certain sentencing enhancements should not have been applied. On
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appeal, defendant assertsthat thetrial court improperly denied both hismotion to quash and suppress
evidence, and his motion to suppress the victim'sidentification, and the trial court also improperly
excluded evidence of the victim's prior record of prostitution. Defendant further contends he was
not proven guilty beyond a reasonable doubt and that the trial court improperly increased his term
of imprisonment upon resentencing. For the following reasons, we affirm.

13 |. BACKGROUND

14 Defendant and hiscodefendant, Darius Burnett, were charged by indictment with the January
21, 2007, kidnaping, rape, and robbery of B.M. Specifically, defendant and Mr. Burnett were each
charged with—among other offenses—multiple counts of aggravated criminal-sexual assault, armed
robbery, and aggravated kidnaping. The charges against defendant ultimately proceeded to abench
trial inearly 2010. A motion to sever thetrials of defendant and Mr. Burnett wasgranted by thetrial
court, and Mr. Burnett is not a party to this appeal.

15  Thetria court ruled on a number of motions before defendant's bench trial began. First,
defendant filed a motion to quash his arrest and suppress evidence on the basis that he was arrested
without either awarrant or probable cause. At ahearing onthat motion, defendant'sfirst witnesswas
Chicago Police Detective Michagl Hughes who testified, on direct examination, that he arrested
defendant around 5:20 am. on January 21, 2007. Detective Hugheshad not obtained either an arrest
or search warrant prior to defendant's arrest, nor had he observed defendant committing a crime.
16 On cross-examination, Detective Hughestestified that around 4:00 a.m. that morning, he was
assigned to investigate the sexual assault of B.M., which had occurred afew hours earlier, near the

intersection of 60th Street and Honore Street in Chicago. Shortly thereafter, Detective Hughes
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interviewed B.M. while she was being treated in the emergency room of Holy Cross Hospital.
Detective Hughes had previously learned from other officers and police radio broadcasts that B.M.
described her attackers astwo black males around 18 years of age. Onewas described as6 feet tall,
weighing around 300 pounds, and wearing grey sweat pants and a sweat shirt. The other was
described aswearing ablack jacket and hat, about the same hel ght, and wei ghing around 250 pounds.
B.M. informed Detective Hughes that her attackers were driving a car, and she also provided him
with the license plate number of that vehicle. That license plate number belonged to a 1999
Chevrolet registered to an address near the location of the attack on B.M.

17 Detective Hughes then drove to the registered address, where he was met by two other
Chicago police officers. After knocking on the door, Detective Hughes and the other officers were
greeted by Beverly Bennett, defendant's mother. She stated the 1999 Chevrolet was "their" vehicle,
that it should bein the garage, and that her son had been driving thevehicle. Ms. Bennett then called
her son into the living room, and Detective Hughes observed that defendant matched B.M.'s
description of the first attacker. Defendant was then placed under arrest, and Detective Hughes
subsequently found the 1999 Chevrolet parked in Ms. Bennett's garage.

18 Ms. Bennett also testified at the hearing, indicating the vehicle was actually owned by her
mother, who also lived at the same address. It wasthe only vehicle they owned, and defendant was
the only male resident of the home. Ms. Bennett further testified that Detective Hughes never
specifically asked her if her son had been using the vehicle earlier that morning, nor did she actually
know whether or not he had done so.

19  Thetria court denied defendant's motion to quash arrest and suppress evidence. Thetria
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court found both witnesses to be credible, and further found Detective Hughes had probable cause
to arrest defendant in light of al the testimony presented.

110 Defendant next filed a motion to suppress B.M.'s identification of defendant as one of her
attackers. In his written motion, defendant contended that on the day of his arrest, B.M. was
"dlowed to view the Defendant in [a] one-on-one lineup under circumstances that were
unnecessarily suggestive of the identity of the Defendant in that she was shown the defendant alone
and not at lineup at the police station." Defendant's motion was initially granted after the State
conceded that the one-on-oneidentification of defendant, wasunduly suggestive. However, thetrial
court also granted the State a hearing on its petition contending B.M. should be alowed to identify
defendant in open court because an independent basis existed for her identification.

11 Atthat hearing, B.M. testified she was currently incarcerated on acharge of retail theft. She
also had four prior retail-theft convictions, and a conviction for delivery of a controlled substance.
B.M. then testified regarding the circumstances of her attack.

112  Specificaly, B.M. testified that around midnight on January 21, 2007, shewaswalking along
asidewalk on 67th Street near Ashland Avenue, when she heard acar blowing itshorn and observed
the car contained two occupants. Shortly thereafter, she was cut off by the same car, when it pulled
into analley infront of her. Defendant was driving the vehicle and the passenger got out with agun
inhishand. The passenger theninstructed B.M. to get into the car, which shedid. Defendant drove
around for some time, ultimately, pulling into another alley. Some other people werein that alley,
and defendant then drove the vehicle to an aley near 60th Street and Honore Street. At that time,

B.M. was instructed to take off her clothes and the two men raped her. She was then instructed to
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exit the vehicle without her clothes and the two men drove off. B.M. testified she was in close
proximity to themen for atotal of 30 to 45 minutes, shewas ableto observethe defendant thewhole
time, and she was able to see his face.

113 B.M., subsequently, called the police and gave adescription of thetwo meninthecar. Both
were black males between 17 and 18 years old. The driver wasfurther described asjust over 6 feet
tall and weighing between 200 and 300 pounds. The passenger was described as between 5 feet 4
inches and 5 feet 5 inches tall, weighing 250 pounds. Later that day, B.M. identified defendant at
apolice station, where he was sitting alone at atable.

114 The State also presented two stipul ations at the hearing. First, it was stipulated that Chicago
Police Officer Guante would testify that shortly after the attack, B.M. gave asimilar description of
her attackers. Furthermore, it was stipulated that—at the time of his arrest—defendant indicated he
was 6 foot 4 inches tall and weighed 290 pounds. After hearing this evidence, thetrial court found
there was a sufficient independent basisfor B.M.'sin-court identification of defendant, and that she
would be permitted to offer that testimony at trial.

115 The fina pretrial motion was brought by the State, and sought to bar defendant from
introducing any evidenceof any prior misdemeanor convictionsfor prostitution B.M. may have. The
trial court found that, while these misdemeanor prostitution convictionswould not be admissiblefor
genera impeachment purposes under People v Montgomery, 47 11l. 2d 510 (1971), it would hold in
abeyance any further ruling on the applicability of the rape shield statute (725 ILCS 5/115-7 (West
2008)) until trial.

116 Attrial, the State first presented testimony from B.M. regarding her criminal history. B.M.
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testified she had six felony convictions and six misdemeanor convictions for charges ranging from
retail theft, to possession of a controlled substance with the intent to deliver. She had also recently
had a charge of escape dismissed, though B.M. specifically indicated no promises had been made
to her in exchange for her testimony in the present case. Finaly, B.M. acknowledged that in prior
interactionswith policeunrel ated to thiscase, shehad provided several different aliasesandincorrect
dates of birth.

117 With respect to the present case, B.M. testified to the circumstances surrounding her
kidnaping, robbery, and rape. In general, her trial testimony mirrored her pretrial testimony. She
did, however, provide additional details. Specificaly, she testified the gun originally held by the
passenger, was a.38-caliber revolver with ablack handle. Shealso testified sheinitialy thought the
two men wanted money, so she gave them $55. When she and the two men finally parked in the
second alley, the passenger ordered her to take her clothes off. She did so and the driver, whom
B.M. identified in court as defendant, got into the back seat of the car with her. Defendant wanted
B.M. to perform oral sex, but she was unableto do so because"he had an awful smell and [she] just
started gagging.” Defendant then ordered her to turn around and heraped her vaginally from behind.
The passenger then handed the gun to defendant, defendant got back into the driver's seat of the
vehicle, and the passenger also raped B.M. vaginally. Thereafter, the passenger retrieved the gun
from defendant and said, "I should kill this bitch." Defendant disagreed, and ordered B.M. out of
the car. Without her clothes, B.M. exited the vehicle and the two men dove away. When they did
so, B.M. observed the license plate number on the vehicle.

118 B.M., naked and cold, knocked on the door of a nearby home, seeking help. An older
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woman, named Ms. Shaw, and a younger women, let her in. They gave her a blanket and some
clothes, aswell asapencil to write down thelicense plate number. B.M. called the police, and when
they arrived, she told them what happened, described the two men, and gave them the license plate
number. She was then taken to Holy Cross Hospital, where she was treated, and rape kits were
prepared. Attrial, B.M. identified pictures of the vehicle located at defendant's home as being the
car involved in the incident.

119 Oncross-examination, thetrial court refused to allow defense counsel to ask B.M. if she had
ever worked as a prostitute on the basis that such testimony would violate the rape shield statute.
However, defense counsel did elicit testimony from B.M., in which she denied telling the police the
two men actually took $50 from her and that the gun was only "possibly" a revolver. She also
testified that while she usualy carries a knife, she did not have one on the night of the incident.
120  Mildred Shaw testified that on January 21, 2007, shelived in an apartment on the 6000 block
of South Honore Street. Shortly after midnight, her upstairs neighbor called her to say there was
someone at the front door of the building. When she looked, Ms. Shaw observed B.M. standing
naked at her doorstep. Ms. Shaw let B.M. inside, and B.M. told her she had been raped by two men
at gunpoint. B.M. also said one of the men wanted to shoot her, whilethe other said they should just
take B.M.'sclothes. Ms. Shaw gave B.M. some clothes, and B.M. asked for apencil to write down
the license plate number of the vehicle driven by the two men. The police were called to the scene,
and B.M. soon |eft with them.

121 The State then presented testimony from Megan Neff, aforensic scientist employed by the

[llinois State Policecrimelab. Ms. Neff testified asan expert—without objection—-that she examined
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the vaginal DNA samples produced from B.M.'s rape kits, a blood sample from B.M., and bucca
swabs obtai ned from defendant and codefendant, Mr. Burnett. From these materials, Ms. Neff was
able to develop DNA profiles of B.M., defendant, and Mr. Burnett.

122 Additionaly, Ms Neff testified that two profiles were obtained from semen contained in
B.M.'svagina rapekit. Thefirst major profile matched Mr. Burnett and did not match defendant.
The second minor profile did not match either B.M. or Mr. Burnett. However, defendant could not
be excluded as the donor of the minor DNA profile, and this profile would be expected to occur in
only 1in 1.1 billion black, 1in 11 billion white, and 1 in 1.1 billion Hispanic individuals that were
not related.

123 Thetria court, thereafter, indicated it had reconsidered its prior ruling with respect to the
admissibility of evidence of several of B.M.'sprior arrestsand convictions, indicating they might be
admissible because they were relevant to B.M.'s possible bias, interest, or motive. The State,
therefore, recalled B.M. to the stand to review portionsof her criminal history. Thishistory included
evidence B.M. had served three days of jail time on a charge of prostitution. This charge had
occurred after the incident involved in this case, but before B.M.'s initial trial testimony. B.M.
further testified nothing had been promised to her with respect to any of her prior arrests or
convictions. Defensecounsel did not cross-examine B.M. regarding any of thisadditional evidence.
124 TheState'sfinal twowitnesseswere Detectives LuisOtero and Peter Schumacher. Detective
Oterotestified that on January 21, 2007, defendant identified apicture of B.M. asbeing "thewoman
that he was with earlier that evening." Detective Schumacher testified he was present when

defendant was arrested, and estimated defendant was 6 foot 4 inches tall and weighed 220 pounds
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at the time. Furthermore, he testified that a vehicle matching the description provided by
B.M .—includingthelicenseplate number—wasl ocated at theresidence where defendant wasarrested.

125 The parties thereafter stipulated that—if called-Dr. Jeharngir Meer would testify he treated
B.M. in the emergency room at Holy Cross Hospital on January 21, 2007, for an alleged sexua

assault. Dr. Meer completed avaginal rapekit and found no evidence of trauma. Whiletreating her,

B.M. stated she was raped by two men and that her "assailant used a condom." The parties also
entered into a number of stipulations regarding the proper chain of custody for the rape kits and
buccal swabs.

126 Followingthesestipulations, the Staterested. Defendant'smotion for adirected finding was
denied, and the defense called defendant to the stand.

127 Defendant testified he and Mr. Burnett were driving in his grandmother's 1999 Chevrolet
Malibu on the evening of January 20 to January 21, 2007. Defendant was driving and Mr. Burnett
wasin thefront-passenger seat, when they noticed B.M. walking down the street. Thetwo mentried
to get B.M.'s attention, because she appeared to be aprostitute and Mr. Burnett wanted to "pick her
up." Atfirst B.M. ignored them, but she got into the vehicle after defendant subsequently pulled
around a second time, and Mr. Burnett asked her if she wanted to make some money.

128 Defendant then droveto an alley, but when it was occupied with other people, he continued
driving and, ultimately, parked the vehiclein another alley near 61st Street and Honore Street. Mr.
Burnett asked defendant if he wanted to go first, and defendant said yes "just to get it out of the
way." Defendant then joined B.M. in the back seat of the car and gave her $10 for oral sex.

However, after just a few seconds, he told her to stop because she was "biting" him. Defendant
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testified he never had vaginal intercourse with B.M. and never gjaculated. Defendant then returned
tothedriver'sseat of the car, turned up themusic, and sent atext messageto hisgirlfriend, while Mr.
Burnett had sex with B.M. in the back seat.

129 Defendant testified that shortly thereafter, B.M. began complaining and asking for more
money, which the two men did not have. Defendant then told her to get out of the car, but B.M.
began swinging a "box cutter" around. Defendant was ultimately able to pull B.M. out of the car,
and at that time, the box cutter and ahat contai ning the money he had given B.M., fell on the ground.
Defendant saw Mr. Burnett take the money from the hat, and the two men drove away. Defendant
stated neither he nor Mr. Burnett was armed with a gun that night, and he never heard Mr. Burnett
say B.M. should be shot.

130  Oncross-examination, defendant stated he did not know how much money Mr. Burnett paid
B.M .—f anything—and did not know how much hetook from B.M.'s hat. He aso acknowledged he
had previously told the police B.M. was carrying aknife, not abox cutter, and that she dropped the
knife when Mr. Burnett slapped her. He aso now stated B.M. had cut him with the box cutter,
though he never previously told police this had happened.

131 Defendant then entered a number of stipulations into the record reflecting B.M.'s prior
interviews with the police. It was stipulated that when police initially arrived at Ms. Shaw's
apartment, B.M. did not specifically identify the gun used by the defendant and Mr. Burnett asa.38-
caliber revolver. Furthermore, at that time B.M., stated the two men had taken $50 from her, not
$55. Finally, it was stipul ated that two police officerswould testify B.M. had indicated shewastold

to lieon her back when defendant raped her, whiletwo other officerswould testify shetold them she
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was on her hands and knees during the rape. The defendant then entered certified copies of B.M.'s
convictions and rested his case.

132 In rebuttal, the State introduced a stipulation that Detective Hughes would testify to a
conversation he had with defendant, in which defendant stated he and Mr. Burnett decided to take
back all their money from B.M. after she asked them for more money. Following the entry of this
stipulation, the State rested.

1133 Thetria court found defendant guilty of al the pending charges against him, with those
charges merging into convictions of one count each of aggravated criminal-sexual assault, armed
robbery, and aggravated kidnaping. In pronouncingitsruling, thetrial court specifically noted—after
considering al of the evidence and testimony—including the evidence of B.M.'s criminal history—it
found B.M. to be a credible witness and defendant's testimony to be incredible.

134 Defendant's posttrial motion for anew trial was denied, and he was originally sentenced to
atotal of 42 years imprisonment. This sentence included: (1) a six-year sentence for aggravated
criminal-sexual assault enhanced, by an additional 15-yearsduetotheuseof afirearm; (2) asix-year
sentence for armed robbery, enhanced by 15-years due to the use of a firearm, and to be served
consecutively to the sentence for aggravated criminal-sexual assault; and (3) asix-year sentencefor
aggravated kidnaping, to be served consecutively to the aggravated criminal -sexual assault sentence,
and concurrently with thearmed robbery sentence. Defendant filed amotionto reconsider, asserting
that both of the 15-year sentencing enhancements were unconstitutional under the proportionate
penalties clause of the Illinois constitution. Thetrial court agreed, and resentenced defendant to a

total of 18 years imprisonment, which included: (1) a nine-year sentence for aggravated criminal-
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sexual assault; (2) anine-year sentencefor armed robbery, to be served consecutively to the sentence
for criminal-sexua assault; and (3) the samesix-year sentencefor aggravated kidnaping, to beserved
consecutively tothenew aggravated criminal-sexual assault sentence, and concurrently with the new
armed-robbery sentence. Defendant now appeals.

135 1. ANALYSIS

136 Asnoted above, defendant raises five total issueson appea. We address each argument in
turn.

137 A. Motion to Quash Arrest and Suppress Evidence

138 Wefirst consider the argument that the trial court improperly denied defendant's pretrial
motion to quash his arrest and suppress evidence.

139 Theruling of atrial court on amotion to quash an arrest and suppress evidence frequently
presents mixed questions of fact and law. While we review de novo the ultimate legal ruling, we
accord great deferenceto thetrial court'sfactual findingsand will reverse such findingsonly if they
are manifestly erroneous. Peoplev. Sorenson, 196 Ill. 2d 425, 431 (2001). In ruling on amotion
to quash or suppress, itisthetrial court'sroleto determinethe credibility of witnessesand theweight
to be given their testimony. People v. Sutton, 260 I1I. App. 3d 949, 956 (1994).

140 A warrantless arrest will be deemed lawful only when probable cause to arrest has been
proven. People v. Jackson, 232 Ill. 2d 246, 274-75 (2009). Probable cause exists when the facts
known to the officer, at the time of the arrest, are sufficient to lead areasonably cautious person to
believe the person arrested has committed acrime. 1d. at 275. The existence of probable causeto

arrest depends upon the totality of the circumstances at the time of the arrest. Id. Asour supreme
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court has stressed:
" ""In dealing with probable cause, *** we deal with probabilities. These are not technical;
they are the factual and practical considerations of everyday life on which reasonable and
prudent men, not legal technicians, act." ' [Citations.] Thus, whether probable cause exists
isgoverned by commonsense considerations, and the cal cul ation concernsthe probability of
criminal activity, rather than proof beyond areasonable doubt. [Citation.] ‘Indeed, probable
cause does not even demand ashowing that the belief that the suspect hascommitted acrime
be more likely true than false." [Citation.]" Id.
141 In denying defendant's motion, the trial court relied heavily upon this court's decision in
People v. Pearson, 331 Ill. App. 3d 312 (2002), which the trial court described as having a "near
glove-likematch" of underlying facts. In Pearson, the defendant filed a motion to quash arrest and
suppress evidence prior to histrial on chargesof robbery and aggravated battery. Id. at 314-15. The
victim in Pearson testified that she was knocked to the ground in an alley behind her home. 1d. at
314. The man who knocked her down then took her purse and drove away in awhite car. The
victim was able to provide the police with the license plate number of the car and a description of
the suspect. Additionaly, the victim's husband and son were aso able to provide a description of
the suspect after they were able to follow the white car for a short period of time. 1d.
142 Policeinvestigating the incident subsequently interviewed the owner of the car, and learned
it had been loaned by the owner's husband to a man nicknamed "Manard.” 1d. After obtaining a
phone number where Manard could be reached, the police traced that number to a specific address.

Id. at 315. Ten days after the initial incident, police went to that location and were greeted by a
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woman. After the police indicated they were looking for Manard, the woman let them inside and
called out Manard's name. Shortly thereafter, the defendant appeared. As he matched the
description that had been provided to the police, the defendant wasimmediately placed under arrest.
Id. On the basis of thistestimony, the trial court denied the defendant's motion to quash arrest and
suppress evidence. Id. at 317-18. This court affirmed that decision, finding the totality of the
circumstances established the police had probable cause to arrest the defendant in light of the
information available at the time of the arrest. 1d.

143 Similarly, in this case, B.M. provided the police with a description of defendant's height,
weight, and clothing, as well as a complete license plate number of the vehicle used during the
incident. The policeimmediately traced the vehicleto aresidence located nearby that was occupied
by defendant, his mother, and his grandmother. Upon inquiring at the residence, the police were
greeted by defendant's mother, who indicated the vehicle in question was indeed theirs, and that
defendant—the only male resident—had access to that vehicle. When defendant was called into the
living room, Detective Hughes recognized that he matched the description that had been provided
by B.M., and placed him under arrest.

144 Inlight of the striking factual similarities between the Pearson case and the present matter,
wecometo asimilar conclusionand affirmthetrial court'sdenial of defendant'smotion to quash and
suppress. Indeed, the factsin this case even more strongly support our conclusion that defendant's
arrest was supported by probable cause. Here, defendant was arrested within hours of theincident,
not days. He was arrested at his residence, which was located near where the incident took place.

Moreover, the license plate of the vehicle involved in the incident was traced directly to that
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residence, and the vehicle was owned by defendant's grandmother, who aso lived at that address.
Thetotality of all the circumstancesfully support the decision to place defendant under arrest at that
time, and we, therefore, reject defendant's argument to the contrary.

145 Weadso rgect defendant's contention that the existence of probable cause was improperly
based upon information that Detective Hughes did not obtain directly from B.M. Generally, "when
officers are working in concert, reasonabl e suspicion or probable cause can be established from all
the information collectively received by the officers even if that information is not specifically
known to the officer who makes the arrest." People v. Maxey, 2011 IL App (1st) 100011, § 54.
Morespecifically, arresting officersmay rely upon policeradio transmissionsto makean arrest, even
if they areunaware of the specific factsthat established probable causeto makethat arrest. 1d. Here,
Detective Hughes specifically testified he relied upon his conversations with B.M. and fellow
officers, as well as what he heard on police radio broadcasts, to guide his investigation prior to
defendant's arrest. We find it was proper for him to do so.

146 B. Independent Basis for Identification

147  We next consider whether the trial court properly found B.M.'s in-court identification of
defendant had a sufficient independent basis to support its admissibility.

148 As this court had previously recognized that "[t]he question of whether anin-court
identification has an independent basis 'arises when an unconstitutional pretria identification
intervenes between the crime and thein-court testimony.' [Citation.] In such cases, unlessthe State
proves by clear and convincing evidence based upon the totality of the circumstances 'that the

witnessisidentifying defendant based solely on his memory of the events at the time of the crime;’
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the witness' in-court identification is inadmissible because of the taint of the earlier identification.
[Citation.]" People v. Jackson, 348 Ill. App. 3d 719, 737 (2004). The factors considered in
determining whether the in-court identification is sufficiently independent from the tainted
identificationto justify itsadmissioninclude: " (1) the opportunity of the witnessto view the suspect
at thetime of the crime, (2) thewitness degree of attention, (3) the accuracy of any prior descriptions
of the suspect by thewitness, (4) thelevel of certainty by thewitnessat thetime of the confrontation,
(5) the length of time between the crime and the confrontation, and (6) any acquaintance with the
suspect prior to thecrime." Peoplev. Lacy, 407 I1l. App. 3d 442, 459 (2011). Courtsalso consider
whether there was any pressure on the witness to make a certain identification. People v. Brooks,
187 111. 2d 91, 130 (1999). We review thetrial court's resolution of this issue for manifest error.
People v. Moore, 266 Ill. App. 3d 791, 796 (1994).

149 After considering therelevant factors, wefind thetria court properly concluded that B.M.'s
identificationwassufficiently independent of theadmittedly suggestive one-on-one showup toallow
her testimony against defendant at trial. First, B.M. had amore than sufficient opportunity to view
defendant at the time of theincident. B.M. testified she was in defendant's presence for anywhere
from 30 to 45 minutes, for much of thistime, within just afew feet of him. She had the opportunity
to view him both from behind and face-to-face. She also testified the lighting was sufficient for her
to observe defendant, and there was no testimony defendant attempted to conceal hisidentity in any
way. B.M.'stestimony also established her high degree of attention. She was able to provide the
police with arange of details about the incident, including locations, descriptions of her attackers,

and a description of the vehicle involved, which, notably, included a full license plate number.
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150 Moreover, B.M.'s description of defendant's age, height, and weight, shortly after the
incident, was accurate, and closely matched the description of defendant, at the time of his arrest,
provided by the police. Whileon appeal, defendant faultsB.M. for not providing even more specific
details, our supreme court recognized that "a witness is not expected or required to distinguish
individual and separatefeaturesof asuspect in making anidentification. Instead, awitness positive
identification can be sufficient eventhough the witness givesonly ageneral description based onthe
total impression the accused's appearance made." Peoplev. Sim, 127 1ll. 2d 302, 308-09 (1989).
Furthermore, we also note B.M. never wavered in her description of defendant, that she initially
identified defendant asher attacker within hoursof theincident, and therewasno evidence B.M. was
pressured, in any way, to make any particular identification.

151 Defendant iscertainly correct to note B.M. had no acquaintance with defendant prior to the
incident. However, we find this factor is far outweighed by the other factors. When all of the
relevant factors are evaluated and balanced, we find the trial court properly found B.M.'s in-court
identification was based on her observations of defendant at the time of theincident. Assuch, her
identification was properly admitted at trial.

152 C. Evidence of Prior Acts of Prostitution

153 Defendant also challenges the trial court's refusal to allow him to cross-examine B.M.
regarding any prior history of prostitution. Wereview thetrial court'sevidentiary ruling for an abuse
of discretion. Peoplev. Santos, 211 111, 2d 395, 401 (2004).

154 Thetria court'sruling relied upon what is commonly referred to asthe "rape shield" statute,

which providesin relevant part:
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"In prosecutions for *** aggravated criminal sexual abuse, *** the prior sexual activity or
the reputation of the alleged victim *** isinadmissible except (1) as evidence concerning
the past sexual conduct of the alleged victim *** with the accused when this evidence is
offered by the accused upon the issue of whether the alleged victim *** consented to the
sexual conduct with respect to which the offense is aleged; or (2) when constitutionally
required to be admitted.” 725 ILCS 5/115-7(a) (West 2008).
Thus, "the statute absolutely bars evidence of the alleged victim's prior sexual activity or reputation,
subject totwo exceptions: (1) evidence of past sexual activitieswith theaccused, offered asevidence
of consent; and (2) where the admission of such evidenceis constitutionally required." Santos, 211
[Il. 2d at 402. Courts have long recognized that this statute typically precludes the introduction of
avictim's alleged prior history of prostitution. People v. Hughes, 121 Ill. App. 3d 992, 997-98
(1984); Peoplev. Newman, 123 11l. App. 3d 43, 44-45 (1984); Peoplev. Ivory, 139 IIl. App. 3d 448,
453 (1985).
155 Nevertheless, defendant assertshewasentitled to cross-examine B.M. about her prior history
as aprostitute because his right to confrontation mandated that such evidence was " constitutionally
required to be admitted.” Indeed, our supreme court has recognized that in some "extraordinary
circumstances,” a defendant's constitutional right of confrontation through cross-examination will
supersedethe protections of the rape shield statute. Peoplev. Sandoval, 135111. 2d 159, 185 (1990).
In Sandoval, our supreme court indicated that evidence of a sexual assault victim's prior sexual
history could be relevant and admissible to preserve a defendant's constitutional rights where: (1)

it could show bias, interest, or ulterior motivefor making afalsecharge; (2) it could explain physical
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factsin evidence such as semen, pregnancy, or aphysical condition indicative of sexual intercourse;
or (3) thevictimhasengaged in aprior pattern of behavior clearly similar to the conductimmediately
inissue. Id.

156 On appeal, defendant asserts all three of these circumstances apply in this case. However,
itisquite clear that the only argument defendant raised in the trial court with respect to thisissue,
concerned the second circumstance; i.e., a contention that B.M.'s prior experience as a prostitute
might explain the minor DNA profile obtained from B.M.'s rape kit. Arguments made for the first
time on appeal are waived. People v. Magallanes, 409 Ill. App. 3d 720, 725-26 (2011) (citing
Brooks, 187 I1l. 2d at 128). We will not permit defendant to assert that the trial court's evidentiary
ruling was an abuse of discretion on the basis of arguments he never presented to the trial court for
itsconsideration, and we, therefore, limit our discussionto theargument that was properly preserved.
See People v. Grant, 232 IIl. App. 3d 93, 105 (1992) (recognizing that a theory supporting the
admissibility of evidence that was not first offered at trial may not be argued on appeal).

157 When we consider the argument defendant actually did present below, however, wefind it
to be flawed. Again, in support of his contention that he should be able to cross-examine B.M.
regarding her prior history of prostitution, defendant asserted such evidence might be ableto provide
an alternative explanation for the presence of the minor DNA profilein her rape kit—a profilewhich
the State otherwise attributed to defendant. However, evidence to be elicited on cross-examination
must berelevant to beadmissible. Peoplev. Gil, 240 11l. App. 3d 151, 162 (1992). While evidence
isconsidered relevant, if it hasany tendency to makethe existence of any fact that isof consequence

to the determination of an action either more or less probablethan it would be without the evidence,
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evidence may be rgjected asirrelevant if it isremote, uncertain, or speculative. Peoplev. Ursery,
364 111. App. 3d 680, 686 (2006).

158 Here, defendant sought to introduce evidence through cross-examination of apossible
misdemeanor conviction B.M. previously received for prostitution. He also sought to "ask in
genera” whether she had "ever worked as aprostitute.” At no time, did defendant cite to any other
information about when B.M. committed any specific prior act of prostitution, nor has he indicated
what period of timehewishedto ask about "ingeneral." Furthermore, defendant never provided any
explanation as to how any evidence about B.M.'s prior participation in prostitution—either a day,
week, month, or year, prior to the incident in question here-was relevant in determining who might
have provided the minor DNA profile obtained shortly after the incident. We, therefore, find
defendant's proposed questioning wasirrelevant, asit involved matters and issuesthat were remote,
uncertain, or speculative. Thetrial court, thus, properly limited defendant's cross-examination of
B.M. at trial.

159 D. Reasonable Doubt

160 We next address defendant’s challenge to the sufficiency of the evidence supporting his
convictions.

161 When presented with such achallenge, it is not the function of this court to retry defendant,
and wereview theevidencein thelight most favorableto the State to determine whether any rational
trier of fact could have found the elements of the crime proven beyond areasonable doubt. People
v. Evans, 209 11l. 2d 194, 209 (2004). Thetrier of fact'sfindings are entitled to great weight, given

itisinthe best position to judge the credibility and demeanor of the witnesses. Peoplev. Wheeler,
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226 11l. 2d 92, 114-15 (2007). As such, areviewing court will not substitute its judgment for that
of atrier of fact on issuesinvolving the weight of evidence or the credibility of witnesses. People
v. Sguenza-Brito, 235 Ill. 2d 213, 224-25 (2009). A reversal iswarranted only if the evidenceis so
improbable or unsatisfactory, it leaves areasonable doubt regarding the defendant's guilt. Evans,
209 Il1. 2d at 209.

162 Here, defendant's arguments on this issue consist entirely of attacks on the credibility of
B.M.'stria testimony. Defendant citesto the evidence of her numerousprior convictions, thearrests
and criminal charges that had accrued since the incident, and B.M.'s admission she had previously
provided policewith false namesand birth dates. Heal so citesto inconsi stencesbetween B.M.'strial
testimony and her previous statements, including inter alia: (1) whether or not her attackers wore
condoms; (2) whether her attackers stole $50 or $55; (3) whether she specifically observed that her
attackers used a .38-caliber revolver or could only recall that it was possibly arevolver; and (4) her
description of the relative positions between her and her attackers during the sexual assaults.
Defendant's argument on appea never addresses any of the evidence produced at trial favoring the
State'scase, including thetestimony of Ms. Shaw, policeofficers, and detectives, aswell asthe DNA
evidence. Nor does he address any of the inconsistences in his own testimony, or the fact that the
trial court specifically found B.M. to be a credible witness and defendant's testimony to be
incredible.

163  Wesimply cannot accept defendant’'s challengeto hisconvictionsonthisbasis. Our supreme
court had made it clear, "in a bench trial, it is for the trial judge, sitting as the trier of fact, to

determinethe credibility of witnesses, to weigh evidence and draw reasonabl einferencestherefrom,
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and to resolve any conflicts in the evidence. [Citations.] A reviewing court will not reverse a
conviction simply because the evidenceis contradictory [citation] or because the defendant claims
that awitness was not credible [citation]." 1d. at 228. Furthermore, the trier of fact is entitled to
disbelieve adefendant's explanation of the facts of the case, and, assuch, it isnot required to accept
any explanation compatible with the defendant'sinnocence and el evateit to the status of reasonable
doubt. Id. at 229. After reviewing the entire record in the light most favorableto the State, wefind
the evidence was not so improbable or unsatisfactory that no rational trier of fact could have found
defendant guilty beyond a reasonable doubt. Accordingly, we affirm defendant's convictions.
164 E. Sentencing

165 Finaly, we consider defendant's challenge to the sentences imposed by the trial court upon
resentencing. On appeal, defendant asserts the trial court erred by increasing his sentence after it
found the enhancements originally imposed were unconstitutional .

166 Here, defendant was found guilty of al pending charges against him, with those findings of
guilt merged by the trial court into convictions of one count each of aggravated criminal-sexual
assault, armed robbery, and aggravated kidnaping. Becausehewasarmedwith afirearm, defendant's
aggravated criminal-sexual assault conviction was treated as a Class X felony, with a possible
sentencing range of six to 30 years imprisonment and for which 15 yearswould be added to theterm
of imprisonment imposed by the court. 720 ILCS5/12-14(a)(8), (d)(1) (West 2008); 730 ILCS5/5-
8-1(a)(3) (West 2008). Defendant's armed robbery conviction was similarly treated as a Class X
felony, which was similarly punishable by a possible sentencing range of six to 30 years

imprisonment, and for which anadditional 15-year sentencing enhancement applied. 7201LCS5/18-
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2(a)(2), (b) (West 2008); 730 ILCS 5/5-8-1(a)(3) (West 2008). Finally, defendant's aggravated
kidnaping conviction was also a Class X felony, carrying a possible sentencing range of six to 30
years imprisonment. 720 ILCS 5/10-2(a)(3), (b) (West 2008).

167 Pursuant to these statutes, defendant was originally sentenced to a total of 42 years
imprisonment. Hisoverall sentenceincluded: (1) asix-year sentencefor aggravated criminal-sexual
assault, increased by the 15-year firearm enhancement; (2) a six-year sentence for armed robbery,
increased by the 15-year firearm enhancement and to be served consecutively to the sentence for
aggravated criminal-sexual assault; and (3) a six-year sentence for aggravated kidnaping, to be
served consecutively to the aggravated criminal-sexual assault sentence and concurrently with the
armed robbery sentence. However, thetrial court properly granted defendant's motion to reconsider
his sentences for aggravated criminal-sexual assault and armed robbery, noting that the 15-year
firearm enhancements applicable thereto had been found unconstitutionally disproportionate. See
People v. Hauschild, 226 Ill. 2d 63, 86-87 (2007) (mandatory 15-year firearm enhancement to
sentence for armed robbery held unconstitutional); People v. Hampton, 406 III. App. 3d 925, 942
(2010) (same finding with respect to mandatory 15-year firearm enactment to sentence for
aggravated criminal-sexual assault).

168 Thetrial court, thereafter, resentenced defendant to atotal of 18 years imprisonment, which
included: (1) anine-year sentence for aggravated criminal-sexual assault; (2) anine-year sentence
for armed robbery, to be served consecutively to the sentence for criminal-sexual assault; and (3) the
same six-year sentence for aggravated kidnaping, to be served consecutively to the new aggravated

criminal-sexual assault sentence and concurrently with the new armed robbery sentence.
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169 On appedl, defendant contendsthetrial court did not have the authority to resentence him to
anything other than the base six-year sentences originally imposed for aggravated criminal-sexual
assault and armed robbery. Defendant contends, any higher sentence for those convictions, would
run afoul of the proscription that "the court may not increase a sentence onceit isimposed.” 730
ILCS 5/5-8-1(c) (West 2008).

170 Weinitialy note defendant's very argument was at least implicitly rejected by our supreme
court in Hauschild. Inthat case, after finding the mandatory enhancement was unconstitutional, our
supreme court remanded the matter to the trial court with explicit instructions to resentence the
defendant to within the applicable sentencing range and without consideration of the improper
mandatory sentencing enhancement. Hauschild, 226 I1l. 2d at 89. There would be no reason to do
soif thetrial court wasonly permitted toimposethe original sentence, subtracting only theimproper
15-year enhancement.

171 Moreover, similar arguments have been specifically rejected twice by the appellate court.
SeePeoplev. Barnes, 364 111. App. 3d 888, 897-898 (2006); Peoplev. Ridley, 34511l. App. 3d 1091,
1093-94 (2004), vacated on other grounds, 217 1ll. 2d 586 (2005). In Barnes, we recognized that
theimposition of an original sentencewithin agiven range, increased by amandatory enhancement,
resultsis asingle sentence and not "distinct, independent prison terms***." Barnes, 364 Ill. App.
3d at 897. Moreover, we recognized that the use of an unconstitutional sentencing enhancement,
renderstheorigina sentenceinvalid, and "our supreme court hasheld that only valid sentences may
serve as the baseline for assessment of compliance with prohibitions against increase." 1d. at 898.

We, therefore, found the imposition of a17-year prison term on resentencing, following an original
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40-year sentencethat included animproper 15-year enhancement, was proper. Wereasoned: (1) the
new sentence was actually shorter than the total original sentence; and (2) the original sentencewas
not a proper basis of comparison because it wasinvalid. Id.

172 We come to asimilar conclusion here, where defendant's present nine-year sentences for
aggravated criminal-sexual assault and armed robbery are both shorter thantheoriginal (andinvalid)
21-year sentences imposed for those convictions. Moreover, our recognition that defendant now
faces a shorter term of imprisonment for each of these convictions also vitiates his alternative
contention that the trial court, upon resentencing, improperly increased his sentence for vindictive
reasons. We therefore reject defendant's contentions on this issue, and we affirm his sentences.
173 [11. CONCLUSION

174 For the foregoing reasons, the judgment of the circuit court is affirmed.

175 Affirmed.
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