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______________________________________________________________________________

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of

Plaintiff-Appellee, ) Cook County.
)

v. ) No. 97 CR 4800
)

CEDRIC DUPREE, ) Honorable
) Clayton J. Crane,

Defendant-Appellant. ) Judge Presiding.
______________________________________________________________________________

JUSTICE CONNORS delivered the judgment of the court.
Presiding Justice Quinn and Justice Cunningham concurred in the judgment.

O R D E R

¶ 1 Held: Appeal dismissed for lack of jurisdiction.

¶ 2 Defendant Cedric Dupree appeals from the dismissal of his "amended" post-conviction

petition and motion to reconsider that dismissal.  He contends that the circuit court erred when it

dismissed his petition at the second stage of proceedings without appointing counsel.

¶ 3 Following a 1997 trial in absentia, a jury found defendant guilty of theft by deception for

posing as an attorney.  On July 21, 1997, the trial court sentenced defendant in absentia to 10

years in prison.  Defendant did not directly appeal his conviction or sentence.
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¶ 4 After his arrest on June 23, 1998, defendant filed a posttrial motion for a new trial or,

alternatively, a new sentencing hearing, which the trial court denied.  Defendant appealed, and

this court affirmed defendant's conviction and sentence after denying the State's motion to

dismiss the appeal.  People v. Dupree, 339 Ill. App. 3d 512, 522 (2003).

¶ 5 The common law record shows that on April 2, 2007, defendant filed a pro se post-

conviction petition, along with motions to proceed in forma pauperis and for appointment of

counsel, in which he claimed, "I'm unfamiliar with the criminal law procedures and I'm on

psychotropic medications."  On May 18, 2007, the circuit court summarily dismissed defendant's

petition as frivolous and patently without merit and denied his two accompanying motions.  This

court affirmed that dismissal after granting appellate counsel's motion to withdraw under

Pennsylvania v. Finley, 481 U.S. 551 (1987).  People v. Dupree, No. 1-07-1677 (2008)

(unpublished order under Supreme Court Rule 23).  

¶ 6 Subsequently, on May 22, 2008, defendant filed another pro se post-conviction petition,

along with motions to proceed in forma pauperis and for appointment of counsel, in which he

claimed, "I don't know much about criminal law, on psych medications, and I will be at

disadvantage."  On June 20, 2008, the circuit court denied defendant leave to file the successive

petition in a written order, finding that he failed to meet the cause-and-prejudice test set forth in

section 122-1(f) of the Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1(f) (West 2008)). 

This court affirmed that decision on appeal after granting appellate counsel's motion to withdraw

under Finley.  People v. Dupree, No. 1-08-2399 (2009) (unpublished order under Supreme Court

Rule 23).  

¶ 7 The memorandum of orders reflects that defendant filed a motion for declaratory

judgment on September 4, 2008.  That motion does not appear in the common law record but is

briefly discussed in the report of proceedings for December 10, 2008.  
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¶ 8 On that date, the State indicated to the circuit court, "It's a post-conviction /declaratory

judgment hearing and it's defendant's motion for a fitness hearing," and that it had filed a motion

to dismiss the matter because defendant was not entitled to a fitness hearing in post-conviction

proceedings.  The circuit court explained to defendant that he was not entitled to a fitness

hearing, "which is a process that takes place prior to a trial," and that he was not entitled to

appointment of post-conviction counsel until he presented a petition that survived initial review. 

When the State interjected that defendant had previously filed a petition that was summarily

dismissed, defendant claimed that the circuit court reinstated it.  The circuit court then continued

the matter for defendant to produce the written order to that effect, but it was never mentioned

again and the common law record does not indicate otherwise.

¶ 9 On the next court date, January 28, 2009, defendant tendered copies of his "amended

complaint" to the State and the circuit court.  Thereafter, the matter was continued several times

for reasons unrelated to this appeal.

¶ 10 When the parties next appeared in court on February 3, 2009, the circuit court stated that

the only new issue in defendant's amended pleading concerned mandatory supervised release and

docketed it as an amended claim.  The circuit court then announced, "We're at the second stage. 

The State has a chance to review the matter for any additional matters they wish to file."  The

State indicated that it would be filing a motion to dismiss, but that motion and defendant's

amended claim do not appear in the common law record.

¶ 11 Nonetheless, the clerk's "certified statement of conviction/disposition" reflects an entry

from February 23, 2009, namely, a "motion to amend/supplement declaratory relief," and another

entered on March 4, 2009, granting the State's "motion to dismiss defts motions."  Additionally,

the report of proceedings for March 4, 2009, indicates that the State filed a motion to dismiss

defendant's "supplemental" petition, and following arguments on the motion, the circuit court
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ruled, "that I do not find that sufficient grounds are raised and I'm granting the State's motion to

dismiss on those grounds."

¶ 12 Thereafter, the memorandum of orders reflects an entry on July 14, 2009, regarding a

"motion–mandamus & rehearing."  According to the report of proceedings on July 21, 2009, the

circuit court noted that defendant's "post-conviction petition was previously dismissed.  He [has]

filed a motion to reconsider."  That motion also does not appear in the common law record.

¶ 13 On August 10, 2009, a scheduled status date, the circuit court noted, "This is a petition

filed under a mandamus requesting a re-hearing on my denial of his post conviction petition." 

On August 18, 2009, the circuit court referred to a "motion to reconsider" and asked that

defendant be writ into the courtroom on September 2, 2009.  On that date, defendant stated that

he was not prepared to argue his motion for reconsideration, and the circuit court continued the

matter to October 20, 2009, for that purpose, at which time the circuit court would also "have an

initial response on your supplemental petition."

¶ 14 When the parties next appeared in court on November 18, 2009, the circuit court stated,

"This matter comes before the court today, one is on a motion to reconsider and the other one is a

matter for the initial 90-day period."  On November 24, 2009, the circuit court stated, "This

matter comes before the Court today on several matters on a habeas corpus; a post conviction

and a motion to reconsider."  The court denied defendant's motion to reconsider after hearing his

arguments, and continued the remaining matters to December 7, 2009, the date that defendant

states he is appealing from in his notice to this court.

¶ 15 The memorandum of orders reflects an entry on December 7, 2009, for the denial of a

"motion to grant jurisdiction for filing habeas corpus," and the transcript of proceedings reflects

the circuit court's ruling: "But as concerning your Habeas Corpus, I recognize what issues you're

showing me that you're claiming that I do have jurisdiction to rule on the issue.  I am indicating
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that I do not find this to be the appropriate venue."  On December 29, 2009, appointed counsel

filed a notice of appeal from the judgment entered on "12/07/2009."  The section where

defendant can identify if he is appealing from anything other than his conviction was left blank.

¶ 16 On appeal, defendant's present appointed counsel asks this court to review whether the

circuit court erred when it dismissed defendant's post-conviction petition at the second stage of

proceedings without appointing counsel.  He asserts that the circuit court reviewed defendant's

petition, then advanced it beyond the first stage, and "the fact that counsel was not appointed

appears to be an oversight."  He further argues that it is apparent from the common law record

that defendant could have benefitted from the assistance of post-conviction counsel in preparing

his amended petition.  

¶ 17 The State maintains that the circuit court was not required to appoint post-conviction

counsel because defendant failed to make that request.  The State argues that defendant impliedly

waived the right to the assistance of post-conviction counsel by not alerting the circuit court and

then actively advocating himself.  

¶ 18 We note, initially, that both parties only briefly acknowledge the incompleteness of the

record before proceeding to the substantive merits.  The statement of facts in defendant's brief is

noticeably abbreviated, considering the detailed chronology set forth in the State's brief, and

effectively overlooks the actual proceedings that took place in the circuit court.  It is readily

apparent that this is not an appeal from the dismissal of an initial post-conviction petition.  As the

history of this case shows, defendant filed his initial pro se post-conviction petition in 2007,

which the circuit court summarily dismissed and this court affirmed.  People v. Dupree, No. 1-

07-1677 (2008) (unpublished order under Supreme Court Rule 23).  In 2008, defendant filed

another pro se post-conviction petition, which the circuit court denied leave to file as successive

and this court affirmed that decision.  People v. Dupree, No. 1-08-2399 (2009) (unpublished
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order under Supreme Court Rule 23).  Given this chronology, and the state of the record, the

suggestion that the circuit court had before it a second stage, "amended" post-conviction

complaint, strains credulity and requires us to consider our jurisdiction to consider the appeal.

¶ 19 This court has an independent duty to consider our jurisdiction because, unless there is a

properly filed notice of appeal, we have no jurisdiction over the appeal and are obliged to dismiss

it.  People v. Smith, 228 Ill. 2d 95, 104 (2008).  A notice of appeal should be considered as a

whole and construed liberally.  Smith, 228 Ill. 2d at 104-05.  Notice is sufficient to confer

jurisdiction on this court when it fairly and adequately sets out the judgment complained of and

the relief sought, thereby advising the other party of the nature of the appeal.  Smith, 228 Ill. 2d at

105. 

¶ 20 Here, defendant states in his appellate brief that "[w]hen the amended petition was

dismissed and the motion to reconsider was denied, [he] filed a notice of appeal, appealing the

final orders."  However, our review of the notice of appeal, "no matter how liberally construed,

cannot be said to have fairly and adequately set out the judgment complained of," the circuit

court's failure to appoint post-conviction counsel when it advanced his amended petition to the

second stage of proceedings, or the relief sought, "to reverse the dismissal of his post-conviction

petition with directions to appoint counsel for second stage proceedings."  Smith, 228 Ill. 2d at

105.  The notice not only failed to mention March 4, 2009, when the circuit court granted the

State's motion to dismiss defendant's "motion to amend/supplement declaratory relief," without

appointing post-conviction counsel; the notice of appeal specifically mentioned a different

judgment, i.e., "12/07/2009," which, according to the memorandum of orders, was the denial of a

"motion to grant jurisdiction for filing habeas corpus."  

¶ 21 The supreme court has held that "where defendant's notice of appeal listed the date of

final judgment and did not indicate that defendant was appealing from anything other than his
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conviction, the State was adequately informed of the nature of defendant's appeal, and the

appellate court had jurisdiction."  People v. Gutierrez, 2012 IL 111590, ¶ 12; Ill. S.Ct. R. 606(d)

(eff. March 20, 2009).  In this case, defendant's notice of appeal, which was filed by his then

appointed counsel, listed the date of the final judgment appealed from (12/7/09), and nothing

more.  People v. Patrick, 2011 IL 111666, ¶ 24.  Liberally construed, this notice of appeal could

not encompass a judgment pertaining to defendant's "amended" post-conviction petition, which

the State points out, is noticeably absent from the common law record, as is the motion to

reconsider.  Smith, 228 Ill. 2d at 105.  Moreover, when considered with the paucity of the record

and the misleading argument in his appellate brief, we conclude that defendant's notice of appeal

failed to confer jurisdiction on this court to hear defendant's contention that he was denied his

right to the appointment of post-conviction counsel (Smith, 228 Ill. 2d at 105) in what appears to

be a completely different proceeding. 

¶ 22 In reaching that conclusion, we observe that defendant bears the burden of presenting a

complete record an appeal and any doubt arising therefrom will be construed against him. 

People v. Smith, 406 Ill. App. 3d 879, 886 (2010).  As we have previously noted, it is not our task

to "divine the truth from the interstices of the parties' filings or to sift through the record like a

tealeaf reader conjuring up fortunes in order to gain a proper understanding of the case before

us."  First Illinois Bank & Trust v. Galuska, 255 Ill. App. 3d 86, 94 (1993).  It is defendant's

burden to demonstrate, by citation to the record, the "arguable" legal and factual bases for his

contention of error.  Ill S.Ct. R. 341(h)(7) (eff. July 1, 2008).  

¶ 23 Here, the record does not contain, nor has defendant identified any pending motion or

petition that could have been amended in the circuit court.  The chronology outlined above shows

that any post-conviction pleading following the resolution of defendant's initial post-conviction

petition in 2007 would have to be successive, and his unsuccessful attempt to obtain leave to file
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a successive petition in 2008 had been affirmed on appeal and finalized before he filed his

"amended complaint."  Defendant has thus shown no reason for the appointment of post-

conviction counsel where no petition to "amend" was identified, which also raises a question of

the jurisdiction of the circuit court to permit the "amended complaint" that defendant purportedly

tendered on January 28, 2009, and, in turn, our jurisdiction to consider the merits of any ruling

entered thereon.  See People v. Flowers, 208 Ill. 2d 291, 307 (2003).  

¶ 24 In light of the deficiencies stated, we have no recourse but to dismiss defendant's appeal

for lack of jurisdiction.

¶ 25 Appeal dismissed.
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