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THE PEOPLE OF THE STATE OF ILLINOIS, Appeal from the
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Plaintiff-Appellee, Cook County.

V. No. 89 CR 7496
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Frank G. Zelezinski,
Judge Presiding.

DANIEL MAKIEL,

N N N e e N N N N

Defendant-Appellant.

JUSTICE NEVILLE delivered the judgment of the court.
Presiding Justice Steele and Justice Murphy concurred in the judgment.
ORDER
11 Held: Appeal dismissed for lack of jurisdiction where defendant failed to provide proof of
mailing in accordance with Supreme Court Rule 12(b)(3), and his notice of appeal
was therefore untimely.
12 On October 16, 2009, thecircuit court of Cook County dismissed defendant's pro se petition
for relief from judgment under section 2-1401 of the Code of Civil Procedure (Code) (735 ILCS5/2-

1401 (West 2010)), and his pro se motion for "re-sentence and correct mittimus.” Defendant filed

apro se notice of appeal from both orders, but in this court, solely contends that we should remand
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his resentencing motion for proceedings under section 2-1401which, he maintains, is designed to
correct errors where there is no other recognized remedy.

13 Thiscourt previoudly affirmed defendant'sjury convictionsfor first degreemurder and armed
robbery and his consecutive sentences of natural lifein prison and 60 years imprisonment which the
circuit court ordered to be served consecutive to a40-year sentenceimposed for an attempted murder
inIndiana. Peoplev. Makiel, No. 1-97-2140 (1998) (unpublished order under Supreme Court Rule
23). Thiscourt also affirmed the denial of defendant's subsequent postconviction petition after an
evidentiary hearing, andthedenial of hisfurther request for leaveto fileasuccessive post-conviction
petition. Peoplev. Makiel, Nos. 1-08-0921, 1-10-0718 (2011) (unpublished orders under Supreme
Court Rule 23).

14  OnMay 20, 2009, defendant filed a pro se motion for "re-sentence and correct mittimus,”
requesting anew sentencing hearing and that the mittimus be corrected to reflect the changein credit
time afforded him. In this motion, defendant maintained that he should be resentenced because his
prior Indianaconviction for attempted murder, which the court had relied on asan aggravating factor
in sentencing him in this case, had been reversed in 2000. Defendant indicated that he was unsure
of which statute applied to his motion, and that section 5-3 of the Unified Code of Corrections (730
ILCS 5/5-5-3 (West 2010)) should authorize the circuit court to grant it.

15  Onthe same date, defendant filed a pro se section 2-1401 motion for relief from judgment
alleging that his sentences were void. He specifically alleged that the circuit court had relied on a
prior Indianaconvictionfor attempted murder asaggravation, but sincethat conviction wasreversed
in 2000, he maintained that the Indiana conviction could not be used as an aggravating factor. He
thusrequested, inter alia, that hisnatural life sentence be vacated and that the sentence on hismurder

conviction be reduced to 60 years imprisonment.
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16  On October 16, 2009, the circuit court dismissed defendant's pro se section 2-1401 motion
as untimely, and also denied his pro se motion for "re-sentence and correct mittimus." Defendant
filed apro se notice of appea from both rulings on November 23, 2009, but in this court he has not
raised any argument on the denial of the section 2-1401 petition, thereby abandoningit. 1ll. S. Ct.
R. 341(h)(7) (eff. duly 1, 2008).

17 Instead, defendant focuses on his sentencing motion requesting this court to recharacterize
it as a section 2-1401 motion, and to remand for further proceedings in the circuit court. He
maintains that section 2-1401 provides for relief of the sentencing error aleged where there is no
other recognized remedy.

18 The State respondsthat defendant is not requesting thiscourt to review the correctness of the
denial of hisresentencing motion, but, instead, is seeking a purely equitable remand to the circuit
court for further proceedingsunder section 2-1401, relief whichthis court iswithout any supervisory
authority to bestow. Since defendant has not presented any justiciable case or controversy for this
court to adjudicate, the State maintains that his appea must be dismissed. In the aternative, the
State maintains that this court should affirm the denial of his motion for resentencing because the
circuit court did not have jurisdiction to hear defendant's motion for resentencing which was filed
18 years after the circuit court's direct authority to vacate or modify the final judgment ended.

19 First, we must address whether the appellate court hasjurisdiction over this appea. People
v. Zoph, 381 11l. App. 3d 435, 449 (2008). The appellate court’ sjurisdiction to review atrial court's
judgment in acriminal matter is governed by Supreme Court Rule 606 (eff. March 20, 2009). That
rulespecifically providesthat the notice of appeal must befiled within 30 daysafter entry of thefinal
judgment appealed from. Ill. S. Ct. R. 606(b).
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110 Inthiscase, thecourt entereditsorderson October 16, 2009, and defendant's notice of appeal
isfile-stamped November 23, 2009.

11 In hisjurisdictiona statement, defendant maintains that his notice of appea wastimely
mailed on November 5, 2009, and received by the circuit court on November 9, 2009.

112 Asevidence, defendant has supplemented the record with a photocopy of an envelope that
is postmarked November 5, 2009, sent to "the clerk of the court criminal division” in Markham,
[llinois, and file-stamped November 23, 2009. He hasal soincluded another photocopy, purportedly
the backside of the envelope which is stamped November 9, 2009.

113 In supplementing the record in this manner, defendant is apparently relying on the mailing
rule to show that his notice of appeal wastimely filed.

114 Theoriginof the date of mailing ruleisfound in Supreme Court Rule 373 (eff. Feb. 1, 1994
(change eff. Dec. 29, 2009, to provide for sending documentsviathird-party commercial carriers))
which providesthat "[i]f [the necessary papers are] received after the due date, the time of mailing
shall be deemed thetime of filing. Proof of mailing shall beasprovided in Rule 12(b)(3). Thisrule
also appliesto the notice of appeal filedinthetrial court." Supreme Court Rule 12(b)(3) (eff. Nov.
15, 1992 (change eff. Dec. 29, 2009, to provide for sending documents viathird-party commercial
carriers)) requiresadefendant to file an affidavit stating the time and place of mailing, the complete
address on the envelope and the fact that proper postage was prepaid.

115 InPeoplev. Tlatenchi, 391 I1l. App. 3d 705 (2009), defendant relied on the " date of mailing"
rule to establish that his motion to withdraw his guilty plea was timely filed, and this court
considered whether his mailing was sufficient to prove atimely filing date. In doing so, this court
reviewed the caselaw pertaining to the "date of mailing" rule, and determined that proof of mailing

is established by filing a proof of service in compliance with the requirement of Rule 12(b)(3).
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Tlatenchi, 391 11l. App. 3d at 712-13, citing Securalnsurance Co. v. Illinois Farmersinsurance Co.,
377111, App. 3d 536, 539 (2007); accord Peoplev. Smith, 2011 IL App (4th) 100430, 116. Thiscourt
concluded that defendant failed to provide the affidavit as required by Rule 12(b)(3) to get atimely
filing. Tlatenchi, 391 IIl. App. 3d at 716.

116 InPeoplev. Lugo, 391 Ill. App. 3d 995 (2009), the Second District considered these filing
rules in the context of a notice of appeal. In that case, the court noted that Rule 373 specifically
provides that it applies to notices of appeals filed in the trial court and that the proof of mailing
"shall be" as provided in Rule 12(b)(3). Lugo, 391 IIl. App. 3d at 998. The court then held that
proof of mailing must be by certificate or affidavit of mailing, and since a postmark is neither, itis
insufficient proof of mailing. Lugo, 391 I1l. App. 3d at 998, 1002. The same court observed that it
had no authority to excuse thefiling requirements of the supreme court rulesgoverning appeals, and
determined that defendant's postmarked envel ope did not meet the proof mailing requirement; and,
asaresult, hisnotice of appea wasuntimely and the court lacked jurisdiction over theappea. Lugo,
391 1Il. App. 3d at 1003.

117 Here, thenotice of appeal wasfiled on November 23, 2009, which is more than 30 days after
the circuit court entered its judgment on October 16, 2009. Although the record contains an
envelope that is postmarked November 5, 2009, there is no clear indication that this envelope
contained the notice of appeal. More importantly, defendant did not provide an affidavit or
certificate as required by Rule 12(b)(3), and thus failed to establish the proof of mailing date to
invoke the date of mailing rule announced in Rule 373. Tlantenchi, 391 IIl. App. 3d at 712-13;
Lugo, 391 Ill. App. 3d at 1003. Asaresult, we lack jurisdiction over the appeal.

118 In reaching this conclusion, we are aware that in People v. Hansen, 2011 IL App (2d)

081226, 1114, another panel of the Second District appellate court specifically held that the postmark
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on an envelope containing the notice of appeal from a summary dismissal of a defendant's
postconviction petition was sufficient to establish the date the appeal wasmailed for purposesof the
date of mailing rulewherethe postmark waslegible. The courtin Hansen entered thisruling despite
the requirement of Rule 12(b)(3), that an affidavit or certification of mailing be filed, claiming that
the rule was "corroborative redundancy” where the postmark on the envelope is legible. Hansen,
114. We notethat the Hansen court’ sanalysis departsfrom the well reasoned decisionin Lugo, and
relieson the dissent filed in Lugo, which has no precedential value. Peoplev. Smythe, 352 III. App.
3d 1056, 1061 (2004). In addition, Hansen overlooks the filing requirements of the supreme court
rulesgoverning appeals. Lugo, 391 11l. App. 3d at 1003. Accordingly, wefind that Hansen provides
no basisfor departing from our decisionin Tlatenchi, wherewe observed that, each timethe supreme
court has applied the date of mailing rule, it has required that the proof of mailing shall be as
provided by Rule 12. Tlatenchi, 391 Ill. App. 3d at 712-13.

119 Inlight of the above, we conclude that defendant's notice of appea was untimely where the
plain language of Rule 373 required proof of mailing in the form of a certificate or affidavit of
mailing, and defendant failed to do either. Therefore, we do not have jurisdiction to consider this
appeal, and dismissit for lack of jurisdiction.

120 Appea dismissed.



