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MODIFIED ORDER UPON DENIAL OF REHEARING
Held: We affirmed the dismissal of defendant's post-conviction petition where it failed to
make a substantial showing of actual innocence, ineffective assistance of trial counsel, and
knowing use of perjured testimony. We also affirmed the dismissal of defendant's section
2-1401 petition on the basis that it was untimely filed.

JUSTICE ROCHFORD delivered the judgment of the court.
Justices Hall and Karnezis concurred in the judgment.

11 Defendant, Wendell Weaver, appeds the second-stage dismissal of his post-conviction
petition and the dismissal of his section 2-1401 (735 ILCS 5/2-1401 (West 2008)) petition for post-
judgment relief. Petitioner contends: (1) his post-conviction petition makes a substantial showing
of actua innocence, he was denied the effective assistance of trial counsel, and his indictment and
conviction were wrongfully obtained through the knowing use of perjured testimony; and (2) his

section 2-1401 petition similarly makes the requisite showing that his indictment and conviction



Nos. 1-09-2799 & 1-10-1482 (consolidated)

were wrongfully obtained through perjured testimony. We affirm.

12 Defendant was charged with the first-degree murder of the victim, Randy Sanders. At trial,
Danny Callico, age 29, testified on behalf of the State that hewasafriend of the victim and they sold
drugstogether at Trumbull and Chicago Avenues. At thetimeof trial, Mr. Callicowasservinga10-
year sentence for the sale of heroin.

13 On April 4, 2002, at approximately 8:30 p.m. or 9 am., Mr. Callico met with Jeffrey Smith,
Lamont Delaney, and the victim, on Madison Street in Chicago. The four men drove away in the
victim's new Chrysler automobile, returning at approximately 12:30 p.m. or 1 p.m. Upon their
return, Mr. Smith departed and the victim began to drive away with Mr. Callico and Mr. Delaney
as passengers. Mr. Callico rode in the front-passenger seat and Mr. Delaney rode in the back seat.
For atime, the men parked outside aMcDonald's restaurant and smoked marijuana.

14  Thevictim then drove to Madison Street, turning right on Laramie Avenue and right again
onto Service Drive. While stopped at a stop sign at the intersection of Service Drive and
Washington Boulevard, gunshotswerefired into thevictim'scar. Mr. Callico crouched downonthe
floor when he heard the shots and, |ooking out the driver-side window, he saw defendant outside the
window firing shots into the car.

15  Thevictim wasstruck by bullets and Slumped over the steering whesel, but hisfoot was still
on the gas pedal and the car was thrust forward across Washington Boulevard, ultimately crashing
into the steps of achurch on the opposite side of the street. Mr. Callico stated that asthe car crossed
Washington Boulevard, he felt the impact of the victim's car striking another car.

16  Whenthevictim'scar cameto ahalt, Mr. Callico got out and ran down LeClaire Avenue to

Madison Street and then into a barber shop, where he called the police and reported the shooting.
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Then he returned to the scene and saw an ambulance transporting the victim to a hospital. Mr.
Callicodid not talk to police at the scene because hewas afraid the shootersstill werein thevicinity.
17 A few days after the shooting, on April 11, 2002, Mr. Callico spoke to the police and told
them he believed defendant and two other persons, "Octavious' and "Lupe" were involved in the
shooting. However, hedid not specifically identify defendant asthe shooter because, asMr. Callico
explained, he believed "basically we was going to take care of that ourselves,” i.e., that he and his
friends would shoot defendant.

18  Approximately oneyear later, while Mr. Callico wasincarcerated on anarcotics offense, he
informed police that defendant was the shooter.

19 Chicago Police Officer Stephen Dockett testified he arrived at the scene of the shooting on
April 4, 2002, at approximately 1 p.m. Officer Dockett saw the victim's car crashed into a church
on the northeast corner of Leamington Avenue and Washington Boulevard. The victim had been
shot and was slumped over the wheel of the car. Officer Dockett placed markings on shell casings
found at the scene.

110 Chicago Police Officer William O'Connor testified that on the date of the shooting, he and
his partner took photographs of the scene and laid out markers for firearms evidence. The officers
found 17 cartridge cases at the scene, somefired from a.45 automatic weapon and othersfired from
a.9 millimeter Luger.

11 Cook County Medical Examiner Dr. Scott Denton testified he performed an autopsy on the
victim and saw external evidence of three gunshot wounds. Thefirst gunshot wound was on the left
side of the head, 3% inches above the ear cana. Dr. Denton examined the wound and recovered

"two fragments of yellow copper jacket covering a bullet." Dr. Denton traced the wound course
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through the skull, and discovered that it went through the left part of the mid-brain, theright and | eft
frontal parts of the brain, and then exited the skull and the scalp on theright forehead. Thedirection
of the wound was back to front.

12  Dr. Dentontestified the second gunshot wound wason theright upper-back area, 142 inches
beneath the top of the head. Dr. Denton traced course of the wound through the skin of the back,

through the muscle and through the shoulder bonein theback. It then"went through themusclearea
of the shoulder and then lodged or terminated with a bullet in the right biceps areawith a medium
caliber copper jacketed bullet. And the direction of that wound [was] back to front." The course of

thewound was consi stent with the victim having hishands on the steering wheel and being shot from
outside the driver-side window.

113 Dr. Denton testified the third gunshot wound he saw was on the left upper back area, 142
inches beneath the top of the head. The bullet "went through the muscle and the tissue in the
shoulder area, went beneath the armpit, and then terminated or lodged right in the upper pec [sic]

muscle areajust in front of the armpit or the upper chest muscle, and therewasa*** |ead medium
caliber bullet just beneath the skin and the muscle of theleft shoulder.” The direction of the wound
was back to front.

114 Dr. Denton testified he recovered the bullet lodged in the right-biceps area and the bullet

lodged in the upper pectoral muscle area.

115 Dr. Denton testified that while performing the internal exam, he discovered an old gunshot
wound scar on the left front of the chest area beneath the armpit and dlightly in front of the armpit.

Underneath that scarring, "there was an oxidizing or rusting old bullet that the body was

encapsulating with scar tissue, and that was in the muscle and skin just beneath the | eft chest, and



Nos. 1-09-2799 & 1-10-1482 (consolidated)

[that] wastherefor sometime." Thebullet had been therefor at |east several months and, possibly,

for severa years.

116 Dr. Denton testified defendant died from multiple gunshot wounds and the manner of death
was homicide.

117  Chicago Police Officer Rogilio Pinal testified that on September 9, 2002, at 2:24 p.m., he was
on duty at 3943 W. Roosevelt Road, when he saw defendant place a handgun in his waist.

Defendant looked at the officer, pulled out the handgun and ran southbound. Officer Pinal, who was
in civilian dress, chased defendant on foot, repeating, " Stop, police." Officer Pinal's partner began
chasing defendant in the squad car. As defendant ran down an alley, he turned and pointed the
handgun at Officer Pinal. Officer Pina pointed his own weapon at defendant but did not shoot.

Defendant continued running and tossed the handgun into a vacant lot, where it was recovered by
Officer Pinal. The gun was a .9 millimeter semi-automatic handgun. Officer Pinal continued to
chase defendant and, ultimately, arrested him in the rear-basement porch areaof 1229 S. Komensky
Avenue. At thetime of hisarrest, defendant had 13 items of suspect crack cocaine on his person.

118 lllinois State Police Forensic Examiner Jon Flaskamp, who specializesin firearm and tool

mark examinations, testified he received cartridge cases recovered from the scene and determined
that some were .45-caliber cartridge cases, and there were two different sets of .9 millimeter
cartridge cases, meaning there were at least "three firearms represented by the groups of cartridge
cases." Mr. Flaskamp determined that three of the cartridge cases, aswell asbullets recovered from
the trunk of the victim's car, from the driver-side rear door, and from the front dash by the
windshield, wereall fired fromthegunrecovered from defendant. Mr. Flaskamp receivedthebullets

recovered by Dr. Denton in his autopsy. Mr. Flaskamp determined, the bullet that entered the
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victim's right back area and lodged in the right biceps, was fired from the gun recovered from
defendant. Mr. Flaskamp was unableto determine whether the bullet that entered theleft side of the
victim'shead, and the bull et that entered the victim'sleft back area, also came from defendant's gun.
Mr. Flaskamp determined that the older bullet in the victim's chest, came from a different gun.
119 Clifton Lewis, aretired bus driver, testified on defendant's behalf. Mr. Lewistestified that
in the early afternoon of April 2, 2002, he was driving a car with his daughter, Rosemarie, age 39.
Mr. Lewisturned eastbound from the corner of Laramie Avenue onto Washington Boulevard when
he heard shotsfired. Mr. Lewis stopped his car to avoid acrash and observed two cars side-by-side,
and a passenger in one car, shooting into the other car. Mr. Lewis was unable to identify the
passenger. Mr. Lewis saw the second car run into the steps of the church. At that point, Rosemarie
called the police on her cell phone. Mr. Lewis drove away to finish an errand, then he returned to
the scene to tell police what he had observed. Mr. Lewis stated Rosemarie lives in Indianapolis,
Indiana, has cancer and, therefore, she was unable to travel to court to testify.

20 Thejury convicted defendant of first-degree murder. Defendant filed a motion for a new
trial, claiming he was denied the right to counsel of his choice and the effective assistance of
counsel. Defendant also filed a supplemental motion for anew trial claiming the trial court erred
in permitting the State to introduce evidence of the details of his apprehension and arrest,
specifically, the fact that he pointed the murder weapon at Officer Pinal. Thetrial court conducted
a hearing on August 31, 2005, after which it denied defendant's motions.

21 Thereafter, defendant filed amotion requesting an evidentiary hearing on his prior claims of
the denial of his right to counsel of choice and for ineffective assistance of counsel. Following a

hearing on September 28, 2005, the trial court denied defendant's motion, and on that same day,
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sentenced defendant to 40 years imprisonment. On October 13, 2005, the trial court denied
defendant's motion to reconsider his sentence.

122 Defendant appealed his conviction, aleging: (1) the trial court erred in granting the State's
motion to disqualify defense counsel for a conflict of interest; (2) defendant received ineffective
assistance of counsel; (3) the tria court improperly refused to conduct an evidentiary hearing
regarding his claimsthat he was denied his counsel of choice and received ineffective assistance of
counsel; and (4) the tria court erred in denying his motion in limine to bar the State from using
other-crimesevidence. On March 29, 2007, we affirmed the judgment of thetrial court. See People
v. Weaver, No. 1-05-3496 (2007) (unpublished order under Supreme Court Rule 23). The lllinois
Supreme Court denied defendant's petition for leave to appeal. Peoplev. Weaver, 225 IIl. 2d 673
(2007).

123 OnJune 25, 2008, defendant filed a petition for post-conviction (725 ILCS 5/122-1 et seq.
(West 2008)) and post-judgment relief (7351LCS5/2-1401 (West 2008)), but on September 4, 2008,
the petition was amended to be only a post-conviction petition. In his petition, defendant argued:
(1) heisactually innocent of the victim's murder, as newly-discovered evidence demonstrates that
the only testimony offered against him was false and/or mistaken; (2) the State violated hisright to
due process by requiring Mr. Callico to give false evidence against him and by failing to discloseto
the defense that Mr. Callico was coerced into giving false identification testimony; and (3) histria
counsel was ineffective for failing to discover and present available evidence that Mr. Callico's
testimony was false, and the murder was committed by another person named Gary Mullen (also
known as Lupe), not by defendant, and defendant was not in possession of the murder weapon on

September 9, 2002. Defendant attached his own affidavit and the affidavits of Danny Callico,
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Monique Tolliver, Lamont Delaney, Jason Dortch, and Monique Davis.

124 Defendant stated in his affidavit that he told histrial counsel he "was innocent and had no
involvement in or knowledge of the shooting” of the victim. Defendant stated that on September 9,
2002, he was standing with his brother Napoleon and some other people outside a restaurant when
apolice car pulled up and two officers approached. Defendant saw Michael Haywood, also known
as Pierre, drop a gun to the ground and everyone running, including defendant. The police caught
defendant and charged him with unlawful use or possession of the gun that Pierre had dropped.
Defendant told hisattorney hewasinnocent of thischarge, and he gave names of the peoplewho had
witnessed the event, including Napoleon, Tawanica Adams, Monique Davis, and Fabian Smith, all
of whom could verify he was not the person who dropped the gun.

125 Danny Callico stated in his affidavit that on the afternoon of April 4, 2002, he wasin a car
withthevictimand Lamont Delaney. Thevictimwasdriving, Mr. Callicowasin thefront-passenger
seat, and Mr. Delaney was in the back seat. They stopped at a stop sign at Madison Street and
Laramie Avenue, where Mr. Callico saw a "heavy-set, light-skinned, black male approach the
driver's side of the car, coming from the rear." There was another man behind this man, but Mr.
Callico"didn't get alook at the second man.” Both menwereonfoot. Thetwo men started shooting
at their car. Mr. Callico immediately ducked down onto the floor. The car surged forward and
crashed into some concrete stepsin front of achurch. Mr. Calico exited the car and ran away.
126  Mr. Cdlicostatedinhisaffidavit that about oneweek |l ater, he met with detectiveswho asked
him about the shooting and showed him some photographs. Mr. Callico told them he did not see
either of the shooters. In June 2002, Mr. Callico went to trial on adrug case and was found guilty

and was sentenced to 10 years imprisonment. About ayear later, he was brought to the courthouse
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at 26th Street and California Avenue and questioned by several detectives. They told him they had
recovered the gun used in the shooting of the victim and it had come from defendant. They told him
about another shooting done by defendant's "crew" and that defendant had been "beating a lot of
cases." They asked Mr. Callico to "put [defendant] at the scene.” Mr. Callico knew defendant as
someone who sold drugs, and initially, he did not believe the detectives because he did not believe
defendant to be aviolent person. However, they eventually convinced him defendant wasinvolved
in the shooting. Mr. Callico aso "understood that the police would make things difficult for [him]
when [he] got out of jail if [he] refused to assist them” in the case against defendant. Mr. Callico
eventually agreed to say defendant "was the person [he] saw approach the car and start shooting,
even though thiswasnot true.” Mr. Callico later testified at defendant'strial that he saw defendant
"fire" at their car on April 4. Thistestimony "was not the truth."

127 Lamont Delaney stated in hisaffidavit that on the afternoon of April 4, 2002, hewasin a car
with the victim and Mr. Callico. The victim was driving, Mr. Callico was in the front-passenger
seat, and Mr. Delaney wasin the back seat. Near Madison Street and Laramie Avenue, Mr. Delaney
saw the victim'sfrightened face in the rear view mirror, heard gunshotsfired at the car, and doveto
thefloor. Mr. Delaney "did not see the shooter or shooters." When the car crashed to a stop, Mr.
Delaney saw the victim slumped over the wheel, covered in blood. Mr. Delaney and Mr. Callico
fled. Within an hour of the shooting, Mr. Delany met with Mr. Callico at a friend's basement
apartment. They talked about what had happened and who might have beenresponsible. Duringthis
conversation, Mr. Callico stated he had not seen the shooter or shooters and had no idea who was
responsible for the shooting. Mr. Delaney also told Mr. Callico he had not seen the shooter, either.

Nooneasked Mr. Delaney to testify at defendant'strial. Had he been asked to testify, hewould have
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testified about what he knew and would have told the truth.

128 Monique Tolliver stated in her affidavit that she was the former girlfriend of Gary Mullen,
also known as Lupe. They were together from 1993 to 2000, and had three children together. In
early 2002, Ms. Tolliver wasliving on thewest side of Chicago with her mother, sister, and her three
children. Lupewasliving with awoman named Celeste, also on the west side. He came by almost
every day to see the kids. In February or March 2002, Lupe moved to an apartment in Downer's
Grove. OnApril 4,2002, Ms. Tolliver's nephew came by and told her he heard Lupe had killed the
victim. The next night, around 10:30 p.m., Lupe and his friend Pierre picked her and the children
up and drovethemto hisnew apartment in Downer'sGrove. After thekidswent inside the bedroom,
Ms. Tolliver asked Lupe to tell her what happened. Lupe told Ms. Tolliver he had discovered the
victim was responsible for the killing of one of Lupe'sfriends. Lupe and Pierre went searching for
the victim, and Pierre pointed him out. Lupekilled the victim in retaliation for his friend's death.
Lupe told her the killing occurred on Washington Boulevard near Laramie Avenue, next to a big
church. Lupe and Pierre were "laughing about it." *

129 Ms. Tolliver stated that 10 days later, on April 14, 2002, Lupe was shot and killed. After
Lupedied, Ms. Toalliver and defendant became friends. She knew defendant wasin jail "but never
knew, until recently, what he was in jail for." She had "no idea" he had been charged with the
victim's murder. No one asked her to testify at defendant's trial. Had she been asked, she would
have testified about what she knew and would have told the truth.

130 Jason Dortch stated in his affidavit that on April 4, 2002, he was at home when his cousin

'Defendant cursorily states in his appellate brief that Ms. Tolliver's affidavit reveals that
Lupe told her Pierre was the second shooter of the victim. Our review of Ms. Tolliver's affidavit
finds no such statement by Lupe to her identifying Pierre as the second shooter.

-10-
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Lupe came by, and they had a conversation in the back room. Lupe told him the victim had killed
aguy named Rudy and that he (Lupe) had killed thevictim. Lupe showed him the gun, a.45-caliber
Colt automatic with apearl handle. The next Sunday, Lupe was shot and killed. About two weeks
after Lupe's death, the police questioned Mr. Dortch about the victim's shooting. Mr. Dortch told
the police he had heard Lupe had killed thevictim in retaliation for the victim'skilling of Rudy. No
one asked Mr. Dortch to testify at defendant'strial. Had Mr. Dortch been asked to testify, he would
have testified about what he knew and would have told the truth.

131 Monique Davis stated in her affidavit that on the day defendant was arrested, she and her
nephew werewalking west on Roosevelt Road toward Pulaski Road. A group of menwere standing
outside arestaurant. Defendant got out of acar and walked toward the restaurant. Ms. Davis knew
defendant because his son used to play with her nephew. A policecar pulled up and two officersgot
out of the car and approached the group of men. One of the men standing outside the restaurant
dropped a gun and everyone ran. Ms. Davis does not know the name of the man who dropped the
gun, but she knows defendant was not the person who dropped the gun.

132 Ms. Davis stated defendant ran east on Roosevelt Road, then cut into avacant lot. She and
her nephew continued walking. Asthey turned the corner on Komensky Avenue, she saw defendant
was on the ground and a police officer was standing over him hitting him with a baton. No one
asked her totestify at defendant'strial. Had she been asked to testify, she would havetestified about
what she knew and would have told the truth.

133 On January 29, 2009, the State filed a motion to dismiss defendant's petition for post-
convictionrelief. The State claimed defendant's evidence was not newly discovered, that it did not

establish hisactual innocence, that no evidence supported hisclaim that prosecutorsdenied him due

-11-
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process by requiring Mr. Callico to give false testimony against him, and that his trial counsel
provided him with effective representation. Thetrial court granted the State's motion to dismiss.
The court found the affidavits of Mr. Delaney, Ms. Tolliver, Mr. Dortch and Ms. Davis were not
newly-discovered evidence, contained inadmissible hearsay, and were untrustworthy. The court
found the only arguably newly-discovered evidence was Mr. Cadlico's affidavit, but it lacked
foundation and failed to demonstrate police coercion because the police only told him to tell the
truth. The court found the finding of the jury warranted the presumption that Mr. Callico's tria
testimony was truthful and his affidavit was false. Further, the trial court found Mr. Callico's
affidavit did not prove defendant was not one of the shooters, therefore, hisaffidavit did not establish
defendant's actual innocence. Thetrial court alsofoundtrial counsel madethe strategic decision not
to call certain witnesses and did not commit ineffective assistance.

134  OnJune26, 2009, defendant filed amotion to reconsider thedismissal of his post-conviction
petition. Defendant attached second affidavits from Mr. Dortch, Ms. Tolliver, and Ms. Davis, in
which they each stated they were never contacted by defendant's attorneys prior to trial. Defendant
also attached his own second affidavit, in which he stated he had no involvement in the murder of
the victim, was not one of the shooters, was not involved in any planning or discussions about the
killing, and had no foreknowledge that the killing was to occur.

135 Defendant also attached new affidavitsfrom Leonard Goodman, Javaris Walker, and Shawn
Ilvy. Mr. Goodman stated in his affidavit he is an attorney who was retained in October 2007 to
represent defendant in connection with hisfiling of hispost-conviction petition. In December 2007,
Mr. Goodman obtained and reviewed transcripts, policereports and pleadingsin the case, and began

contacting witnesseswho had rel evant information. On January 7, 2008, he spoke on the phonewith

-12-
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Mr. Callico, who agreed to meet with him. On January 10, 2008, Mr. Goodman met with Mr.
Callico at a restaurant in Lincoln Park, where Mr. Callico admitted he had falsely identified
defendant as the shooter, but stated he did not want to sign an affidavit if it meant he would be
prosecuted for perjury. Mr. Goodman encouraged Mr. Callico to consult an attorney.

136 Mr. Goodman further stated in his affidavit, that on March 10, 2008, he spoke with Mr.
Callico's attorney, Charles Fitzgerald, and told Mr. Fitzgerald he would like Mr. Callico to sign an
affidavit stating he had lied at defendant's trial. Mr. Goodman faxed a copy of a draft affidavit to
Mr. Fitzgerald. OnJune 10, 2008, Mr. Goodman met again with Mr. Callicoin Lincoln Park, where
Mr. Calico signed the affidavit.

137 JavarisWalker stated in hisaffidavit hewasincarcerated with Mr. Callicoin 2004 and 2005,
and they became friends in prison. After getting out of prison, Mr. Walker ran into Mr. Callicoin
late 2006 or early 2007, at a liquor store, where they had a conversation in which Mr. Callico
admitted defendant did not shoot the victim, but that Lupe"didit." A short whilelater, Mr. Walker
had a conversation with Shawn Ivy, who he has known most of his life, and who is friends with
defendant. Mr. Walker told Mr. lvy about his conversation with Mr. Callico. Mr. Ivy asked to be
introduced to Mr. Callico.

138 Mr. Walker further stated in his affidavit, that in the summer of 2007, he drovewith Mr. lvy
to the corner of Ohio Street and Trumbull Avenue, wherethey found Mr. Callico "hanging out" with
five other persons. Mr. Walker got out of the car and asked Mr. Callico if he would speak with Mr.
Ivy. Mr. Callico agreed, and Mr. Ivy got out of the car and spoke with him about defendant's case.
Mr. Walker was present during this conversation, in which Mr. Callicotold Mr. Ivy hewas"willing

to tell what really happened but he didn't want to go to jail for perjury.” Mr. Walker was never

13-
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contacted by defendant's trial attorney.

139 Shawn Ivy stated in his affidavit that he has known defendant for more than 25 years and
knew defendant had been convicted of murder and sent to prison. Defendant always maintained his
innocence. During a phone conversation in the summer of 2007, defendant told Mr. lvy that Mr.
Callico had falsely identified defendant as the shooter. Defendant asked Mr. lvy to locate Mr.
Cadllico"and ask himto tell thetruth." Mr. Ivy wasfriendswith Javaris Walker, who a so happened
to be friends with Mr. Callico. Mr. Walker had told Mr. Ivy: "Callico had admitted to him that he
had lied about [defendant] and that he knew [defendant] was not the one who had shot hisfriend.”
Mr. Ivy asked Mr. Walker to introduce him to Mr. Callico.

140 Mr. lvy stated that in the late summer of 2007, he and Mr. Walker droveto Trumble Avenue
and Ohio Street, where they met with Mr. Callico. Mr. vy asked if Mr. Callico would be willing
to meet with defendant's new attorney and tell the truth. Mr. Callico said "he knew that [defendant]
didn't do the shooting. But he didn't want to go back to jail for lying on the stand." Mr. Ivy and Mr.
Callico met again about threeweekslater at Ohio Street and Trumble Avenue, and Mr. Callico stated
he would "tell the truth but not if he had to go back to court." Mr. Callico promised to meet with
defendant's attorney. In mid-May 2008, Mr. Ivy and Mr. Callico met for athird time at Ohio Street
and Trumbull Avenue, and Mr. Callico told Mr. Ivy he had testified against defendant at trial in
exchange for the police officers promise that they would not arrest him on an unrelated drug-
conspiracy charge. Mr. Callico told Mr. vy he was now willing to sign the affidavit recanting his
trial testimony.

141 The State filed a response to defendant's motion to reconsider the dismissal of his post-

conviction petition, arguing the dismissal order was correct, that it wastoo late for defendant to file
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hisadditional affidavits, and the affidavits should be stricken. On August 13, 2009, defendant filed
a"motion to recast [his] motion to reconsider as [a] motion to amend and reconsider [his] post-
convictionpetition." Inthemotionto recast, defendant moved to amend his post-conviction petition
to include the additional affidavits from himself, Mr. Dortch, Ms. Tolliver, Ms. Davis, Mr.
Goodman, Mr. Walker, and Mr. Ivy, and then he requested the court reconsider the dismissal of his
post-conviction petitionin light of the additional affidavits. On September 10, 2009, thetrial court
granted defendant's motion to amend the post-conviction petitiontoincludetheadditional affidavits,
but then it denied the motion to reconsider the dismissal of his post-conviction petition.

42 On November 2, 2009, defendant filed a pro se petition for relief from judgment pursuant
to section 2-1401 of the Illinois Code of Civil Procedure (735 ILCS 5/2-1401 (West 2008)). Inhis
petition, defendant contended his indictment was rendered void, and his conviction was rendered
"flawed and tainted,” by Mr. Callico's allegedly perjured testimony. Defendant attached the same
affidavits from Mr. Callico and Mr. Delaney that he had filed with the original post-conviction
petition. Defendant also attached the same affidavitsfrom Mr. Goodman, Mr. Ivy, and Mr. Walker
he had attached to his motion to reconsider the dismissal of his post-conviction petition. On May
17, 2010, thetrial court dismissed defendant's section 2-1401 petition, finding it was untimely and
not supported by an adequate factual basis to entitle him to an evidentiary hearing.

143 Defendant appeals the dismissal of his post-conviction petition (No. 1-09-2799) and his
section 2-1401 petition (No. 1-10-1482). We consolidated the appeals on November 9, 2010.
144 |. Defendant's Post-Conviction Petition

145 First, we address the dismissal of defendant’s post-conviction petition. A post-conviction

proceeding "is not an appeal of a defendant’'s underlying judgment. Rather, it isa collateral attack
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on thejudgment." Peoplev. Evans, 186 1l. 2d 83, 89 (1999). Such aproceeding "dlow[s] inquiry
into constitutional issues relating to the conviction or sentence that were not, and could not have
been, determined on direct appeal.” Peoplev. Barrow, 195 Ill. 2d 506, 519 (2001). "Thus, issues
that were raised and decided on direct appea are barred from consideration by the doctrine of res
judicata; issues that could have been raised, but were not, are considered waived." People v.
Pitsonbarger, 205 IlI. 2d 444, 456 (2002).

146 In anoncapital case, the Post-Conviction Hearing Act (725 ILCS 5/122-1 et seqg. (West
2008)) creates a three-stage procedure of postconviction relief. In the first stage, the trial court
independently reviews the petition and determines whether it is "frivolous" or "patently without
merit." 7251LCS5/122-2.1 (a)(2) (West 2008); People v. Hodges, 234 111. 2d 1, 10 (2009). If the
post-conviction petition is not so summarily dismissed, it advances, as here, to the second stage,
where the State may file amotion to dismissthe petition and thetrial court must determine whether
the petition and any accompanying documents make a substantial showing of a constitutional
violation. 1d. at 10-11. If the petition fails to make a substantial showing of a constitutional
violation, it is dismissed; if such a showing is made, the post-conviction petition advances to the
third stage, where the trial court conducts an evidentiary hearing. 725 ILCS 5/122-6 (West 2008).
Petitioner is not entitled to an evidentiary hearing on a post-conviction petition as amatter of right;
rather, to require an evidentiary hearing, the allegations in the petition must be supported by the
record in the case or by accompanying affidavits. Peoplev. Coleman, 183 11l. 2d 366, 381 (1998).
"In determining whether to grant an evidentiary hearing, all well-pleaded factsin the petition andin
accompanying affidavits are taken as true." People v. Orange, 195 Ill. 2d 437, 448 (2001).

Credibility determinations are not made at the second stage of the proceedings. Peoplev. Hall, 217
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II. 2d 324, 336 (2005). A second-stage dismissal of apost-conviction petition isreviewed de novo.
Coleman, 183 IIl. 2d at 389.

147 A. Defendant's Claim of Actual Innocence

148 Defendant here contends the circuit court erred in dismissing his post-conviction petition
becauseit made asubstantial showing of actua innocence. "Thewrongful conviction of aninnocent
person violates due process under the lllinois Constitution and, thus, afreestanding claim of actual
innocenceiscognizable under the Post-Conviction Hearing Act." Peoplev. Barndlater, 373111. App.
3d 512, 519 (2007). The evidence in support of the claim must be newly discovered, meaning "it
must be evidence that was not available at adefendant'strial and that he could not have discovered
sooner through due diligence.” Peoplev. Collier, 387 Ill. App. 3d 630, 636 (2008). The evidence
also must be material and non-cumulative and "of such conclusive character that it would probably
change the result on retria." Id., Peoplev. Ortiz, 235 III. 2d 319, 333 (2009). However, " "actual
innocence' is not within the rubric of whether a defendant has been proved guilty beyond a
reasonable doubt. [Citation.] Rather, the hallmark of ‘actual innocence’ means 'total vindication,'
or 'exoneration.'” Collier, 387 1ll. App. 3d at 636 (quoting People v. Savory, 309 I1l. App. 3d 408,
414-15 (1999)). Seealso Peoplev. Lofton, 2011 IL App (1st) 100118 9 40; Peoplev. Jarrett, 399
. App. 3d 715, 724 (2010) (post-Ortiz cases holding that the hallmark of actual innocenceistotal
vindication or exoneration).

149 Defendant argues that his post-conviction petition raised a substantial showing of actual
innocence, and in support, he citesthe affidavits he attached to the post-conviction petition from Mr.
Callico, Mr. Delaney, Mr. Dortch, and Ms. Tolliver. Asdiscussed, Mr. Callico stated in hisaffidavit

that there were two shooters, one, a heavy-set light-skinned black male, and the other, a man who
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hewasunableto "get alook at." Mr. Callico stated histrial testimony identifying defendant as one
of the shooterswas false, and that he had only identified defendant because officers told him to do
s0, or elsethey would makethings"difficult” for him. Mr. Delaney stated in hisaffidavit that hedid
not see the shooters, and that after the shooting, Mr. Callico told him he had not seen the shooters
either. Mr. Dortch stated in his affidavit that his cousin, Lupe, had admitted killing the victim and
had shown Mr. Dortch the .45-caliber Colt automatic he had used in the shooting. Ms. Tolliver
stated in her affidavit that Lupe told her he had shot the victim after discovering the victim bore
responsibility for thekilling of one of Lupe'sfriends. Lupetold Ms. Tolliver that he and Pierre had
been driving around looking for thevictim, and Pierreeventual ly pointed himout. Lupethen"pulled
up on [thevictim.] Thelook on hisface was priceless. Helooked so scared. And that'swhen | |et
it go."

150 Noneof theseaffidavitsexonerateor providetotal vindication of defendant. Attrial, forensic
examiner Jon Flaskamp testified there were multiple .45-caiber cartridge cases and two different
sets of .9-millimeter cartridge cases recovered from the scene, meaning there were at least "three
firearms represented by the groups of cartridge cases." Mr. Flaskamp determined that one of the
three newer bulletsrecovered from inside the victim was shot by the gun recovered from defendant,
but he was unable to determine whether the other two bullets were shot by that same gun. In
dismissing defendant's post-conviction petition, the trial court determined from Mr. Flaskamp's
testimony, and from Mr. Callico's affidavit, that therewere"at | east two shooters." The court stated
that even taking as true the testimony in the affidavits that Lupe was one of the shooters, "that
certainly wouldn't mean that the defendant was not the other shooter.” We agree. Asnone of the

affidavitsfrom Mr. Callico, Mr. Delaney, Mr. Dortch and Ms. Tolliver indicate defendant could not
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have been one of the multiple shooters who shot the victim, they do not provide him with the
"exoneration" and "total vindication" necessary for a claim of actua innocence under the Post-
Conviction Hearing Act. Rather, the affidavits merely impeach Mr. Callico's trial testimony. We
have held, "evidence which merely impeaches a witness does not afford abasisfor granting a new
trial." Peoplev. Chew, 160 III. App. 3d 1082, 1086 (1987).

151 Also, withregardto Mr. Dortch'sand Ms. Tolliver's affidavits, we note they contain Lupe's
hearsay statements admitting to the shooting. We have held, "[a]sagenera rule, hearsay affidavits
areinsufficient” to warrant post-conviction relief based on aclaim of actual innocence. Peoplev.
Morales, 339 I1l. App. 3d 554, 565 (2003). Defendant argues, though, that Lupe's statements, here,
were sufficiently reliableto be admitted under the statement-agai nst-penal -interest exception to the
hearsay rule. Chambersv. Mississippi, 410 U.S. 284, 302 (1973). In Chambers, the United States
Supreme Court held, where there are sufficient indicia of trustworthiness of an extrgudicial
statement in which the declarant admitted to committing the crime, the statement may be admissible
under the statement-against-pend-interest exception. The Court provided four indicia of
trustworthiness: (1) the statement is made spontaneously to a close acquaintance shortly after the
occurrence of thecrime; (2) the statement iscorroborated by other evidence; (3) the statement isself-
incriminating and against the declarant's interests; and (4) there is adequate opportunity for cross-
examination of the declarant. 1d. at 300-01.

152 In denying defendant's post-conviction petition, the trial court here noted that Lupe's
statements admitting to the shooting did not fall within this hearsay exception, becausetherewasno
independent corroboration of his statementsagainst interest, and because hisdeath, 10 days after the

shooting, prevented him from being cross-examined. We agree with thetrial court, and we further
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notethat Lupe's alleged statement to Ms. Tolliver did not fall within this hearsay exception because
it was not made spontaneously, but rather was made the night after the murder, and only after Ms.
Tolliver asked Lupeto tell her what had happened. AsLupe's hearsay statements do not fall within
the statement-agai nst-penal -interest-exception to the hearsay rule, Mr. Dortch's and Ms. Tolliver's
affidavits based on those hearsay statements are insufficient to warrant post-conviction relief
premised on actual innocence.

153 Defendant next arguesthetrial court erred in denying his motion to reconsider the dismissal
of hispost-conviction petition. Insupport, defendant citesthe affidavits attached to the motion from
Mr. Walker and Mr. lvy. Asdiscussed, Mr. Walker stated in his affidavit that he became friends
with Mr. Callico while they were both in prison together. In late 2006 or early 2007, after getting
out of prison, Mr. Walker ran into Mr. Callico at aliquor store. Mr. Callico told Mr. Walker
defendant "didn't do the shooting and that [Lupe] did it.'" Mr. vy similarly stated in his affidavit,
that in the late summer of 2007 and mid-May 2008, Mr. Callico told him defendant was not the
shooter and he had only identified defendant because the police had otherwise threatened to charge
him with adrug conspiracy. Mr. Callico told Mr. lvy the shooter was someone who was now dead
(i.e., Lupe).

154 Thus, Mr. Walker's and Mr. lvy's affidavits contain Mr. Callico's hearsay statements
recanting his trial testimony. As discussed above though, such hearsay affidavits generally are
insufficient to warrant post-conviction relief based on aclaim of actual innocence. Morales, 339111.
3d at 565. Defendant makes no argument that Mr. Callico's hearsay statements fall within an
exception to the hearsay rule.

155 Further, neither Mr. Walker's nor Mr. lvy's affidavit exonerates or totally vindicates
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defendant, as required to assert a claim of actua innocence. As discussed above, Mr. Callico's
earlier affidavit stated thereweretwo shooters. InMr. Walker'sand Mr. lvy'saffidavits, Mr. Calico
identifiesonly one of those shooters (L upe), but he makes no statement that he saw the other shooter.
Mr. Cadllico's statements to Mr. Walker and Mr. lvy, that Lupe was the one shooter he saw at the
scene, did not necessarily mean defendant could not have been the other shooter.

156 For all theforegoing reasons, we affirm thedismissal of defendant's post-conviction petition
premised on his claim of actual innocence and the denial of his motion to reconsider said dismissal.
157 B. Defendant's Claim of Ineffective Assistance of Counsel

158 Next, defendant contends the trial court erred in dismissing his post-conviction petition
because it made a substantial showing of ineffective assistance of trial counsel for failing to
investigate and call Ms. Tolliver, Mr. Dortch, Mr. Delaney and Ms. Davis astrial witnesses. To
determine whether defendant was denied his right to effective assistance of counsel, we apply the
two-prong test set forth in Srickland v. Washington, 466 U.S. 668 (1984). Defendant must show
first, "counsel’ s representation fell below an objective standard of reasonableness’ (id. at 688), and
second, he was prejudiced such that "there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Id. at 694.

159 Toprevaill on hisclaim of ineffective assistance, defendant must satisfy both prongs of the
Strickland test. If we can dispose of defendant'sineffective-assi stance claim because he suffered no
prejudice, we need not address whether his counsel's performance was objectively reasonable.
People v. Lacy, 407 IIl. App. 3d 442, 457 (2011).

160 Defendant argues his trial counsel's failure to investigate and call Ms. Tolliver and Mr.

Dortch constituted i neffective assistance where their respective affidavits indicate they would have

-21-



Nos. 1-09-2799 & 1-10-1482 (consolidated)

testified Lupe admitted to the shooting. Defendant arguestheir testimony would have significantly
bolstered his claim of innocence. However, as discussed above, Lupe's hearsay statementsto Ms.
Tolliver and Mr. Dortch were inadmissible and, as such, defendant was not prejudiced by his
counsel's alleged failure to investigate and call Ms. Tolliver and Mr. Dortch astrial witnesses.
161 Further, defendant's claim of ineffective assistance of counsel with respect to Mr. Dortchis
waived because it could have been raised on direct appeal. Specifically, during a hearing on the
State's motion in limine, the prosecutor stated for the record, that when interviewed by police, Mr.
Dortch told detectives that three days after the murder, Lupe admitted to committing the shooting.
Astherecord on direct appeal made mention of Mr. Dortch and of hispotential testimony identifying
Lupe as the shooter, defendant was made aware of and could have raised the issue of his trid
counsel's aleged ineffective assistancefor failing to call Mr. Dortch asawitness. Defendant failed
to raise the issue on direct appeal, waiving review thereof. Pitsonbarger, 205 Ill. 2d at 456.

162 Defendant argues histrial counsel's failure to investigate and call Mr. Delaney constituted
ineffectiveassistancewhereMr. Delaney'saffidavit indicateshewould haveimpeached Mr. Callico's
trial testimony identifying defendant as one of the shooters. Specifically, Mr. Delaney would have
testified that directly following the shooting, Mr. Callico stated he did not see the shooters.
Defendant's claim is barred by res judicata because it was raised and rejected on direct apped in
People v. Weaver, No. 1-05-3496 (2007) (unpublished order under Supreme Court Rule 23).

163 Finaly, defendant argues his trial counsel's failure to investigate and cal Ms. Davis
constituted ineffective assistance where her affidavit indicates she would have testified she was
present at the time of defendant's arrest and saw an individual other than defendant drop the gun.

Defendant raised asimilar claim on direct apped, that histrial counsel wasineffectivefor failing to
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investigate and call Fabian Smith, Napoleon Weaver, and Tawanica Adams, all of whom would
have testified to seeing someone other than defendant drop the gun. We held that trial counsel had
engaged in trial strategy by failing to call these witnesses. Id. Ms. Davis affidavit indicates she
would have given the same testimony as Fabian Smith, Napoleon Weaver, and Tawanica Adams.
Because defendant already litigated his claim of ineffective assistance of counsel for the failure to
investigate and call awitness to testify to seeing someone other than defendant drop the gun, that
clamisbarred by resjudicata. Seee.g., Peoplev. Erickson, 183 11l. 2d 213, 224-26 (1998) (holding
ineffective assistance of counsel claim raised in second post-conviction petition is barred by res
judicata where defendant raised a similar claim supported by different evidence in the first post-
conviction petition).

164 C. Defendant's Claim of the Knowing Use of Perjured Testimony

165 Next, defendant contends the trial court erred in dismissing his post-conviction petition
because it made a substantial showing that the State's knowing use of Mr. Callico's perjured
testimony at trial violated defendant's due processrights, rendering both the indictment against him
and hisconvictionvoid. Defendant arguesthat sinceMr. Callico "originaly-and truthfully-informed
police he did not see the shooters, and then changed his story and only identified [defendant] after
policethreatened and coerced him, the police knew Callico'stestimony wasfalse. That knowledge
can then be imputed to the prosecutors in [defendant's] case, who relied solely upon Callico'sfalse
testimony to have [defendant] indicted and who relied heavily upon that false testimony at trial."
In support, defendant cites Peoplev. Martin, 46 I11. 2d 565, 568 (1970), in which the supreme court
held the State is charged with the knowledge of its agents, including the police. Defendant further

arguesthe State ignored its obligations under Brady v. Maryland, 373 U.S. 83, 87 (1963), by failing
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to disclose to the defense that " Callico was coerced by detectives to falsely identify [defendant] as
the shooter."

166 Defendant's contentions arewithout merit. In denying defendant's post-conviction petition,
the trial court stated in pertinent part:

"The only specific verbatim statement and, therefore, the only factual basis the
defendant has for this claim is that he says he was told-again, by we don't know
whom—quote, 'We need you to put [defendant] at the scene,’ end quote. That's the sum total
of how heclaimsthe police suborned perjury from Danny Callico. He'snot all eging anybody
ever told him, 'We need you to lie, we need you to say [defendant] was there even if he
wasn't or even if that's not true, or even though we know and you'retelling usyou didn't see
him there, we need you to say that you did.'

On the other hand, the evidence shows that when he spoke to [police] aweek after
the murder, he [stated] he wasin the car with Randy Sanders and Lamont Delaney. Hetold
them about the shooting and running from the scene. He told them about [defendant], but
he didn't tell them that he was at the scene shooting but that he thought he might have been
involved in the shooting.

So to say to him after [defendant] is arrested with the gun, which is linked to the
shooting, 'We need you to put [defendant] at the scene," isrealy nothing morethan to say if
you saw [defendant] at the scene, weneed you to tell usthetruth and tell usthat you saw him
there.

That's about as far as you can get from saying we need you to lie, we need you to

falsely accuse and testify falsely that [defendant] was there and that you saw him shooting
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when you and we know hewasn't there. That issimply asking him to cooperate and tell the
truth and does not in any way support the allegation that the police coerced Callicoto lie or
perjure himself.

Furthermore, there is absolutely no statement in his affidavit that Callico ever told
the detectives or anyone else at the time he was interviewed, at the time he testified before
the Grand Jury, or when hetestified at trial that he waslying or not telling the truth when he
identified the defendant as the person he saw approach the car and start shooting.

Callico goes on to say again someone, somehow, we don't know who or how, quote,
‘convinced him [defendant] wasinvolvedintheshooting.' Thisisagainthe guy whotold the
police a week after the shooting that he believed [defendant] was involved. So what
convincing did he need?

Hethen says, ' | aso understood *** the police would make things difficult for me
when | got out of jail if | refused to assist them in the case against [defendant].” Whatever
that might mean, 'assist,’ another conclusion. No facts. Thereisnot asinglefact alleged to
support his conclusions in terms of what was said to him by whom and certainly nothing
even remotely close to 'unless you agree to testify falsely that [defendant] was the shooter,
even though he wasn't, something specific is going to happen to you." What the defendant
alleges hereis about as weak as you can get to support the ultimate assertion or conclusion
that he was forced to testify falsely that he saw the defendant open fire on the car.”

167 We agree with the trial court's finding that there was nothing in Mr. Callico's affidavit
indicating either the police officers forced him to perjure himself, or were otherwise aware of any

perjury committed by him. We also note there was nothing in any of the other affidavitsindicating
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the police forced Mr. Callico to perjure himself, or were otherwise aware of any such perjury. Mr.
Ivy'saffidavit wasthe only other affidavit referencing policeinvolvement with Mr. Callico. Mr. Ivy
stated, therein, that Mr. Callico told him the police officers "wanted [defendant] bad" and they told
Mr. Callico they would not arrest him on an unrelated drug conspiracy chargeif hetestified against
defendant. Thesestatementsby policeofficersto Mr. Callico cameafter he had identified defendant
as possibly having some involvement in the shooting and after defendant had been arrested on the
charge of possessing the gun. Thus, the officersdid not provide Mr. Callico with defendant's name
and did not ask him to perjure himself but, instead, they merely followed up with Mr. Callico after
he identified defendant and after defendant's arrest. We note, asin Mr. Callico's affidavit, thereis
no statement anywherein Mr. Ivy'saffidavit that Mr. Callico ever told the officershewaslying about
his identification of defendant. As the police officers had no knowledge of any perjury by Mr.
Callico, defendant's argument that such knowledge is imputed to the State, fails. Asthereis no
evidenceintherecord of any knowing use of perjured testimony by the State, weaffirm the dismissal
of defendant's post-conviction petition.

168 [1. Defendant's Section 2-1401 Petition

169 Next, weaddressthe dismissal of defendant's section 2-1401 petition. "Section 2-1401 ***
provides a comprehensive statutory procedure by which final orders, judgments, and decrees may
bevacated after 30 daysfromtheir entry. Although asection 2-1401 petitionisusually characterized
as a civil remedy, its remedial powers extend to criminal cases. [Citation.] A section 2-1401
petition for relief from afinal judgment isthe forum in acriminal caseinwhichto correct al errors
of fact occurring in the prosecution of a cause, unknown to the petitioner and court at the time

judgment was entered, which, if then known, would have prevented its rendition. [Citations,] A
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section 2-1401 petition, however, is'not designed to provide ageneral review of all trial errors nor
to substitute for direct appeal.’ [Citation.] Points previously raised at trial and other collateral
proceedings cannot form the basis of asection 2-1401 petition for relief.” Peoplev. Haynes, 192 111.
2d 437, 460-61 (2000). Wereview thetrial court's dismissal of a section 2-1401 petition de novo.
People v. Vincent, 226 I1l. 2d 1, 18 (2007).

170 Defendant's section 2-1401 petition alleged hisindictment and conviction were wrongfully
obtained through Mr. Callico's perjured testimony. Thetrial court noted, to the extent the section
2-1401 petition was alleging the knowing use of perjured testimony, such aclaimwasbarred by res
judicata because it had previously been raised in the post-conviction petition.

171 Thetria court proceeded to find, to the extent the section 2-1401 petition was based on the
unknowing use of perjured testimony, such a claim was not barred by res judicata, as it was not
specifically raised in the post-conviction petition. However, the court dismissed defendant's claim,
finding that his section 2-1401 petition was untimely filed.

172 A section 2-1401 petition must be filed "not later than 2 years after the entry of the [final]
order or judgment. Time during which the person seeking relief is under legal disability or duress
or the ground for relief is fraudulently concealed shall be excluded in computing the period of 2
years." 735 ILCS 5/2-1401(c) (West 2008).

173 Defendant's conviction became final and appeal able when he was sentenced on September
28, 2005, meaning his section 2-1401 petition could be timely filed no later than September 28,
2007. Defendant filed hissection 2-1401 petition on June 25, 2008, approximately ninemonths after
the two-year deadline had passed. Accordingly, thetria court correctly found defendant's section

2-1401 petition was not timely filed.
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174 Defendant argues, though, that Mr. Callico's failure to sign an affidavit admitting to his
perjury until June 2008 constituted fraudulent conceal ment, tolling thetwo-year statute of limitations
of section 2-1401. "To make a successful showing of fraudulent concealment, the defendant must
‘allege facts demonstrating that his opponent affirmatively attempted to prevent the discovery of the
purported grounds for relief and must offer factual allegations demonstrating his good faith and
reasonabl e diligencein trying to uncover such matters beforetrial or within the limitations period.™
Peoplev. Coleman, 206 111. 2d 261, 290 (2002) (quoting Peoplev. McLaughlin, 324 111. App. 3d 909,
918 (2001)).

175 Defendant arguesthat the affidavits of Mr. Goodman, Mr. vy, and Mr. Walker, support his
claim of fraudulent concealment. Mr. Goodman stated in his affidavit, that defendant retained him
as his post-conviction attorney in October 2007, that he met with Mr. Callico in January 2008, and
that Mr. Callico admitted then to committing perjury at trial but refused to sign an affidavit. Mr.
Goodman stated heencouraged Mr. Callico to consult an attorney, that he (Mr. Goodman) later faxed
an affidavit to Mr. Callico's attorney, and that Mr. Callico finally signed the affidavit in June 2008.
Mr. lvy stated in his affidavit that he had known defendant for more than 25 years, and that during
the summer of 2007, defendant asked Mr. Ivy to find Mr. Callico and ask him to tell the truth. Mr.
Ivy stated that in the late summer of 2007, he and Mr. Walker met with Mr. Callico, who admitted
to his perjury, but stated he would not sign an affidavit because he did not want to go to jail "for
lying on the stand." Mr. Callico finally agreed to sign the affidavit in mid-May 2008. Mr. Walker
stated in his affidavit, that he helped set up the initial meeting between Mr. lvy and Mr. Callico in
the summer of 2007, and that Mr. lvy initially did not want to sign an affidavit because he did not

want to go to jail for perjury.
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176 Inrgecting defendant's claim of fraudulent concealment, the trial court noted there was no
reason given why defendant waited until the summer of 2007, almost two years after hisconviction,
to ask hislong-time friend Mr. lvy to find Mr. Callico and ask him to tell the truth. Thetrial court
also noted Mr. lvy "had no trouble finding Danny Callico after speaking with the defendant and
meeting with him several times and connecting him with Mr. Goodman, who also had no trouble
contacting Danny Callico by phonefirst and then very shortly afterwards, within amatter of aweek
or two, meeting with him in person.” Thetrial court concluded, "[t]he fact that Callico's affidavit
wasn't secured any sooner does not mean that it couldn't have been obtained any sooner."

177 We agree defendant failed to show reasonable diligence where he waited almost two years
before trying to locate Mr. Callico and secure his affidavit. 1n the absence of reasonable diligence
in attempting to secure Mr. Callico's affidavit within the limitations period, defendant's claim of
fraudulent concealment fails and we affirm the dismissal of his section 2-1401 petition on the basis
that it was not timely filed.

178 For dl the foregoing reasons, we affirm the circuit court. Asaresult of our disposition of
this case, we need not address the other arguments on appedl.

179 Affirmed.
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