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JUSTI CE HONBE del i vered the judgnent of the court.
Presiding Justice Epstein and Justice MBride concurred in
t he judgnent.

ORDER

1 1 HELD: Because defendant's contentions that defense counsel
was ineffective for failing to present excul patory evidence
contained in the victims DCFS report involve matters dehors the
record, we find those contentions should be raised in a
col | ateral postconviction proceeding and decline to address them
in detail on direct appeal. W find that the evidence presented
was sufficient to allowthe trial court to find defendant guilty
of crimnal sexual assault beyond a reasonabl e doubt, and that
counsel was not ineffective for failing to challenge in a
pretrial notion to suppress A T.'s lineup identification where he
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vi gorously cross-exam ned the w tness regardi ng her
identification at trial. W also find defendant's sentence was
not excessive given the seriousness of the offense.?
T 2 Following a bench trial, defendant Donald Turner was
convicted of crimnal sexual assault on a 14 year-old mnor, in
violation of 720 ILCS 5/12-13(a)(4)(2005). He was sentenced to a
seven-year prison term On appeal, defendant contends: (1) the
State’s evidence did not prove his guilt beyond reasonabl e doubt;
(2) he received ineffective assistance of counsel where his trial
counsel failed to present an overwhel m ng anount of excul patory
evi dence in discovery, and where his counsel failed to nove to
suppress a suggestive lineup identification; and (3) the seven-
year sentence was excessive where there were no aggravating
factors existing but substantial evidence was presented in
mtigation.
1 3 For the reasons that follow, we affirm defendant's
convi ction and sentence.

1 4 BACKGROUND
T 5 In Septenber 2007, 38 year-old Donald Turner, a third grade
el enentary school teacher at Al ex Hal ey School in Chicago,

[l1linois, was indicted for crimnal sexual assault, in violation

of 720 ILCS 5/12-13(a)(4) (West 2006). The State all eged

LJustice Joseph Gordon participated in this case at oral arguments. Following his demise,
Presiding Justice Epstein has replaced him on the panel, and has reviewed the briefs and oral
argument recordings.
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def endant had nouth to vaginal contact with a 14 year-old m nor
named U.S., an eighth grade student at Al ex Haley School. Prior
to the trial, the trial court held an in canera revi ew of
Departnment of Children and Fam |y Services (DCFS) files relating
to U S., who was a foster child at the tinme of the incident.
Both parties received a redacted copy of the record. The record
reflects the only informati on redacted fromthe DCFS files were
Wi tnesses' and interviewees' nanes. The court inforned defense
counsel that it would release the redacted nane of any rel evant
wi t ness upon defendant's request. Defendant requested and
received the name of U S.’s DCFS casewor ker Beverly Jackson, who
stated in the report that she did not believe that “these things
actual ly occurred” because of U S.’s previous behavioral issues
and since she was bipolar. U S. testified that she was di agnosed
wi th bipolar disorder in 2005 and was still on nedication at the
time of her testinony at trial.

1 6 The DCFS report indicates that when interviewed by DCFS,
Vaida WIlianms, an Al ex Hal ey school official, stated she had
difficulty believing the allegations agai nst defendant were true
since U S. had previously “cried rape and things did not pan

out . Wllians testified at trial that defendant was a third
grade teacher at Al ex Haley School. She was not questioned

regardi ng her statenment to DCFS about the incident. According to
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the DCFS report, Alex Haley Vice-Principal Mchael Onofrio al so
told a DCFS investigator that he had “a hard tinme believing that
this occurred as [the] mnor has reported a simlar thing about a
boy in class and it turns out she fabricated the whole thing."
17 US testified at trial that she lived with her foster

not her of seven years, Patricia Thonpson, Thonpson's 12 year-old
niece, B.T., and 15 year-old granddaughter, A . T. Thonpson’s 18
year-ol d foster daughter Darlene Morrow was al so staying with
them over the Christmas break. U S. testified that she net

def endant sonetine in Novenber 2005 when Thonpson was pi cking up
grades. He was not her teacher, but she knew that he taught
third or fourth grade. She further testified that they exchanged
notes and letters to each other during school hours when the

hal lway was clear. U. S. testified that she contacted defendant

t hrough a cell phone he had given her before Christmas break,
while she was still in school. On cross-exam nation, she could
not recall when defendant gave her the phone, but it was before
or after Christmas, and may have been as |late as after New Year’s
Eve. U.S. later testified that she recalled receiving the phone
when defendant brought it to her house on Christnas Eve.

1T 8 US testified that she and defendant spoke frequently on
the cell phone and they comruni cated back and forth by phone on

Christmas Eve of 2005 after her foster nother had gone to sl eep.
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Def endant told her he wanted to visit her. She stayed up until
approximately 3 a.m and watched himarrive in the backyard.

US. said this was their first neeting outside of school. U.S.

| et defendant in through the backdoor and brought himto her
bedroom which she shared with B.T. Wen they arrived in the
bedroom U.S. turned on the light for a few m nutes, which
awakened B.T. who was sl eeping on her bed. Defendant set down
sonme greeting cards and told her that he wanted to perform oral
sex on her.

T 9 US testified that B.T. got up and hid behi nd her bed.

U.S. then laid down and defendant perforned oral sex on her.

U S. said defendant stayed in her roomfor around 30 m nutes.
According to U.S., B.T. stayed in the roomthe entire tinme. U.S.
said she did not tell Thonpson about what happened on Chri st nas
Eve. U.S. said she had sex and phone contact with defendant for
a couple of weeks, including one tinme that he took her to a hotel
on 100th and Hal sted around January 2nd or 3rd. On cross-

exam nation, U S. said she had told police about the second

i nci dent .

1 10 B. T. testified that she woke up when U. S. turned on the
bedroomlight. B.T. recogni zed def endant because she had seen
himat school. B.T. said she hid behind her bed because she was

scared, but was able to see U S. and defendant kissing. B.T. saw
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U. S. take off her panties. Defendant then placed his head
between U.S."s legs. B.T. said that at the time, U S. was only
wearing her panties and a T-shirt. After around three to four
mnutes, A T. cane into the room B.T. then followed A T. out of
t he bedroom and went downstairs. Shortly after, both B.T. and
A T. returned to the bedroomwith Morrow. Mrrow told defendant
to | eave the house, while B.T. remained in the hallway. A T. and
Morrow then fol |l owed defendant out of the house.

T 11 AT. testified that sonetine around 3 a.m, she went
upstairs to the attic bedroomwhere U S. and B.T. slept and
opened the door. In the darkness she could see U S. lying on the
bed with her underwear down “and a boy with his head between her
legs.” Startled by what she saw, she left the door cracked and
went downstairs to get Morrow, who was in Thonmpson’s bedroom She
did not tell her grandnother, but told Morrow to “cone here ***
to come upstairs and see what was going on.” A T. said that when
Morrow entered the bedroom and turned on the light, the boy stood
up and U.S. was startled. A T. said Morrow then told defendant
he had to leave. A T., Mrrow and U S. then wal ked defendant out
of the house. A T. identified the boy as defendant in open
court. However, she testified she could not renmenber what

def endant was wearing that day. A. T. also testified that she

identified defendant in a lineup in Septenber 2007. She could
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not remenber whether she had seen a phot ograph of defendant prior
to the lineup. Both parties stipulated that A T. viewed a

phot ographic Iineup on January 10, 2006, and that A T. picked

def endant out as the one in “all black.” The record reflects
that when the |ineup was conducted, defendant was dressed in al
bl ack while the three other participants wore white T-shirts.

1 12 Morrow testified she was staying at Thonpson’s house over

t he holidays in Decenber 2005. On Christnmas norning, she and
Thonpson stayed up cooking until after m dnight. Mrrow
testified that at around 1 a.m, A T. called out for her. Mrrow
| eft Thonpson’s bedroom whil e Thonpson stayed behi nd asl eep.
Morrow foll owed A T. upstairs to the attic bedroom \Wen she
turned on the bedroomlight, she saw U. S. on the bed and a “guy”
on the floor. Mrrowtestified that she did not witness a sexual
act, but did tell defendant that he had to | eave. Morrow said
that she, A T., and U S. then wal ked defendant out of the house.
Morrow identified defendant in court as the “guy” she saw in the
bedroom She testified she did not know defendant at the tine.
Morrow coul d not recall what defendant was wearing that night,
except that he put on a black pea coat when he left. Morrow
testified that after defendant |eft, she went back upstairs and

spoke with the three girls. U S. told her that she did not have

sex with the defendant. Mrrow agreed not to tell Thonpson or
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call the police. Morrowtestified that she did not tell Thonpson
about the incident because Thonpson was si ck.

1 13 Thonpson testified that she was in the kitchen on January 8,
2006, and could hear a man’s voice comng fromthe attic. She

wal ked quietly upstairs and opened the door and saw that B.T. and
U S were sitting on the bed and talking to a man on speaker

t hrough a cell phone on the bed. Wen she wal ked into the
bedroom U.S. appeared startled and threw the phone. Thonpson
caught it. Thonpson said she was upset because the girls were
not supposed to have a phone. Wen she asked “where did you get
this,” US. told Thonpson that she could not tell her because
U S. did not want Thonmpson to know. Thonpson said U S. later
told her what had happened. Thonpson then called the police.
According to Thonpson, the police spoke with U S. and then took
her and Thonpson to the hospital. U S. testified that at the
hospital, she told the doctor that defendant only perforned oral
sex on her.

1 14 Shortly before the State rested, the trial court admtted
“People’s Exhibit #1,” containing three cards signed “Donnie” in
bl ock witing and sone typed notes. Defense counsel objected
based on foundation and rel evance, but the Court allowed its

adm ssion. The trial court also admtted into evidence a cel

phone, U S.’s birth certificate, and Turner’s birth certificate.
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1 15 At the close of the State’s case, defense counsel requested
a directed finding on the basis of insufficient evidence,
i nconsi stent, contradictory and unbelievable testinony, and a
| ack of testinony that defendant held a position of trust,
authority or supervision over the victim The trial court denied
the notion. Defense counsel did not present any w tnesses or
evi dence. Follow ng closing argunments, the trial court found
defendant guilty of crimnal sexual assault.
1 16 During sentencing, the trial court noted defendant’s
position as a teacher woul d not be considered in aggravation
since it had al ready been used to el evate the charge. Defendant
was sentenced to seven years in prison. The trial court noted
that in reaching its decision, it had considered the pre-sentence
i nvestigation report, factors in aggravation and mtigation,
counsel’s argunents and the fact that defendant had no crim nal
background. Defendant appeal s.
1 17 ANALYSI S

1 18 |I. Reasonabl e Doubt
1 19 Defendant contends the State failed to prove himguilty of
crimnal sexual assault beyond a reasonabl e doubt. Specifically,
def endant contends the eyew tness testinony presented by the
State was inconsistent, incredible and contrary to human

experience. Additionally, defendant contends the victim U S.,
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had a notive to fabricate her story. Accordingly, defendant
seeks reversal of his conviction.

1 20 The State counters that the evidence clearly establishes

t hat defendant, a 38-year-old nman, “groomed” the 14-year-old
victiminto believing they had a secret romantic rel ationship.
The State highlights that defendant engaged in “classic seduction
behavi or” through his attention, affection, gifts, cards, letters
and intimte cell phone conversations. The State al so contends

t he eyew tness evi dence establishing defendant engaged in oral
sex with U S was sufficient to show defendant's guilt beyond a
reasonabl e doubt .

9 21 In order to sustain a conviction, the State nust prove a
defendant’s guilt beyond a reasonabl e doubt. People v. Judge,
221 111, App. 3d 753, 760 (1991). On review, we consider whether
view ng the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found

def endant guilty beyond a reasonabl e doubt. People v.

Cunni ngham 212 I1l. 2d 274, 278 (2004).

T 22 1t is the responsibility of the trier of fact to determ ne
the credibility of witnesses and the weight to be given their
testinmony, to resolve conflicts in the evidence, and to draw
reasonabl e inferences fromthe evidence. People v. WIllians, 193

I11. 2d 306, 338 (2000). However, our suprene court has not

-10-
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hesitated to reverse a crimnal conviction where the evidence is
i mprobabl e, unconvincing, contrary to human experience or so
unsati sfactory that it creates a reasonabl e doubt of defendant’s
guilt. People v. Dawson, 22 Ill. 2d 260, 265 (1961).

1 23 A person conmits crimnal sexual assault where he “conmts
an act of sexual penetration and *** is 17 years of age or over
and holds a position of trust, authority, or supervision in
relation to the victim and the victimis at |east 13 years of
age but under 18 years of age.” 720 ILCS 5/12-13(a)(4) (West
2006). Sexual penetration neans any contact, however slight,

bet ween the sex organ or anus of one person and an object or the
sex organ, nouth, or anus of another person, or any intrusion,
however slight, of any part of the body of one person or of any
animal or object into the sex organ or anus of another person,

i ncluding, but not limted to, cunnilingus, fellatio, or anal
penetration. 720 ILCS 5/12-12(f) (West 2006).

1 24 Here, we recognize sone inconsistencies and contradictions
exi sted between U.S.'s and the other w tnesses' accounts of the
incident. There were also contradictions in U S s testinony
regar di ng when she received the cell phone from defendant that
she allegedly used to contact himwi th on the night of Christmas
Eve.

1 25 For exanple, U S. testified on direct exam nation that

-11-
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def endant contacted her several tines before Christnas Eve by
calling a cell phone he had given her on a previous occasion.

Al t hough she could not recall the exact date defendant brought
her the phone, she "guessed he brought it" sonetine before
Christmas break while she was still in school. She expl ai ned
def endant had brought the cell phone to her house one night.
U.S. said that when she call ed defendant on Christnas Eve using
the cell phone he provided her, defendant told her he wanted to
come over.

1 26 On cross-exam nation, U S. testified she started speaking
wi th defendant by phone the week before Christnmas break began.
When asked when defendant gave her the phone, U S. said she was
not sure. She did not recall telling police that defendant had
gi ven her the phone after New Year's Eve of 2006. U.S. testified
she had not had any personal neetings with defendant outside of
school "until after Christmas.” Wen asked by defense counsel
whet her it was possible she was not given the phone until after
New Year's Eve of 2006, U.S. responded that "[i]t was either
before or after Christmas.” Wen defense counsel again asked on
recross whether "it nmay have been after New Year's Eve that he
gave you the phone, is that correct,” U S. responded "No. | am
not sure."” U S. testified she could not renenber the tel ephone

nunber she used to contact defendant.

-12-
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1 27 U.S. also explained she started exchanging letters in the
hal | way at school with defendant prior to Christmas break.
Earlier in her testinony, however, she expl ained she went to
school in a separate building fromwhere defendant worked as a
teacher. Moreover, while U S testified that B.T. remained in
the roomthe entire tinme defendant perforned oral sex on her,

whi ch she estimated was around 30 minutes, B. T. testified at
trial that she followed A T. out of the roomand downstairs to
get Morrow around 3 or 4 mnutes after defendant and U. S. first
entered the bedroom

T 28 When A T. testified about what happened after she saw
defendant and U.S. together in the bedroom she made no nention
of B.T. follow ng her out of the bedroom and then downstairs to
get Morrow. W note A T. also described seeing "a boy" with his
"head between [U. S.'s] |egs" when she entered the bedroom though
the record reflects defendant was a 36-year-old man when the

i ncident took place. Defendant suggests A T.'s testinony that
she saw U.S. with a "boy" in the bedroomindi cates her
identification of defendant is unreliable.

1 29 Defendant al so suggests U.S. had a strong notive to lie and
fal sely accuse defendant; nanely, to ensure she was viewed as a
victimand not renoved from her foster home after Thonpson

di scovered U.S. was having sexual relations with soneone inside

13-
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t he house.

1 30 After reviewing the record in this case, we cannot say the
evi dence presented was so unreasonabl e, inprobable or

unsati sfactory as to justify a reasonabl e doubt of defendant’s
guilt. Wiile we agree with defendant that the w tnesses
testinmony regarding the incident in the bedroomand U S."s
testi nmony regardi ng when she received the phone was | ess than
perfect, we note all of those alleged inperfections and their

i mpact on the witnesses' credibility were presented and argued to
the trial court in detail by defense counsel during defendant's
bench trial. Notw thstanding, the trial court determ ned the

W tnesses' testinony regarding the incident, mxed with the
circunstantial evidence presented in the notes admtted into

evi dence that were allegedly given by defendant to the victim
supported a finding of guilt.

1 31 After viewing the evidence in the light nost favorable to
the State, we find a rational trier of fact could have found
defendant guilty of crimnal sexual assault beyond a reasonable
doubt. Because it is ultimately the trier of fact's
responsibility to determne the credibility of witnesses and the
wei ght to be given their testinony, to resolve conflicts in the

evi dence and to draw reasonabl e i nferences fromthe evidence, we

-14-
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are unwilling to reweigh the evidence on appeal and disturb the
trial court's findings. See Wllians, 193 Ill. 2d at 338.
1 32 11. Ineffective Assistance

1 33 Defendant contends he received ineffective assistance of
trial counsel. Specifically, defendant contends that although
trial counsel was tendered substantial excul patory evidence
within the victims DCFS report during discovery, the record
reflects he did not investigate or present the excul patory

evi dence during defendant's trial. Defendant al so contends his
trial counsel was ineffective for failing to nove to suppress

A T."'s lineup identification of defendant as unduly suggesti ve.

1 34 "The benchmark for judging an ineffectiveness claimnust be
whet her counsel’s conduct so underm ned the proper functioning of

t he adversarial process that the trial cannot be relied on as

havi ng produced a just result.” Strickland v. Washi ngton, 466
U S 668, 686 (1984). Illinois adopted the Strickland test in
People v. Al banese, 104 II1l. 2d. 504, 526 (1984). Under

Strickland, a defendant nust prove that: (1) counsel’s
performance was deficient and fell below the standard of
reasonabl eness; and (2) the deficient perfornmance prejudiced the
defense. |1d. at 686-88; People v. Hooker, 253 Ill. App. 3d 1075,

1088 (1993).

-15-
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1 35 Reasonabl eness requires showi ng that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed by the Sixth Amendnment, and but for counsel’s
deficient performance, the outcone of the proceedi ng woul d have
been different. Strickland, 466 U. S. at 687, 694. Prejudice
requi res showi ng that counsel’s errors were so serious as to
deprive the defendant of a fair trial with reliable results. Id.
at 687. Both prongs of the Strickland test nmust be satisfied
before counsel is found ineffective. Hooker, 253 Ill. App. 3d at
1088.

1 36 In assessing an ineffective counsel claim the court nust
gi ve deference to counsel’s conduct within the context of trial
and wi thout the benefit of hindsight. People v. King, 316 II|
App. 3d 901, 913 (2000). Therefore, “a defendant nust overcone
the strong presunption that the chall enged action or inaction of
counsel was the product of sound trial strategy and not

i nconpetence.” |d. (Enphasis added). The defendant can
overcome the strong presunption of a sound strategy if counsel’s
deci si on appears so irrational and unreasonable that no
reasonably effective defense attorney facing simlar

ci rcunst ances woul d pursue the sane strategy. I|d. at 916.

1 37 In determ ning whet her a defendant has been denied a right

to the effective assi stance of counsel the court uses a “fact

-16-
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sensitive analysis,” which seeks to neasure “the quality and
i mpact of counsel’s representation under circunstances of the
i ndi vidual case.” People v. Mrris, 335 1IIl. App. 3d 70, 79
(2002). Strategic choices nade by defense counsel after a
t hor ough investigation of the |aw and facts, such as whether to
present a particular witness, are “virtually unchal | engeabl e.”
King, 316 Ill. App. 3d at 913. However, tactical decisions may
be deened “ineffective” when counsel fails to present excul patory
evidence which it is aware of, including failure to cal
W t nesses whose testinony woul d ot herwi se support an
uncorroborated defense. Id.

1 38 A Failure to Present Excul patory Evi dence
1 39 Defendant contends the record supports a finding that
defense counsel failed to investigate or introduce a substanti al
anount of mtigating and excul patory evidence outlined in the
victims DCFS report. Specifically, defendant contends the DCFS
report could have been used to inpeach U . S.'s testinony regarding
an al |l eged second sexual encounter between defendant and U. S.
that U S. said took place around January 2 or 3, 2006, at a hotel
near 100th and Hal sted. Defendant contends that because the DCFS
report does not indicate U S. told the DCFS investigator about
t he second encounter, defense counsel could have used the report

to i npeach her based on her failure to state a particular fact in

-17-
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a prior statenent. See People v. Henry, 47 1l1. 2d 312, 320-22

(1970).

1 40 Defendant al so contends the report defense counsel received
i ndicated two potential w tnesses — the principal and the vice-
princi pal of the school where defendant taught — had told DCFS
that they did not believe the allegations agai nst defendant were
true because U S. allegedly previously fabricated an accusati on
of sexual assault. Defendant contends defense counsel failed to
properly investigate and present the two potential wtnesses
whose testinony woul d have been rel evant and adm ssible to attack
U S 's credibility under People v. Cookson, 215 IIl. 2d 194, 214-
18 (2005).

1 41 Lastly, defendant contends the DCFS report tendered to

def ense counsel indicated Beverly Jackson, U S.'s case worker,
had stated she did not believe U S s allegations because U. S. was
bi pol ar and had ot her behavi oral problens. Defendant contends
def ense counsel was ineffective for failing to investigate
Jackson as a witness and present her testinony to establish
U.S.'s nental condition affected her credibility as a w tness.

1 42 The State initially counters that the contents of the
nonadm tted, unredacted DCFS report defendant refers to in the
record is not properly part of the trial record before us. The

State notes that because defendant has not included a copy of the
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redacted DCFS report defense counsel actually received, it is

i npossible for this court to know what information fromthe
report counsel was actually aware of prior to defendant's trial.
The State contends defendant has no right to exam ne and argue
portions of a file excised after in canera review by the trial
court. The State requests that the unredacted DCFS record be
stricken fromthe record and returned to the trial court under
seal. The State also requests any argunent relating to the
unredacted report be stricken as inproper.

1 43 The record indicates that as part of discovery in this case,
the State subpoenaed the victims DCFS records. On January 7,
2009, defense counsel inforned the court that the State had
tendered "redacted DCFS records.”™ The trial court ordered DCFS
to appear and produce the unredacted records for an in canera

i nspection. During a hearing regarding the report on February
13, 2009, the trial court specifically noted "Well, you have the
sanme report that I amlooking at just that they don't identify
the nane.” The court then indicated it would all ow defense
counsel to request the nane of any wi tness the court found

rel evant to the case.

1 44 Wth regard to a specific portion of the DCFS record at

i ssue here, the follow ng colloquy took place during the hearing:

-19-
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"MR. WATKI NS [ Def ense Counsel]: Pages 30 of 52.

Agai n, soneone interviewed — this person says she did
not believe that — he or she does not believe the
report. | would like to interview this person to |learn

why they don't believe that [defendant] commtted the
crime.
THE COURT: Ckay. Well, this is a DCFS caseworker.

You are entitled to know that person.”
1 45 Contrary to the State's contention, we find the record of
the in canmera hearing clearly reflects the redacted version of
the DCFS report defense counsel received prior to defendant's
trial was substantially the sane as the unredacted versi on nmade
part of the record, mnus the interviewed w tnesses' nanes and
the dates of the interviews being blacked out. Because the trial
court made the unredacted DCFS report part of the record in this
case, we see no reason why defendant may not rely on the those
portions of the unredacted report the record reflects defense
counsel was clearly aware of.
1 46 Notwi thstanding, we agree with the State that the
ineffective assistance of counsel clains defendant raises here
i nvol ve matters dehors the record that are nore appropriate for a
post convi ction proceeding. See People v. Ligon, 239 Ill. 2d 94,

105 (2010); People v. Bew, 228 IIl. 2d 122, 134-35 (2008).
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1 47 In reaching our conclusion, we note inpeachnent by om ssion
of facts may be used where a witness had the opportunity to nake
a statement about the omtted facts and, under the circunstances,
a reasonabl e person ordinarily would have included the facts.
People v. McWite, 399 IIl. App. 3d 637, 643 (2010). However,
the nere introduction of contradictory evidence, w thout nore,
does not constitute an inplied charge of fabrication or notive to
lie. Id.

1 48 W also note a witness may al so be inpeached by a show ng of
bias, interest, or notive to testify falsely. Cookson, 215 II|
2d at 214. Though we recogni ze our suprene court has
consistently cautioned that "the proper procedure for inpeaching
a wtness' reputation for truthfulness is through the use of
reput ati on evi dence and not through opinion evidence or evidence
of specific past instances of untruthfulness.” 1d. at 213.

1 49 In Cookson, for exanple, the defendant was convicted of
sexual abuse of a mnor. On appeal, the defendant contended the
trial court inproperly excluded evidence of an allegedly false
prior sexual abuse allegation the victimnmade agai nst a man naned
Aston. The defendant's proposed i npeachnment evi dence consi sted
of: (1) a DCFS worker's testinony that the victimall eged she was
sexual | y abused by Aston; (2) the reversal on admnistrative

review of DCFS s original finding that the clained abuse was
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i ndi cated; and (3) Aston's proposed testinony that he did not

abuse the victimand that he believed the victi mnade up the

al | egati on because she was upset with him

1 50 In finding the trial court did not err in excluding the

evi dence, this court first noted evidence relating to an abuse
all egedly conmtted by Aston did not establish the victim s bias
against this defendant. Id. at 216. Because the two nmen were
not linked in any way to create a rational inference that
irritation against Aston would notivate fal se clains against the
def endant, the court held the specul ative nature of the evidence
made it inadm ssible to show the victinmls bias against the
defendant. Next, the court held it did not believe the evidence
properly showed the victimhad an inproper interest in this
matter to |lie about being abused by this defendant. The court
noted "the only relevant inference a jury could draw fromthe
evi dence of the abuse allegation against Aston and his

expl anatory denial would be that [the victin] |ied about being
abused by defendant, but this court has already specifically
rejected the use of evidence of specific past instances of
untrut hful ness to i npeach a wtness' truthfulness.” |Id.

1 51 Based on the rather |imted record before us in this case,
we cannot say with certainty that the all egedly excul patory

evi dence outlined in the DCFS report would have ultimtely been
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admtted at defendant's trial to inpeach U S.'s credibility. The

record sinply has not been devel oped to an adequate degree to
allow us to explore defendant's ineffective assistance

all egations in detail. Al though we can determ ne fromthe record
before us that defense counsel was aware of the contents of the
victims DCFS report, we have no insight into what additional
steps counsel may or may not have taken outside of the in canera
hearing to investigate and present the allegedly excul patory

evi dence contained in the report prior to defendant's trial. Nor
can we say with certainty that the information contained in the
report would have necessarily led to potential w tness testinony
t hat woul d have been adm ssible at trial to inpeach U S."s
credibility.

1 52 In support of our conclusion, we note that, contrary to
defendant's contentions, the record indicates defense counsel at
| east took some steps to investigate and devel op Wit nesses based
on the facts contained in the DCFS report. During the pretrial
in canmera review hearing, defense counsel specifically requested
t he redacted nane of the school worker or adm nistrator

i nterviewed by DCFS regardi ng defendant. The court declined to
rel ease the nane, noting counsel was "free to interview anybody
at the school and find out what if anything they know. But al

this stuff is, to me, |looks |ike hearsay information that people
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have | earned about the investigation.”™ Wen defense counsel told
the court he would like to interview the person who indicated in
the DCFS report that they did not believe defendant had comm tted
the crime, the trial court informed defense counsel that the
person was the victinms DCFS caseworker, Beverly Johnson. The
record does not indicate to what extent, if any, defense counsel
followed up with either Johnson or the school officials after the
i n canera hearing.

1 53 Moreover, while defendant views the additional facts
outlined in the DCFS report as clearly excul patory and adm ssi bl e
evi dence that defense counsel shoul d have been presented at

trial, the cases noted above — especially Cookson — suggest the
adm ssion at trial of the additional evidence outlined in the
DCFS report to inpeach U S.'s credibility would not have been so
cut and dry. Additionally, w thout knowi ng how either the State
or the trial court would have responded to any testinony by
Johnson regarding U.S."s nental condition or any testinony
regarding U.S.'s alleged failure to disclose the second incident
to the DCFS investigators, we also cannot say with certainty that
t hose additional pieces of allegedly excul patory evi dence
ultimately woul d have been admitted at trial to inpeach US.'s
credibility. Consequently, we are unable to determne fromthe

record whet her defense counsel's apparent decision not to present
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additional witness testinony regarding the all egedly excul patory
evi dence outlined in the DCFS report constituted a matter of
valid trial strategy or was sinply the result of counsel's

i nconpet ence.

1 54 " "Wiere the disposition of a defendant's ineffective

assi stance of counsel claimrequires consideration of matters
beyond the record on direct appeal, it is nore appropriate that
t he defendant's contentions be addressed in a proceeding for
postconviction relief, and the appellate court nmay properly

decline to adjudicate the defendant's claimin his direct appeal

fromhis crimnal conviction." " People v. Parker, 344 111. App.
3d 728, 737 (2003) (quoting People v. Burns, 304 1ll. App. 3d 1
11 (1999)).

1 55 Because we find the record is inadequate to resolve
defendant's ineffective assistance allegations based on counsel's
failure to inpeach U . S. by om ssion with the DCFS report and
counsel's failure to present evidence regarding an all egedly
false prior allegation of sexual abuse to inpeach U S.'s
credibility, we decline to decide those issues here. 1d. 1In
reachi ng our conclusion we in no way nmean to suggest defendant's
all egations lack nmerit; instead, we sinply find the allegations
woul d be nore properly addressed in a proceedi ng for

postconviction relief. Id.
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1 56 B. Suggestive ldentification
1 57 Defendant al so contends defense counsel provided ineffective
assistance by failing to file a notion to suppress A T.'s
identification of defendant during a pretrial |ineup.

Def ense counsel’s decision as to whether to file a notion to

suppress evidence is “ ‘generally a matter of trial strategy,
which is entitled to great deference.” ” People v. Bew, 228 11|
2d 122, 128 (2008) (quoting People v. Wite, 221 1l1. 2d 1, 21
(2006)). Counsel’s failure to file such a notion will be

consi dered bel ow prevailing professional norns if the notion
“stood a reasonabl e chance of success in suppressing the evidence
at the tinme of trial.” Bew, 228 Ill. 2d at 128.
1 58 The next step in the inquiry is to determ ne whet her
def endant was prejudiced by the alleged deficiency. “ ‘In order
to establish prejudice resulting fromfailure to file a notion to
suppress, a defendant nmust show a reasonabl e probability that:
(1) the notion would have been granted, and (2) the outcone of
the trial would have been different had the evidence been
suppressed.’ ” Bew, 228 Ill. 2d at 128-29 (quoting People v.
Patterson, 217 111. 2d 407, 438 (2005)); People v. Rodriguez, 312
I11. App. 3d 920, 925 (2000).

"Only where a pretrial encounter resulting in an

identification is ‘unnecessarily suggestive or
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“inperm ssibly suggestive’ so as to produce ‘a very

substantial |ikelihood of irreparable

m sidentification” is evidence of that and any

subsequent identification excluded by | aw under the due

process clause of the 14th anmendnent."” People v.

Moore, 266 I111. App. 3d 791, 796-97 (1994) (citing Nei

v. Biggers, 409 U S. 188, 196-97 (1972)).
1 59 This court has recognized participants in a |ineup are not
required to be physically identical. People v. Saunders, 220
[1l. App. 3d 647, 666 (1991). "Substantial differences in the
age and appearance between the suspect and the other participants
in a lineup do not, in thenselves, establish that a |ineup was
unnecessarily suggestive." Id. (citing People v. Johnson, 104
I11. App. 3d 572, 578-79 (1982) (identification procedures found
not to be unduly suggestive even though the defendant was the
only bald and bearded participant in the |ineup)).
1 60 W do find the photograph of the |ineup included in the
record in this case troubling. Defendant is the only participant
in the lineup dressed in professional attire. Mreover, he is
the only participant dressed in a black shirt and pants, while
the other participants are all wearing white shirts with either
bl ue jeans or khaki pants. He is also the only person in the

i neup without noticeable facial hair.
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1 61 Even if we were to find the identification procedures used
here to be unduly suggestive, we note however, A T. was the only
eyewitness to the incident who viewed that pretrial |ineup.
Because three other eyew tnesses to the Decenber 2005 incident —-
US., B.T. and Morrow — all positively identified defendant in
court as the offender, we cannot say the outconme of the trial
woul d have been different had A T.'s pretrial identification been
suppressed. See People v. Wiite, 2011 IL 109689 ("Even if we
were to assune, arguendo, there was an error in the adm ssion of
evi dence concerning the lineup, the evidence agai nst defendant is
such that he cannot show prejudice for purposes of either
anal ysi s").

1 62 Additionally, we note defense counsel extensively cross-
exam ned A T. regarding her pretrial identification of defendant
fromthe lineup. Defense counsel specifically elicited fromA. T.
that while defendant had on all black, the other participants in
the lineup were all wearing white shirts. Defense counsel also
attenpted to get A T. to admt that she had seen a picture of

def endant before the |ineup, and that she knew def endant was a
teacher before the |ineup. Defense counsel's decision to attack
the credibility of A T."s lineup identification of defendant

t hrough cross-exam nation at trial, rather than by filing a

notion to suppress the identification, can also be viewed as a
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valid trial strategy in this case. See People v. Smth, 265 II|
App. 3d 981, 984 (1994) ("W believe defense counsel's decision
to attack the credibility of the identification wi tness through
cross-exam nation rather than to file a notion to suppress was
strategic in nature and a reasonabl e exercise of judgnent").
1 63 Accordingly, we find defendant's ineffective assistance of
counsel cl ai mbased on defense counsel's failure to nove to
suppress A T.'s pretrial identification |acks nerit. Id.

1 64 111. Sentencing
1 65 Defendant contends his sentence is excessive in |light of the
mtigating evidence presented and | ack of a prior crimnal
record. We disagree.
1 66 In determ ning an appropriate sentence, a trial court nust
anal yze the acts constituting the crinme and the defendant's
credibility, denmeanor, noral character, nmentality, social
environnents, habits, and age. People v. Lima, 328 Ill. App. 3d
84, 100 (2002). Because the trial court is normally in a better

position to determ ne the punishnment to be inposed, its decision

will not be overturned sinply because we nmay have bal anced the
factors differently. People v. Jones, 168 Ill. 2d 367, 373
(1995); People v. Cox, 82 Ill. 2d 268, 280 (1980). |If a sentence

falls within the statutorily mandated gui delines, we presune it

is proper and will not overturn it unless there is an affirmative
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showi ng that the sentence varies greatly fromthe purpose and the
spirit of the law, or is manifestly disproportionate to the
nature of the offense. People v. Fern, 189 Ill. 2d 48, 54
(1999) .
1 67 The parties agree defendant's seven-year prison sentence is
clearly within the statutorily mandated gui delines. Although
def endant contends his background and personal history suggest a
four-year m nimum sentence woul d have been nore appropriate in
this case, the trial court was not required to give greater
wei ght to defendant's |lack of a crimnal background and the
mtigating factors presented than to the seriousness of the
offense. See Lima, 328 Ill. App. 3d at 100. W see no reason to
disturb the trial court’s sentencing deci sion.

1 68 CONCLUSI ON
7T 69 W affirmthe trial court’s judgnent.

M1 70 Affirned.
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