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                      ) Circuit Court of 
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JUSTICE WEXSTTEN delivered the judgment of the court.
Presiding Justice Chapman and Justice Donovan concurred in the judgment.

O R D E R

¶  1 Held: Where the plaintiff is indicted by a grand jury, the plaintiff is not
entitled to an additional preliminary probable cause hearing, and the
circuit court's dismissal of the plaintiff's habeas corpus complaint is
affirmed. 

¶  2 The plaintiff, Corey Jackson, appeals the circuit court's dismissal of his habeas

corpus complaint.  He prays that the court will vacate the circuit court's judgment and

sentence and order the warden to release him from custody immediately.  For the

following reasons, we affirm. 

¶  3 BACKGROUND

¶  4 On October 16, 1998, the plaintiff was indicted by the grand jury.  After a

bench trial, the plaintiff was convicted of aggravated criminal sexual assault with a

weapon (720 ILCS 5/12-14(a)(1) (West 1994)), aggravated kidnaping (720 ILCS

5/10-2(a)(3) (West 1994)), and armed robbery (720 ILCS 5/18-2(a) (West 1994)). 
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He was sentenced to a 30-year term of imprisonment to run consecutively to a 16-

year term of imprisonment. 

¶  5 On December 16, 2010, the plaintiff filed a habeas corpus complaint.  In his

complaint, the plaintiff argued that the circuit court lacked jurisdiction because it

failed to make a preliminary judicial determination of probable cause.  Subsequently,

the defendant filed a motion to dismiss the complaint under section 2-615 of the Code

of Civil Procedure (Code) (735 ILCS 5/2-615 (West 2008)).  On February 23, 2011,

the circuit court granted the defendant's motion to dismiss reasoning that the plaintiff

was not entitled to a preliminary hearing because he was indicted by the grand jury. 

¶  6 On March 11, 2011, the plaintiff filed a motion to reconsider the circuit court's

dismissal.  The circuit court denied the motion.  The plaintiff filed this timely appeal.

¶  7 STANDARD OF REVIEW 

¶  8 A motion to dismiss under section 2-615 of the Code admits all well-pleaded

facts and tests the legal sufficiency of the complaint, and a ruling on the motion is

subject to de novo review.  Kean v. Wal-Mart Stores, Inc., 235 Ill. 2d 351, 361

(2009).  Where a dismissal is proper as a matter of law, the circuit court may be

affirmed on any basis supported by the record.  Rodriguez v. Illinois Prisoner Review

Board, 376 Ill. App. 3d 429, 433 (2007).  

¶  9 ANALYSIS

¶  10 On appeal, the plaintiff argues that the circuit court erred in dismissing his

habeas corpus complaint because his conviction is void.  He argues that his

conviction is void because the circuit court did not have jurisdiction to enter a

judgment against him since there was not a preliminary judicial determination of

probable cause.  The plaintiff asks this court to grant him habeas corpus relief by

ordering that his conviction be vacated and ordering the warden to release him from
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custody immediately. 

¶  11 In response, the defendant argues that the circuit court correctly dismissed the

plaintiff's habeas corpus complaint.  He argues that the circuit court did not lack

jurisdiction  because the plaintiff was not entitled to a probable cause hearing.  The

defendant further contends that even if the plaintiff had been entitled to a probable

cause hearing that this error would not have divested the circuit court of its

jurisdiction and that, therefore, the habeas corpus complaint was properly dismissed. 

¶  12 A habeas corpus complaint allows for the review of proceedings that exhibit

certain defects, but even if an alleged error involves a denial of constitutional rights,

habeas corpus may not be used to obtain the review of proceedings in the absence of

those defects.  Barney v. Prisoner Review Board, 184 Ill. 2d 428, 430 (1998).  "The

sole remedy or relief authorized by a writ of habeas corpus is the prisoner's

immediate release from custody." Faircloth v. Sternes, 367 Ill. App. 3d 123, 125

(2006).  The remedy is available only if (1) a lack of jurisdiction exists over the

subject matter or the person in the circuit court or (2) some postconviction occurrence

happens that entitles an inmate to his immediate release from custody.  People v.

Gosier, 205 Ill. 2d 198, 205 (2001).  "Although a void order or judgment may be

attacked 'at any time or in any court, either directly or collaterally' [citation],

including a habeas proceeding [citations], the remedy of habeas corpus is not

available to review errors which only render a judgment voidable and are of a

nonjurisdictional nature."  Beacham v. Walker, 231 Ill. 2d 51, 58-59 (2008). 

¶  13 Here, the plaintiff contends that the circuit court lacked jurisdiction because

the court failed to make a preliminary judicial determination of probable cause. 

However, we find the plaintiff's argument contrary to established law.  The Illinois

Supreme Court has held that article I, section 7, of the Illinois Constitution "clearly
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establishes that a defendant is not entitled to a preliminary hearing when he is charged

by indictment."  People v. Kline, 92 Ill. 2d 490, 501 (1982).  "[A] defendant has no

constitutional right to a preliminary hearing for determination of probable cause

because a State may, consistent with due process, dispense with the preliminary

hearing procedure and initiate the criminal proceeding directly by grand jury

indictment."  People v. Smith, 115 Ill. App. 3d 453, 454-55 (1983).  Both processes

"serve the function of determining probable cause, and to require a repetition of this

function by conducting post-indictment preliminary hearings would be an empty

formality serving no legitimate purpose."  Id. at 455.  

¶  14 In the instant case, on October 16, 1998, the plaintiff was indicted by the grand

jury. Therefore, we find he was not entitled to an additional preliminary probable

cause hearing. 

¶  15 However, we note even assuming, arguendo, that an error did occur, it would

not divest the circuit court of its jurisdiction.  Jurisdiction over the subject matter is

conferred on the circuit courts by the Illinois Constitution.  People v. Gilmore, 63 Ill.

2d 23, 26 (1976).  "Circuit Courts shall have original jurisdiction of all justiciable

matters ***."  Ill. Const. 1970, art. VI, § 9.  The trial court obtains subject matter

jurisdiction when the State's Attorney creates a justiciable controversy by leveling

criminal charges against a defendant and filing them with the court.  People v.

Woodall, 333 Ill. App. 3d 1146, 1156 (2002).  On October 16, 1998, the circuit court

obtained subject matter jurisdiction over the controversy when the State filed the

indictment against the plaintiff.  

¶  16 Personal jurisdiction over a criminal defendant is conferred upon the court

when a defendant personally appears before it.  People v. Raczkowski, 359 Ill. App.

3d 494, 497 (2005).  The circuit court obtained personal jurisdiction over the plaintiff
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when he appeared in court to answer to the charge.  "Generally, once a court has

acquired jurisdiction, no subsequent error or irregularity will oust the jurisdiction thus

acquired.  Accordingly, a court may not lose jurisdiction because it makes a mistake

in determining *** the facts, the law[,] or both."  People v. Davis, 156 Ill. 2d 149,

156 (1993).  "[J]urisdiction is not affected by an incorrect judgment: 'jurisdiction or

power to render a particular judgment does not mean that the judgment rendered must

be the one that should have been rendered, for the power to decide carries with it the

power to decide wrong as well as to decide right.' "  Steinbrecher v. Steinbrecher, 197

Ill. 2d 514, 532 (2001) (quoting Davis, 156 Ill. 2d at 156).  Therefore, we find that

the circuit court had jurisdiction over the case. 

¶  17 In conclusion, we hold that the circuit court was correct in dismissing the

plaintiff's habeas corpus complaint because the judgment was not void and the

plaintiff was not entitled to habeas corpus relief.  The plaintiff's arguments are

meritless, and we, therefore, affirm the circuit court's dismissal of the habeas corpus

complaint. 

¶  18 CONCLUSION

¶  19 For the foregoing reasons, the circuit court's dismissal of the plaintiff's habeas

corpus complaint is affirmed. 

¶  20 Affirmed.
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