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ORDER
11  Held: Thecircuit court properly declared the minor to be neglected, made her award
of the court, and awarded guardianship to DCFS. Thecircuit court improperly
terminated the mother's parental rights, however, because the evidence failed
to show that termination was in the minor's best interests.
12  Inthisconsolidated appeal, therespondent, Penny H., appeal sthecircuit court's order
finding M.B.H. (born October 30, 2003) abused and neglected, making her a ward of the
court, and awarding guardianship to the Department of Children and Family Services
(DCFS). Penny also appeals the circuit court's subsequent order terminating her parental
rightsto M.B.H., her biologica granddaughter whom she and her husband, Lawrence H.,
adopted in February 2009. We affirm the circuit court's order adjudicating M.B.H. abused
and neglected, making her a ward of the court, and awarding DCFS guardianship. We

reverse the circuit court's order terminating Penny's parental rights.



13 FACTS

14 Appeal No. 5-11-0031

15 On September 15, 2009, the State filed a petition for adjudication of wardship, alleging
that M.B.H. was an abused and neglected minor. See 705 ILCS 405/2-3(1)(b), (2)(i) (West
2008). Inthe petition, the State alleged that Lawrence had hit her, causing bruising to the
left side of her face. On this date, the circuit court entered a temporary custody order,
placingM.B.H. inthetemporary custody of DCFS. Thecircuit court also appointed attorney
Edwin Potter to represent Penny and Lawrence. The court noted that Penny's and
Lawrence's interests were the same at that point, but if circumstances changed, Penny had
the right to have her own attorney.

176  On October 5, 2009, attorney Potter indicated that although Penny's and Lawrence's
interests had not diverged, he was concerned regarding the future potential for conflict. The
circuit court then addressed Penny and L awrence, advising themthat alternatelawyerswould
be appointed for them if they or attorney Potter requestedit. When asked whether they were
satisfied to have attorney Potter representing both of them, Penny and L awrence answered
in the affirmative. Penny and Lawrence then agreed to the shelter care order, with no
admission of abuse or neglect.

17  Attheadjudicatory hearing held on November 23, 2009, Penny testified that she did
not know that M.B.H. had a bruise until notified by school personnel. Penny testified that
once she was notified of the bruise, she looked but did not see the bruise on M.B.H.'sface.
Penny testified that M.B.H. told her that she had fallen out of the bed. Penny testified that
she believed that the babysitter's son, Anthony Fladeland, bruised M.B.H.'s face. Penny
testified that M.B.H. had been with the babysitter for several hours every day during the
week prior to the school's recognition and report of the bruise. Penny testified that she
disciplined M.B.H. by sitting her on the bed for time-out. Penny testified that Lawrencedid



not discipline M.B.H. Penny testified that neither she nor Lawrence used corporal
punishment on M.B.H.

18  DonnaCiripe, the principal of Jefferson Primary School, testified that M.B.H. wasin
kindergarten on September 1, 2009, when the teacher notified her that M.B.H. had afacial
bruise. Donnatestified that when she saw M.B.H., she observed ared and purple bruisein
the shape of a handprint on the left side of her face. Donnatestified that M.B.H. had said
that Lawrence had hit her for getting into trouble at school the day before.

19 DennisCarie, a DCFS investigator, testified that on September 1, 2009, he went to
M.B.H.'s elementary school to investigate the report. Dennis testified that he observed
bruisingon M.B.H.'sface. Dennistestified that M.B.H. told him that Lawrence had hit her
in the face because she had stepped on the dog's tail. Dennis testified that he later
interviewed Anthony regarding allegationsthat M.B.H. had fallen or been pushed down the
steps. Carietestified that he determined it to be unlikely.

110 Lawrencetestified that he did not babysit M.B.H. when Penny was not present and
was never alone with her. Lawrence testified that he did not discipline M.B.H. and had
never struck her. Lawrencetestified that during the week leading up to September 1, 20009,
M.B.H. was at the babysitter's home fairly often.

111 After hearing the evidence, the circuit court entered an order of adjudication. The
circuit court found M.B.H. to be neglected and physically abused pursuant to section 2-
3(2)(i) of the Juvenile Court Act of 1987 (705 ILCS405/2-3(2)(i) (West 2008)). Thecircuit
court found that Penny had left M.B.H. in Lawrence's custody and that Lawrence had hit
M.B.H., causing her injury.

112 On December 18, 2009, attorney Potter filed a motion to withdraw as Lawrence's
appointed counsel. In the motion, attorney Potter stated that he believed "there [was] a

potential conflict of interest between" Lawrence and Penny. At the hearing on December



21, 2009, attorney Potter explained that while no conflict existed before the adjudicatory
hearing, he believed there to be one at that time and requested to be relieved from
representing Lawrence. On December 21, 2009, the circuit court discharged attorney Potter
as Lawrence's attorney.

113 Atahearing onJanuary 11, 2010, Penny requested new counsel, stating that attorney
Potter did not properly represent her interests. Stating that if attorney Potter continued,
conflict issues may arise, the circuit court appointed Penny anew attorney, attorney Patrick
Schaufelberger.

114 On April 5, 2010, Lawrence filed a motion to rehear, which Penny adopted the
following date. Inthe motion, Lawrenceand Penny alleged that M.B.H. had beeninthecare
of the babysitter, Millie Hensley, and her son, Anthony, and that Anthony was previously
investigated for abusive behavior to minor children in his mother's care. Lawrence and
Penny requested a new hearing on the basis of this new information.

115 Atahearing on April 19, 2010, after learning that Penny was again requesting new
counsel, thecircuit court admonished Penny that it woul d appoint one more attorney for her.
On April 20, 2010, the circuit court granted attorney Schaufelberger leave to withdraw as
Penny's attorney and appointed attorney Richard Day to represent her.

116 AtahearingonJuly 7, 2010, attorney Day stated to the circuit court that he had not
met with Penny personally because she had failed to appear during schedul ed appointments.
Thecircuit court discharged attorney Day as Penny'sattorney, noting that if Penny could not
get along with attorney Day, she could not get along with anyone.

117 AtthehearingonJuly 12, 2010, Lawrence failed to appear, and Penny requested the
opportunity to hire an attorney. The circuit court denied Penny's request and entered a
dispositional order, placing custody and guardianship of M.B.H. with DCFS, with the goal

of returning M.B.H. home within one year. The circuit court noted that Penny "could



certainly take care of" M.B.H. "but for whatever reason [ she had] refused to cooperate with
the system.”

118 However, onJuly 13, 2010, the circuit court, on its own motion, vacated its July 12,
2010, order denying Lawrence'sand Penny'smotion to reconsider anditsdispositional order.
The circuit court reaffirmed its ruling discharging attorney Day as Penny's attorney and its
findingsat the adjudicatory hearing. Thecircuit court admonished Penny and Lawrencethat
their parental rights may be terminated if they failed to cooperate with DCFS, failed to
comply with the service plans, or failed to correct the conditions which caused M.B.H. to be
in foster care.

119 On September 10, 2010, attorney Jeffrey DelLong, who had been appointed to
represent Penny on August 25, 2010, filed a motion for leave to withdraw as Penny's
attorney. At a hearing on September 27, 2010, attorney Del.ong notified the court that
Penny no longer wanted him to represent her. Penny requested a continuance to hire
attorney Monroe McWard.

120 Atahearing on October 25, 2010, the circuit court granted Penny additional time to
hire an attorney. At a hearing on December 22, 2010, Lawrence did not appear. Penny
represented to the circuit court that she was unableto hire an attorney and requested that the
circuit court appoint one. The circuit court denied Penny's request, denied the parties
motion to rehear, retry, or vacate the finding of adjudication, and proceeded with the
dispositional hearing.

121 AttheDecember 22, 2010, dispositional hearing, Penny testified that she had refused
to follow the DCFS service plans because she was innocent and should not have had to do
so. Penny offered into evidencealetter from Dr. Mark Day. Intheletter, Dr. Day stated that
Penny was not mentally ill. Penny testified that she did not trust DCFS's suggestions for a

mental evaluation or for transportation to visitations. Penny testified that six months prior



tothebruising incident, she and Lawrence underwent mental health examinationsand home
studiesto adopt M.B.H. Penny testified that she did not believe it was necessary to undergo
additional evaluations. Penny acknowledged that she had last visited with M.B.H. two days
before Easter 2010. Penny asserted that DCFS had denied her opportunitiesto phoneor visit
M.B.H.

122 Thecircuit court concluded that Penny had failed to comply with the DCFS service
plans, had failed to visit M.B.H. for eight months, and had failed to show that she had a
stable place to live. The circuit court made M.B.H. a ward of the court and awarded
guardianship to DCFS. On January 18, 2011, Penny filed anotice of appeal from the circuit
court's dispositional order.

123 Appeal No. 5-11-0333

124 On December 22, 2010, the State aso filed a petition to terminate Penny's and
Lawrence's parental rightsto M.B.H. and to appoint a guardian with the power to consent
to adoption. Inthe petition, the State alleged that Penny had abandoned M.B.H. (750 ILCS
50/1(D)(a) (West 2008)); had failed to maintain areasonable degree of interest, concern, or
responsibility as to M.B.H's welfare (750 ILCS 50/1(D)(b) (West 2008)); had deserted
M.B.H. for more than three months preceding the commencement of the action (750 ILCS
50/1(D)(c) (West 2008)); had failed to make reasonable effortsto correct the conditionsthat
werethebasisfor theremoval of M.B.H. within ninemonthsafter the adjudication of neglect
(750 ILCS 50/1(D)(m)(i) (West 2008)); and had failed to make reasonable progress toward
thereturn of the child to her within nine months after the adjudication of neglect (750 ILCS
50/1(D)(m)(ii) (West 2008)).

125 OnJanuary 3, 2011, the circuit court entered an order, noting that the State had filed
amotion to terminate parental rights and that Penny had requested appointment of counsel

in open court. The circuit court granted Penny's request for appointment of additional



counsel and appointed attorney Twila Orr.

126 OnMay 27, 2011, at the hearing on the petition to terminate parental rights, the State
presented thefollowing testimony with regard to the nine monthsfollowing the adjudication
of neglect (750 ILCS 50/1(D)(m)(ii) (West 2008)).

127 Theclient service plans, dated November 23, 2009, March 22, 2010, and September
15, 2010, required Penny to maintain contact with her counselor, make referral for a
psychological evaluation, completeapsychol ogical evaluation, keep current asignedrelease
of information, participatein aparenting class, and attend counseling. Penny'sprogresswas
marked as unsatisfactory in that she failed to fulfill the requirements of the service plans.
She did not obtain a psychological evaluation, did not attend counseling, did not attend
family therapy, did not sign a release for medica information, and did not keep
appointments with the caseworker.

128 At the hearing, Penny testified that she felt like an innocent person who should not
haveto comply withtheserviceplans. Penny testified that she had told CassandraCrawford,
M.B.H.'s caseworker, that she would not allow her in her home because she did not trust
DCFS. Penny testified that she offered to acquire her own psychological eval uation because
she did not want to be subjected to an evaluator chosen by DCFS.

129 After hearing evidence, the circuit court entered default judgment against Lawrence
and determined that Penny was unfit for, inter alia, failing to make reasonable progress
toward the return of the children to her within nine months after an adjudication of neglect
(750 ILCS 50/1(D)(m)(ii) (West 2008)).

130 At the best interests hearing on July 20, 2011, Cassandra testified that she was a
caseworker with Camelot Care Center and had worked as M.B.H.'s primary caseworker for
the previous one year and seven months. Cassandra testified that prior to Camelot Care

Center'sinvolvement, M .B.H. had experienced three DCFS placements. Cassandratestified



that M.B.H. had had three additional placements while with Camelot Care Center.
Cassandra testified that most recently, M.B.H. had lived with "Becky" for eight or nine
months. Cassandra testified that Becky was not an adoptive placement but offered an
affectionate, structured environment for M.B.H.

131 Cassandratestified that M.B.H. had behavioral problems and required a structured
home with close supervision. Cassandratestified that M.B.H.'s stealing, temper tantrums,
and breaking items had caused difficultiesin her placement. Cassandratestified that prior
to Becky, M.B.H. stayed with "Lurene and Gene" for 11 months. Lurene and Gene
requested that M.B.H. move after she broke the leg of one of their puppies. Cassandra
testified that at L urene and Gene'shome, M.B.H. also allegedly tried to pull down the pants
of aboy who aso lived in the home.

132 Cassandratestified that prior to Lurene and Gene, M.B.H. was placed with "Debra’
for a few weeks, until M.B.H.'s issues could be identified for an appropriate placement.
Cassandratestified that Penny had reported abuse in this home to the DCFS hotline, it was
investigated, and it was determined to be unfounded. Cassandraadmitted that during avisit
between Penny and M.B.H., while M.B.H. was in foster care, Penny observed bruising on
M.B.H.

133 Cassandratestified that there was a potential adoptive placement for M.B.H., and if
Penny's parental rights were terminated, M.B.H. would gradually have visits with the
potential adoptive parent to prepare her for an adoptive home, where she would begin
therapy for reactive attachment disorder. Cassandratestified that the potential placement for
adoption was "Paula," who was a foster parent with a Springfield agency. Cassandra
testified that M.B.H. could not undergo therapy for her reactive attachment disorder without
a permanent caregiver.

134 Cassandratestified that she had had no opportunity to inspect Penny's home because



Penny would not allow it. Cassandratestified that she was also unable to discussM.B.H.'s
educational goals with Penny.

135 Lauren Yoggerst, an in-home counselor with Camelot Care Center, testified that she
facilitated two therapy sessions per week with M.B.H., in addition to family counseling in

the home with M.B.H.'s foster parent. Lauren testified that M.B.H. had fairly severe
behavioral issues, including problemswith aggression, lying, and stealing. Lauren testified

that M.B.H. had been diagnosed with attention deficit disorder, attention deficit hyperactivity

disorder, oppositional defiant disorder, and reactive attachment disorder.

136 Laurentestifiedthat withregardto her reactive attachment disorder, M.B.H. displays
symptoms that she is unable to attach appropriately to adults, as well as peers, so her

attachments are generally only surface ones. Lauren testified that M.B.H. required

attachment therapies with a permanent caregiver. Lauren testified that M.B.H. could not

begin such therapy if she wereto maintain her connection to Penny, because Penny was not

cooperating with DCFS. Lauren acknowledged that on the day of the hearing, she observed

Penny visit withM.B.H. and that M .B.H. acted well-behaved and said that sheloved Penny.

137 Laurentestified that respite care occurswhen the permanent foster parent is going out
of town or away for afew daysand needschildcare. Laurentestified that during onerespite
placement, M.B.H. poured a bottle of shampoo into the fish tank and stated that she wanted

to kill the fish.

138 LornaCarter, afriend of Penny's, testified that she had known Penny for 10 years and
observed Penny and M.B.H. playing in Penny's home and in M.B.H.'s room. Lorna
described M.B.H. as well-behaved and described M.B.H. and Penny's relationship as an

appropriate and loving mother-daughter relationship. Lornatestified that every day M.B.H.

rode the school bus, Penny stood with M.B.H. at the bus stop in the morning and was there

when M.B.H. was dropped off.



139 Janet Aukamp, Penny's next-door Vandalianeighbor of 14 years, testified that Penny
was honest and clean and kept her property in order. Janet testified that whileM.B.H. lived
with Penny, she observed M.B.H. and Penny playing in the pool and yard, and M.B.H. acted
appropriately with Penny and with Janet's dogs. Janet testified that she first met M.B.H.
when she was approximately 4 years old and observed her until she was about 5%%.

140 Mary Aukamp, Penny'scoworker and Janet's sister, testified that she observed Penny
and M.B.H. at Penny'sVandaliahome. Mary testified that she observed Penny and M.B.H.
appropriately playing in the yard with the dogs. Mary testified that Penny and M.B.H.'s
interactions led her to believe that they had a close relationship.

141 Debbie Stout, a coworker and friend of Penny's, testified that she observed M.B.H.
when M.B.H. lived with Penny. Debbie testified that Penny's home was clean and safe and
that M.B.H.'sroom was appropriate. Debbie testified that M.B.H. was sufficiently fed and
wore clean clothes. Debbietestified that she observed Penny and M .B.H. hug often and that
M.B.H. was happy, obedient, and respectful. Debbie testified that she at no time saw
Lawrence physically discipline M.B.H.

142 Shannon Thompson-Black, Penny's friend, testified that she had known Penny for
approximately 15 years. Shannon testified that when M.B.H. lived with Penny, shevisited
Penny's home one to five times a week and observed that M.B.H. and Penny had a close,
loving relationship. Shannon testified that M.B.H. acted appropriately with her dogs and
with M.B.H.'s own dog, Joe. Shannon testified that Penny cooked appropriate foods and
provided clean clothing. Shannon testified that she observed M.B.H. and Penny walking
around the yard holding hands and heard M.B.H. tell Penny that she loved her.

143 Shannon testified that, directly prior to the hearing, she observed visitation between
M.B.H. and Penny. Shannon testified that she, Penny, M.B.H., and Cassandrawere present.
Shannon testified that she observed Cassandra prohibit M.B.H. from hugging Penny.

10



Shannon testified that after the visit, Cassandra stuck a picture in Penny's face and, in a
mean, loud voice, said, "This is the picture that you said was thrown away." Shannon
testified that she observed a bond between Penny and M.B.H. and that they were happy to
see each other. Shannon testified that, during the visit, she heard M .B.H. tell Penny that she
loved her and wanted to come home.

144 Sherri Wohltman, Penny's attorney's secretary, testified that on June 14, 2011, she
accompanied Penny on avisitation with M.B.H. at the Camel ot Care Center in Springfield.
Sherri testified that when M.B.H. arrived, she ran into Penny's arms. Sherri testified that
Cassandra and Shelley Husemann were also present during the visitation. Sherri heard
M.B.H. ask to go to Penny's home. Sherri testified that she observed a close relationship
between Penny and M.B.H., that they hugged each other, and that M.B.H. climbed on
Penny'slap and said, "I remember when | used to sit on your lap and you would rock me."
Sherri testified that, at theend of thevisit, M.B.H. stated that when shewasolder, shewould
go home with Penny. Sherri testified that the Camelot Care Center employees did not
provide Penny a promised $40 gas card but provided a $25 gas card instead.

145 Sherri testified that she also observed a July 8, 2011, visitation between Penny and
M.B.H. inVandalia. Sherri testified that M.B.H. was happy to see Penny and that she and
Penny made crafts that Penny provided. Sherri testified that she heard M.B.H. tell Penny
that sheloved her. Sherri testified that, from observing the two vistations, she believed that
Penny and M.B.H. had a close relationship.

146 Melanie Schaafsma, Ph.D., a counselor and family therapist, testified that she
performed a bonding assessment for Penny at no charge. Dr. Schaafsmatestified that she
observed M .B.H. and Penny on two occasions, on June 23 and July 8, 2011. Dr. Schaafsma
observed tension between Penny and Cassandra on these occasions. Dr. Schaafsma

described Penny and M.B.H.'s interaction as "very loving." Dr. Schaafsma testified that

11



Penny and M .B.H. were hugging and smiling and that M .B.H. told Penny that sheloved her.
Dr. Schaafsmatestified that M.B.H. did not show the closeness to Cassandra or Becky that
she showed to Penny. Dr. Schaafsmatestified that M.B.H. wanted to be as close to Penny
aspossible, including next to her and on her lap. Dr. Schaafsmaheard M.B.H. state that she
wanted to return to Penny's home. Dr. Schaafsma concluded that Penny and M.B.H. were
well-bonded.

147 Dr. Schaafsmatestified that moving a child repeatedly, to six homes in atwo-year
period, can complicate reactive attachment disorder. Dr. Schaafsma testified that she
understood that therewasno one, except Penny, who was a continuous attachment figurefor
M.B.H. Dr. Schaafsma concluded that it was not in M.B.H.'s best interests to terminate
Penny's parental rights.

148 Penny, M.B.H.'s biological father's mother, testified that she lived in Dupo with
Lawrence and had previously livedin Vandalia, lllinois. Penny testified that Lawrence had
cancer, had no energy, and slept 15 hoursaday. Penny testified that she took Lawrence to
Springfield, Missouri, to the hospital approximately two timesamonth. Penny testified that
the physicians had told Lawrence that he was dying.

149 Penny testified that prior to entering foster carein July 2006, M.B.H. had been living
with her biological mother in an Oklahoma home where methamphetamine was being
produced. Penny testified that in July 2006, M.B.H. began living with her and Lawrence.
Penny testified that she and Lawrence underwent a police background check through the
state police and the Federal Bureau of Investigation, ahome study through L utheran Family
Services, and mental evaluations. Penny testified that prior to July 2006, she had seen
M.B.H. approximately four or five times during trips to Oklahoma.

150 Penny testified that sheand M .B.H. had aloving rel ationship and that M.B.H. wanted

to be physically close to her, sitting on her lap or standing beside her. Penny testified that

12



after she adopted M.B.H., she cared for her by bathing her, fixing her hair, feeding her,
preparing her for school, and going onfield trips. Penny testified that shetaught M.B.H. her
alphabet and numbers and how to write her name. Penny testified that she helped M.B.H.
with her homework and her bedtime routine. Penny testified that she loved M.B.H. very
much.

151 Penny testified that her Dupo homeincluded three bedrooms. Penny testified that if
M.B.H. were allowed to live there, she would have her own bedroom, in addition to a big
wooden swing set in the backyard. Penny offered into evidence pictures of her home,
including a picture of M.B.H.'sroom. Penny testified that she had sufficient income and
financial resourcesto carefor M.B.H. Penny testified that she had no reason to believe that
Lawrencewould harm M.B.H. and that, dueto his condition, hewould be physically unable
to cause harm.

152 Penny testified that she had enjoyed approximately eight visits with M.B.H. in the
previous six months. Penny testified that her visitswith M.B.H. were positive and that she
also sent cardsto M.B.H. She offered into evidence copies of the cards she sent to M.B.H.
between their monthly visits. Penny requested tel ephone conversations with M.B.H., but
Cassandra and Shelley had denied her requests.

153 Pennytestifiedthat shedid not believethat M.B.H'sfoster placementswere beneficial
to her. Penny testified that on September 14, 2009, M.B.H. was placed with Tracey Lidster.
In December 2009, M .B.H. wasmovedto Belleville Specialized Care because, Penny stated,
Tracey had grabbed M.B.H. by the back of the neck and bruised her. In the same month,
M.B.H. wasmoved from Belleville Specialized Careto Debra's home, where, Penny stated,
M.B.H. was removed because Debra bruised the palm of M.B.H'shand with astick. Penny
testified that on December 23, 2009, she took photographs, introduced into evidence, of
M.B.H.'sright hand, which Penny described as bruised.

13



154 Penny testified that in January 2010, M.B.H. wasmoved to L urene and Gene Crane's
home. Penny testified that during a previous hearing, Lurene testified that one of the boys
in the home had stated that he and M.B.H. were "going to have sex" and that Lurene had
allowed them to get under the coverstogether. Penny testified that M.B.H. was thereafter
transferred to Becky's home. Penny testified that on July 8, 2011, M.B.H. told her that
Becky only alowed in M.B.H.'s bedroom a bed, a table and chairs, and two baby dolls.
Penny testified that M.B.H. had also stated that a picture had fallen off the dresser and that
Becky had thrownit away. Penny testified that during her visitation with M.B.H. on theday
of the hearing, Cassandra had stuck a picturein her face and said, "[H]ere'sthe picture that
you said got thrown away." Penny testified that M.B.H. witnessed the exchange and | ooked
scared and stunned.

155 Penny testified that she was aso concerned with the medications M.B.H. had been
administered whilein foster care. Penny testified that M.B.H. was placed on Strattera, then
Concerta, and was administered clonidine, asleeping pill, threetimesdaily. Penny testified
that M.B.H. was also being administered trazodone.

156 Penny testified that if M.B.H. were returned to her, she would obtain counseling for
her. Penny testified that M.B.H. had adog at her home and that M .B.H. had always behaved
gently and appropriately to thedog. Penny testified that shewaswilling to move away from
Lawrence and would care for him while M.B.H. was at school.

157 Oncross-examination, Penny acknowledged that thecircuit court had admonished her
to cooperate with DCFS but that she had refused to sign a medical consent form and had
refused to undergo a psychol ogical exam by aDCFS-approved psychiatrist. Penny testified
that she had undergone an integrated assessment before the adjudicatory hearing and was
willing to comply with the DCFS service plan, if she were allowed to choose her own

psychological expertsand parenting classes. Penny testified that she did not want DCFS or

14



Camel ot Care Center in her home but that she would consider allowing another agency into
her home. Penny testified that she did not trust DCFS or Camelot Care Center agents.
158 Penny testified that she had previously cooperated with DCFS by undergoing a home
study. Penny offered into evidence an adoptive home study completed October 1, 2007. At
that time, M.B.H. had resided with Penny and Lawrence for over one year. The study
indicated that Penny and Lawrencelived in aquiet areain Vandalia, that the residence was
appropriate, and that M.B.H. was bonded and attached to them.

159 Penny aso offered into evidence a case supplemental report dated September 12,
2009. In it, the investigator, G.W. Vandenhout, asked M.B.H. questions to which she
responded that "Papa punched" her in the head, Anthony threw her down the steps, and
Anthony touched her in her "private."

160 At theend of the hearing, the circuit court denied Penny's request for an in camera
interview with M.B.H. The circuit court concluded that it wasin M.B.H.'s best interests to
terminate Penny's parental rights. Accordingly, on August 2, 2011, thecircuit court entered
an order terminating Penny's parental rights. The court entered a default judgment against
Lawrence. On August 5, 2011, Penny filed a notice of appeal.

161 ANALYSIS

162 Appeal No. 5-11-0031

163 The step-by-step process used to decide whether achild should be removed from his
or her parentsand made award of the court isset forth in the Juvenile Court Act of 1987 (the
Juvenile Court Act) (705 ILCS 405/1-1 et seqg. (West 2008)). "Pursuant to section 2-13 of
the [Juvenile Court] Act, the State may file a petition on behalf of any minor child who is
alleged to be neglected, abused or dependent.” In re M.B., 332 Ill. App. 3d 996, 1002
(2002); 705 ILCS 405/2-13 (West 2008). "The petition must allege, with sufficient factual

detail, the abuse, neglect and/or dependency of the minor and, in caseswherethe State seeks
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an adjudication of wardship, as the State did in this case, the petition shall assert that the
interests of the minor and public would best be served by having the minor adjudged award
of the court." InreM.B., 332 11l. App. 3d at 1002; 705 ILCS 405/2-13(2), (3) (West 2008).
164 "Upon the filing of a petition for wardship by the State, the [Juvenile Court] Act
provides that a temporary custody hearing shall be held during which the court shall
determine whether there is probable cause to believe that the child is neglected, whether
thereisanimmediate and urgent necessity to removethe child from thehome{,] and whether
reasonable efforts have been made to prevent the removal of the child or that no efforts
reasonably can be made to prevent or eliminate the necessity of removal." InreArthur H.,
212 111. 2d 441, 462 (2004); 705 ILCS 405/2-10 (West 2008).

165 Following placement of achild in temporary custody, the circuit court must hold an
adjudicatory hearing solely to determine whether the State's allegations of neglect, abuse,
and/or dependency are supported by a preponderance of the evidence. Inre M.B., 332 1lI.
App. 3d at 1002-03; 705 ILCS 405/1-3(1), 2-21(1), 2-18 (West 2008). Section 2-3(1)(b) of
the Juvenile Court Act (705 ILCS 405/2-3(1)(b) (West 2008)) defines a " neglected minor"
as"any minor under 18 years of age whose environment isinjurious to his or her welfare.”
"Generally, 'neglect' isdefined asthe' "failure to exercise the care that circumstancesjustly
demand." ' " InreArthur H., 212 Ill. 2d at 463 (quoting In re N.B., 191 Ill. 2d 338, 346
(2000) (quoting People ex rel. Wallace v. Labrenz, 411 111. 618, 624 (1952))). "However,
this does not mean that the term 'neglect’ is limited to a narrow definition; to the contrary,
'neglect,’ by necessity, has a fluid meaning." In re Arthur H., 212 Ill. 2d at 463.
"Accordingly, cases involving allegations of neglect and adjudication of wardship are sui
generis, and must be decided on the basis of their unique circumstances.” Inre Arthur H.,
212 111. 2d at 463. "Thisanalytical principle underscores the ‘fact-driven nature of neglect

and injurious environment rulings.'" InreArthur H., 2121Il. 2d at 463 (quoting Inre N.B.,
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191 I11. 2d at 346).

166 A proceeding for adjudication of wardship ‘representsasignificant intrusioninto the
sanctity of the family which should not be undertaken lightly.'" InreArthur H., 21211l. 2d
at 463 (quoting In re Harpman, 134 11l. App. 3d 393, 396-97 (1985)). "It isthe burden of
the State to prove allegations of neglect by a preponderance of the evidence." Inre Arthur
H., 212 11l. 2d at 463-64. "In other words, the State must establish that the allegations of
neglect are more probably true than not." Inre Arthur H., 212 1ll. 2d at 464. "On review,
atria court'sruling of neglect will not be reversed unlessit is against the manifest weight
of the evidence." Inre Arthur H., 212 Ill. 2d at 464. "A finding is against the manifest
weight of the evidence only if the opposite conclusionis clearly evident." Inre Arthur H.,
212 111. 2d at 464.

167 "If the State fails to prove the allegations of abuse, neglect or dependence by a
preponderance of the evidence, the court must dismissthepetition.” InreArthur H., 212 111.
2d at 464; 705 ILCS 405/2-21(1) (West 2008). "A finding of abuse, neglect or dependence
Is jurisdictional, * "without [which] the trial court lacks jurisdiction to proceed to an
adjudication of wardship."'" InreArthur H., 212 11l. 2d at 464 (quoting Inre M.B., 2351II.
App. 3d 352, 377 (1992) (quoting In re Shawn B., 218 I1l. App. 3d 374, 380 (1991))).
168 "[T]he[Juvenile Court] Actinstructsthecircuit court during the adjudicatory hearing
to determinewhether the child isneglected, and not whether the parentsare neglectful, [and]
furthers the purpose and policy of the Juvenile Court Act, which is to ensure the best
interests and safety of the child." Inre Arthur H., 212 Ill. 2d at 467; 705 ILCS 405/1-2
(West 2008). "A contrary result would lead to the unacceptabl e proposition that achild who
Is neglected by only one parent would be without the protections of the [Juvenile Court]
Act." InreArthur H., 2121ll. 2d at 467. "Similarly, achild would have no protection under

the [Juvenile Court] Act if the child were neglected, but it could not be determined which
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parent's conduct caused the neglect." Inre Arthur H., 212 Ill. 2d at 467. "The General
Assembly could not haveintended such absurd results." InreArthur H., 212 1l. 2d at 467.
169 If thecircuit court findstheminor abused, neglected, and/or dependent, the court must
then proceed to the second adjudicatory stage, a dispositional hearing, at which the court
determines whether " 'it is consistent with the health, safety and best interests of the minor
and the public that [the minor] be made award of the court."" Inre Arthur H., 212 1l. 2d
at 464 (quoting 705 |LCS 405/2-21(2) (West 2000)); 705 ILCS 405/2-21(1) (West 2008);
705 LCS405/1-3(16) (West 2008) (" "Ward of the court' meansaminor who is so adjudged
under Section 2-22 *** and thus is subject to the dispositional powers of the court ***.").
"If such adetermination is made, the court must then determine the proper disposition of the
matter in light of the health, safety and best interests of the minor and the community." In
reM.B., 332 11I. App. 3d at 1003; 705 |LCS 405/2-22(1) (West 2008). In any proceeding
initiated pursuant to the Juvenile Court Act, including an adjudication of wardship, the
paramount consideration isthe best interests of thechild. InreArthur H., 212 11l. 2d at 464.
170 "Inajuvenilecase, theadjudicatory order isgenerally not appeal able becauseit is not
afina order." InreJ.J., 316 Ill. App. 3d 817, 825 (2000), aff'd, 201 I1I. 2d 236 (2002).
"Rather, claims pertaining to the adjudicatory hearing are appealable upon entry of the
court's dispositional order, which is final." Inre J.J., 316 Ill. App. 3d at 825-26. A
"[d]ispositional hearing" is one "to determine whether a minor should be adjudged to be a
ward of the court, and to determine what order of disposition should be made in respect to
a minor adjudged to be a ward of the court." 705 ILCS 405/1-3(6) (West 2008). "A
dispositional order is final because it may change the status or rights of the parties; for
example, it might alter custody or guardianship.” InreFaith B., 349 I1l. App. 3d 930, 935
(2004); 705 |LCS 405/2-23 (West 2008).

171 "Section 2-23 of the [Juvenile Court] Act authorizes the circuit court to enter
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dispositional orders for the custody or placement of abused and neglected minors." Inre
M.B., 332 I1l. App. 3d a 1003; 705 ILCS 405/2-23 (West 2008). "Of the particular kinds
of dispositional orders authorized, a minor found abused, neglected or dependent may be
kept in the custody of her parents.” Inre M.B., 332 Ill. App. 3d at 1003; 705 ILCS
405/2-23(1)(a) (West 2008). "However, ‘custody of the minor shall not be restored to any
parent *** whose acts or omissions or both have been identified, pursuant to subsection (1)
of Section 2-21, as forming the basis for the court's finding of abuse or neglect, until such
timeasahearing isheld on theissue of the best interests of the minor and the fitness of such
parent *** to care for the minor without endangering the minor's health or safety, and the
court enters an order that such parent *** isfit to care for theminor.'" InreM.B., 332 1Il.
App. 3d at 1003 (quoting 705 ILCS 405/2-23(1)(a) (West 2000)).
172 Penny argues that the circuit court erred in failing to make specific and detailed
findings against her in the order of adjudication dated November 23, 2009, and in the
dispositional order of December 22, 2010.
173 Section 2-21(1) of the Juvenile Court Act provides, in pertinent part:
"The court's determination of whether the minor is abused, neglected, or dependent
shall be stated in writing with the factual basis supporting that determination.

If the court finds that the minor is abused, neglected, or dependent, the court
shall then determine and put in writing the factual basis supporting that
determination, and specify, to the extent possible, the acts or omissions or both of
each parent, guardian, or legal custodian that form the basis of the court's findings.
That finding shall appear in the order of the court.” 705 ILCS 405/2-21(1) (West
2008).

"[W]herean oral pronouncement isexplicit and sufficient to advise the parties of the court's

reasoning, the statutory requirement of awritten explanation will be satisfied." InreLeona
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W., 228 I11. 2d 439, 459 (2008).
174 Inthe present case, at the adjudicatory hearing on November 23, 2009, the circuit
court stated the following:

"I'm going to find *** that the minor has been proved to be abused and
neglected.

It'smy finding based on thetestimony | haveheard *** that *** Lawrence***
hit the minor, causing injury. And sheisabused for that reason. Sheis neglected by
reason of the fact that she was left in the custody of [Lawrence] by Penny."

175 In the written order of adjudication entered on the same date, the circuit court
adjudicated M .B.H. abused and negl ected, pursuant to section 2-3(2)(i) of the Juvenile Court
Act. 7051LCS405/2-3(2)(i) (West 2008) (those who are abused include any minor whose
parent inflictsupon such minor physical injury). Becausethecircuit court orally pronounced
the factual basis supporting its determination and specified the acts or omissions of each
parent, the lack of detail in the actual written order worked no prejudice on any of the
parties. SeelnrelLeonaW., 228 11l. 2d at 458.

176 Penny likewise argues that the written order entered after the dispositional hearing
did not contain adequate factual findings.

177 "Asanalternativeto ordering the minor kept in parental custody, the court may place
the minor in accordance with section 2-27 of the [Juvenile Court] Act." InreM.B., 3321II.
App. 3d at 1003. Section 2-27 of the Juvenile Court Act providesin relevant part:

"(1) If the court determines and putsin writing the factual basis supporting the
determination of whether the parents*** of aminor adjudged award of the court are
unfit or are unable, for some reason other than financial circumstances alone, to care
for, protect, train or discipline the minor or are unwilling to do so, and that the heal th,

safety, and best interest of the minor will be jeopardized if the minor remainsin the
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custody of hisor her parents***, the court may at this hearing and at any later point:
(d) commit the minor to the Department of Children and Family
Servicesfor care and service***." 705 ILCS 405/2-27(1)(d) (West 2008).
178 "[T]he writing requirement contained in section 2-27(1) exists to give the parties
notice of the reasons forming the basis for the removal of the child and to preserve this
reasoning for appellate review." Inre Madison H., 215 Ill. 2d 364, 374 (2005). "Explicit
ora findings stated during a dispositional hearing advise the parties of the basis for the
removal of the minor and, once transcribed, provide an equal opportunity to review the
validity of the findings on appeal aswell as written findings contained in an order.” Inre
Madison H., 215 1l. 2d at 374-75.
179 Inthedispositional order form entered on December 22, 2010, the circuit court held
that Penny wasunwillingto carefor, protect, train, or disciplinethe minor and wasunfit; that
reasonable efforts had been made to prevent the need for removal of the minor from the
home; and that appropriate servicesaimed at family preservation and reunification had been
unsuccessful. The circuit court concluded that it wasin M.B.H.'s best interests to remove
her from her parent's custody and awarded guardianship to DCFS. At the dispositional
hearing, the circuit court found that because Penny had failed to comply with the DCFS
service plan, had failed to visit M.B.H. for eight months, and had failed to show she had a
stable place to live, it was adjudicating M.B.H. award of the court. Thus, the circuit court
resolved either orally or in writing the factual issues at the adjudicatory and dispositional
hearings, and these findings were sufficient to comply with the Juvenile Court Act. 705
ILCS 405/2-27(1) (West 2008).
180 Penny next arguesthat the circuit court erred infailing to hold adispositional hearing

within the statutory time frame.
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181 Section 2-21(2) of the Juvenile Court Act provides, in pertinent part:
"If *** the court determines and puts in writing the factual basis supporting the
determination that the minor is either abused or neglected or dependent, the court
shall then set a time not later than 30 days after the entry of the finding for a
dispositional hearing *** to be conducted under Section 2-22 at which hearing the
court shall determinewhether it is consistent with the health, safety and best interests
of the minor and the public that he be made a ward of the court. *** The
dispositional hearing may be continued once for aperiod not to exceed 30 daysif the
court finds that such continuance is necessary to complete the dispositional report.”
705 ILCS 405/2-21(2) (West 2008).
"The time limits of this Section may be waived only by consent of all parties and approval
by the court, as determined to be consistent with the health, safety and best interests of the
minor." 705 ILCS 405/2-21(3) (West 2008). "On its own motion or that of the State's
Attorney, aparent, *** or counsel, the court may adjourn the hearing for areasonabl e period
toreceivereportsor other evidence, *** but in no event shall continuances be granted so that
the dispositional hearing occurs morethan 6 monthsafter theinitial removal of aminor from
his or her home." 705 ILCS 405/2-22(4) (West 2008).
182  Section 2-22 of the Juvenile Court Act does not contain any language identifying a
penalty for failing to comply with the six-month time period. SeelnreJohn C.M., 382 I1l.
App. 3d 553, 567 (2008) (because section 2-14 contains language requiring dismissal
without prejudice of apetition for seriousdelay in the adjudication of abuse, thelegislature's
failureto include the dismissal language in section 2-22 involving the dispositional hearing
appears to be a deliberate exclusion). Nevertheless, in failing to comply with the Juvenile
Court Act's limitations, the circuit court's judgment is not void, but the judgment is

potentially voidable. InreJohn C.M., 382 11l. App. 3d at 568.
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183 However, "[w]hen a party fails to object at the hearing that the time periods of the
[Juvenile Court] Act were exceeded, parties have been found to have forfeited the issue.”
InreJohn C.M., 38211l. App. 3d at 567; Inre John Paul J., 343 11l. App. 3d 865, 874 (2003)
(failure to conduct adjudicatory hearing within 90 days under section 2-14 forfeited when
petitioner failed to file motion to dismiss petition for adjudication); Inre SW., 342 I1l. App.
3d 445, 452 (2003) (petitioner waived thetime requirements of section 2-14 by failingtofile
motion to dismissin circuit court).

184 Inthepresent case, M.B.H. was removed from Penny's care on September 13, 2009.
An initia dispositional hearing was held 10 months later, on July 12, 2010; however, the
order was vacated the following day. Another dispositional hearing was held on December
22,2010, over 15 monthsfrom M.B.H.'sremoval. Although such adelay causesajudgment
to be potentially voidable, she did not at the hearing object that any time periods of the
Juvenile Court Act were being exceeded. Instead, she repeatedly delayed the proceedings
per her continued requestsfor appointment of new counsel. Penny cannot now complain of
delays she herself supported and to which sheagreed. SeelnreJohn C.M., 38211l. App. 3d
at 567-68.

185 Penny next argues that the circuit court erred in finding on August 25, 2010, and
January 24, 2011, that DCFS was making reasonable efforts toward a goal of returning
M.B.H. to her home and reunifying the family and that in making these findings, the court
may have improperly relied on reports in the records, without stipulations or witness
testimony.

186 On August 25, 2010, the State argued that because the previous dispositional order
had been vacated, the circuit court should make a finding that DCFS services had been
provided and reasonabl e efforts had been made towards reunification. The State explained

that, for purposesof federal monies, federal regulationsrequired that thejuvenilecasesmove

23



toward permanency. See 45 C.F.R. § 1356.21(b)(2) (2010) (state agency must obtain a
judicial determination that it hasmadereasonableeffortsto finalizethe permanency planthat
isin effect within 12 months of the date the child is considered to have entered foster care).
Thus, in entering the finding that DCFS had made reasonabl e efforts to reunite the family,
the court stated to Penny, "[The court's finding is] not going to prejudice you in relation to
adisposition.” On January 24, 2011, after the adjudicatory and dispositional hearing, the
circuit court again entered an order finding that DCFS had made reasonabl e efforts towards
returning M.B.H. home.

187 Penny failsto show how thesefindingsor the potential reliance ontherecord to enter
these findings affected either the adjudicatory hearing or the dispositional hearing. Penny
citesinre April C., 326 Ill. App. 3d 245 (2001), as support for her argument. However, as
noted in In re April C., error in the exclusion or admission of evidence is harmlessif there
hasbeen no prejudice. SeelnreApril C., 326 11l. App. 3d at 261-62. Likewise, Penny fails
to show how she was prejudiced by the circuit court's findings.

188 Penny next arguesthat thecircuit court erred in providing counsel at the adjudicatory
hearing with a clear conflict of interest and then failing to provide counsel to her at the
motion to rehear and at the dispositional hearing.

189 Section 1-5 of the Juvenile Court Act (705 ILCS 405/1-5 (West 2008)) provides that
minorsand their parentshavetheright to be represented by counsel in ajuvenile proceeding.
If a party requests counsel and is unable to afford the fees, the trial court must appoint the
public defender or other counsel asthe case may require. 705I1LCS405/1-5(1) (West 2008).
190 "Implicit within the right to counsel is that such representation be effective." Inre
Johnson, 102 [11. App. 3d 1005, 1011 (1981). A parent'sright to the effective assistance of
counsel entitles her to the "undivided loyalty" of her attorney. Inre Johnson, 102 I1l. App.

3d at 1011. "To protect this right, counsel may not represent conflicting interests or
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undertakethedischarge of inconsistent duties." InreS.G., 347 11l. App. 3d 476, 479 (2004).
"This concept isso central to our profession that it isembodied in our Rules of Professional
Conduct. 13411l. 2dR. 1.9(a)." InreSG., 347 IIl. App. 3d at 479.

191 "Although there is no constitutional right to counsel in cases brought under the
[Juvenile Court] Act ***, Illinois courts apply the standard utilized in criminal cases to
gauge the effectiveness of counsel in juvenile proceedings.” InreSG., 347 Ill. App. 3d at
479. Thus, our resolution of such anineffective-assi stance-of-counsel claim must be guided
by the standards set out in Strickland v. Washington, 466 U.S. 668 (1984), and adopted by
the lllinois Supreme Court in People v. Albanese, 104 1Il. 2d 504 (1984). Generally, to
establish ineffective assistance of counsel, one must show both that counsel's representation
fell below an objective standard of reasonableness and that a reasonable probability exists
that, but for the error, the result would have been different. People v. Peeples, 205 Ill. 2d
480, 511-13 (2002).

192 "lllinois courts apply a different standard to determine whether certain conflicts of
interest result in the ineffective assistance of counsel.” Inre SG., 347 Ill. App. 3d at 479.
"The supreme court has recognized that in cases where a conflict is created by defense
counsel'sprior or contemporaneous associ ation with either the prosecution or thevictim, the
effect of counsel's conflict may be so subtle or imperceptible that the record on appeal may
not reveal the extent of theinfluence.” Inre SG., 347 Ill. App. 3d at 479. "In such acase,
the complainant will not be able to demonstrate that counsel acted unreasonably or that the
outcome of the case would have been different absent the conflict.” InreS.G., 347 1Il. App.
3d at 479. "Thisled the supreme court to devel op what has been coined the 'per se conflict
of interest' rule. People v. Sporeitzer, 123 1ll. 2d 1, 13-23 *** (1988) (the supreme court
explains and clarifies the different classes of conflicts, the per se rule, and related

terminology).” InreS.G., 347 Ill. App. 3d at 479.
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193 Thejustification for treating conflicts as per se has been "that the defense counsel in
each case had atie to a person or entity—either counsel's client, employer, or own previous
commitments-which would benefit from an unfavorable verdict for the defendant.”
Soreitzer, 123 111. 2d at 16. In such a case, the defendant is not required to show prejudice
as aresult of the representation; the representation is deemed ineffective as aresult of the
inherent conflict. Spreitzer, 123 111. 2d at 14-16. Inthese situations, reversal is appropriate
unless the record reflects that the defendant has been made aware of the conflict and has
knowingly waived hisright to conflict-free counsel. Spreitzer, 123 11l. 2d at 17.

194 "Treating multiple representation as creating a per se conflict would put an end to
multiple representation altogether, sincea'possible conflict inheresin amost every instance
of multiple representation,’ and a per se rule would 'preclude multiple representation even
in cases where "[@] common defense *** gives strength against a common attack." ' "
Soreitzer, 123 111, 2d at 17 (quoting Cuyler v. Sullivan, 446 U.S. 335, 348 (1980) (quoting
Glasser v. United Sates, 315 U.S. 60, 92 (1942) (Frankfurter, J., dissenting))). In cases
involving actual conflictsof interest that are not per se disabling, the conflict must betimely
brought to the trial court's attention or on appeal, actual prejudice must be shown. People
v. Sanders, 294 1II. App. 3d 734, 736 (1998). To demonstrate that there was prejudice at
trial, the respondent must demonstrate that special circumstances engendering an actual
conflict adversely affected her right to afair hearing. Sanders, 294 11l. App. 3d at 737.
195 In the present case, we reject Penny's assertion that because Lawrence had been
accused of abusing M.B.H. and she had not been accused of abuse, the attorney had a per
se or an actual conflict of interest. Before the adjudicatory hearing, attorney Potter stated
that there was no conflict of interest, although there was potential for onein the future. See
Peoplev. Munson, 265 IlI. App. 3d 765, 770 (1994) (courts must rely on defense attorneys

to advise them about the existence and nature of potential conflicts of interest). At the
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adjudicatory hearing, both Penny and L awrence sought to avoid afinding of abuse or neglect
and asserted that M.B.H. wasnot abused in their home. Penny testified that M.B.H. possibly
fell from bed or was injured at the babysitter's. Their defenses were consistent and not in
conflict. See People v. Mahaffey, 165 Ill. 2d 445, 457 (1995) (court will not overturn a
conviction based on hypothetical conflicts).

196 Atthehearing on December 21, 2009, attorney Potter explained that whileno conflict
existed beforethe adjudicatory hearing, he believed thereto be oneat that timeand requested
to berelieved from representing Lawrence. However, even after the circuit court appointed
separate counsel, Penny continued to assert that Lawrence had not injured M.B.H., and their
defenses remained consistent. Thus, there was no per se or actual conflict of interest.
197 Further, if there had been a per se conflict of interest, the parties waived it. On
October 5, 2009, both Penny and Lawrence agreed to the dual representation by attorney
Potter, knowingly and intelligently waiving any conflict of interest. See Peoplev. Johnson,
32211l. App. 3d 117, 123 (2001). Thus, wereect Penny's assertion that she was denied her
right to the effective assistance of counsel.

198 Penny also arguesthat she was denied her right to the effective assistance of counsel
because the circuit court failed to appoint her another attorney at the motion to rehear and
dispositional hearings held on December 22, 2010. Penny acknowledges that she was
appointed additional counsel on January 3, 2011.

199 "Neither the statute nor judicial precedents specify how many timesatrial court must
appoint counsel in the event that counsel withdraws or an indigent parent no longer desires
their particular services." InreTravariusO., 343 Ill. App. 3d 844, 851 (2003). InIllinais,
we anayze the potential deprivation of a parent's due process rights in termination and
adoption proceedings by balancing the factors enunciated by the Court in Mathews v.
Eldridge, 424 U.S. 319, 335 (1976). Seelnre TravariusO., 343 Ill. App. 3d at 851. The
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Mathews factorsare: (1) the private interests affected by the State's action; (2) therisk of an
erroneous deprivation of the parent'sinterest through the procedures used and the probable
value of additional safeguards; and (3) the State's interest, including the function involved
and the fiscal and administrative burdens that the additional safeguards would entail.
Mathews, 424 U.S. at 335.

1100 In the present case, the circuit court refused to appoint afifth attorney to represent
Penny at the motion to rehear and dispositional hearings. Although Penny's interest in the
custody, care, and control of M.B.H. is a fundamental one, the circuit court through its
repeated appoi ntments of counsel made every possible effort to protect her right to counsel.
SeelnreTravariusO., 343 1ll. App. 3d at 851. Penny offersno other additional safeguards
that the circuit court could have provided other than again appointing new counsel, and
given Penny's failure to cooperate with her four previous attorneys, we see little value in
repeating the measure on afifth occasion. Seelnre Travarius O., 343 1ll. App. 3d at 852
("given respondent's failure to cooperate with three separate attorneys, we see no valuein
repeating the measure on a fourth occasion"). The State's interest in M.B.H.'s welfare is
obvious, and Penny's repeated requests for new counsel prolonged the proceedings and
increased costs. SeeInre Travarius O., 343 Ill. App. 3d at 852. Appointing Penny new
counsel for afifth timewould have prolonged the case even further and would have been an
additional drain on thetreasury to reimburse afifth lawyer. SeelnreTravariusO., 343 1ll.
App. 3d a 852. We find that the circuit court did not abuse its discretion in failing to
appoint Penny afifth counsel prior to the motion to rehear and dispositional hearings. The
constitutional right to be represented by counsel may not be employed as a weapon to
indefinitely thwart the administration of justice. See Peoplev. Clay, 167 I1I. App. 3d 628,
631 (1988).

1101 Penny argues that the circuit court improperly denied her motion to rehear. Penny
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argues that newly discovered evidence confirmed that Anthony had been abusive to other
children.

1102 At no time after the adjudicatory hearing did Penny produce or describe any newly
discovered evidence to show that Anthony injured M.B.H.'s face. Penny testified at the
adjudicatory hearing that she suspected Anthony had inflicted theinjury, and she supported
her theory with testimony that M.B.H. had been in Anthony's home during the prior week.
Penny subsequently offered atranscript of an interview with M.B.H. in Michigan, wherein
M.B.H. said that Anthony had touched her "private." However, in the interview, M.B.H.
indicated that Lawrence "punched her" in the head. Because Penny failed to produce newly
discovered evidence that would probably have changed the result of the hearing (People v.
Rokita, 316 Ill. App. 3d 292, 301 (2000)), the circuit court acted within its discretion in
denying her motion to rehear.

1103 Penny lastly arguesin appeal number 5-11-0031 that the circuit court's order finding
that she left M.B.H. with Lawrence and thus neglected M.B.H. was against the manifest
weight of the evidence and that the circuit court failed to properly consider M.B.H.'s best
interests.

1104 At the adjudicatory hearing, the court must determine whether the child is abused,
neglected, or dependent. In re Arthur H., 212 Ill. 2d at 467; 705 ILCS 405/2-21 (West
2008). At the dispositional hearing, the court must determine whether "it is in the best
interests of the minor and the public that he be made award of the court, and, if heisto be
made award of the court, the court shall determine the proper disposition best serving the
health, safety and interestsof the minor and the public." 7051LCS405/2-22(1) (West 2008);
InreArthur H., 212 11l. 2d at 464. The court's consideration of the need for guardianship
and whether a parent is dispositionally unfit must be preceded by the court's finding that it
Isin the best interests of the minor to become award of the court. 705 ILCS 405/2-23(1),
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2-27(1)(a) (West 2008).

1105 The State presented evidence, supported by photographs, showing that M.B.H. had
suffered bruising on the left side of her face. The evidence demonstrated that M.B.H. had
stated that Lawrence had inflicted theinjury. The evidence supported afinding that M.B.H.
was abused (705 ILCS 405/2-3(2)(i) (West 2008)) and neglected in that she was a minor
whose environment was injurious to her welfare (705 ILCS 405/2-3(1)(b) (West 2008)).
1106 Theevidence aso supported thefinding that M.B.H.'s best interestswould be served
by making her a ward of the court and awarding guardianship to DCFS. The evidence
revealed that M .B.H. had been physically abused by L awrence and that L awrence and Penny
resided together. Seelnre SS, 313 I1l. App. 3d 121, 129 (2000) (an important factor in
wardship decisioniswhether both parentslived in the homewhere the minor was neglected).
The evidence at the hearing further revealed that Lawrence and Penny had refused to
cooperate with the DCFS service plan and that Penny had not visited M .B.H. subsequent to
April 2010. Seelnre John C.M., 382 IIl. App. 3d at 571 (because respondent made little
progress in counseling and had still not offered any reasonable explanation as to how the
minor received extensive head injurieswhilein her custody, thetrial court could reasonably
conclude respondent failed to incorporate the teachings of her service planinto her lifeand
was unfit). Under the circumstances, we hold that the court's order granting DCFS
guardianship was proper.

1107 Appeal No. 5-11-0333

1108 With regard to the termination of her parental rights, Penny argues that the circuit
court's determination that she was unfit was against the manifest weight of the evidence.
1109 The Juvenile Court Act of 1987, as amended, provides atwo-stage process whereby
parental rights may be involuntarily terminated. 705 ILCS 405/2-29 (West 2008). Under

this bifurcated procedure, the State must make a threshold showing of parental unfitness
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based upon clear and convincing evidence and, thereafter, a showing in a separate hearing
that itisinthe child's best intereststo sever the parental rights. In re Adoption of Syck, 138
1. 2d 255, 276 (1990).
1110 Weaccord thetrial court'sfinding of parental unfitness great deference becauseit is
in the best position to make factual findings and credibility assessments. InreD.L., 326 1.
App. 3d 262, 269 (2001). Wewill reversethetrial court'sdecisionregarding parental fitness
only if it is against the manifest weight of the evidence. InreD.D., 196 Ill. 2d 405, 417
(2001). A decision is against the manifest weight of the evidence where the opposite
conclusionisclearly evident. InreD.D., 196 1ll. 2d at 417.
1111 Thegroundsthat will support afinding of unfitness are set out in section 1(D) of the
Adoption Act. 750 ILCS 50/1(D) (West 2008). Although section 1(D) sets out various
grounds under which a parent may be deemed unfit, an unfitness finding may be entered if
there is sufficient evidence to satisfy any one statutory ground. InreDonald A.G., 221 11I.
2d 234, 244 (2006). Section 1(D)(m)(ii) of the Adoption Act providesthat a parent may be
found unfit for her:
"[f]lailure*** to make reasonabl e progresstoward thereturn of the child to the parent
within 9 monthsafter an adjudication of neglected or abused minor under Section 2-3
of the Juvenile Court Act of 1987 or dependent minor under Section 2-4 of that Act.”
750 ILCS 50/1(D)(m)(ii) (West 2008).
1112 "If aserviceplan hasbeen established *** to correct the conditionsthat werethe basis
for the removal of the child from the parent and if those services were available, then, for
purposes of [the Adoption] Act, ‘failureto make reasonabl e progresstoward thereturn of the
child to the parent' includes *** the parent's failure to substantialy fulfill his or her
obligations under the service plan and correct the conditions that brought the child into care

within 9 monthsafter theadjudication.” 750 LCS50/1(D)(m)(I) (West 2008). "Reasonable
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progress’ isan objective standard which ismet when the court, based on the evidence before
it, can conclude that the parent's progress in complying with the directives given to her for
the return of the child is sufficiently demonstrable and of such a quality that the court will
be able to order the child returned to parental custody in the near future. InreJ.G., 298 I11.
App. 3d 617, 626 (1998); Inre L.L.S, 218 I1l. App. 3d 444, 461 (1991). The court is able
to order the child returned to parental custody in the near future because, at that point, the
parent will have fully complied with the directives previously given to her to regain the
custody of the child. InreL.L.S, 218 Ill. App. 3d at 461. "At a minimum, reasonable
progress requires measurabl e or demonstrable movement toward the goal of reunification.”
InreJ.A., 316 11I. App. 3d 553, 565 (2000).

1113 "[T]hestandard by which progressisto be measured is parental compliance with the
court's directives, the service plan, or both." InreL.L.S, 218 1Il. App. 3d at 463-64. "[A]
court isduty bound to ensurethat serious parental deficienciesof whatever nature have been
corrected before the court permits one of its wards to be returned to that parent's custody."
InreL.L.S, 218 I1l. App. 3d at 464. Therespondent's progressis assessed and measured in
nine-month periods following the trial court's adjudication order. InreR.L., 352 Ill. App.
3d 985, 997 (2004). "A tria court does not have to wait forever for a parent to make
reasonable efforts or progress toward regaining the custody of his or her children.” Inre
C.C., 299 I1l. App. 3d 827, 830 (1998).

1114 "TheAdoption Act specifiesthat insofar asaDCFS service planisdesignedto correct
the conditions that led to removal of a child, the parent's failure to substantially fulfill
obligations under the service plan can show afailure to make reasonable progress to return
of the child." InreF.S, 322 IIl. App. 3d 486, 492 (2001); 750 ILCS 50/1(D)(m) (West
2008). "But in assessing substantial fulfillment of the parent's obligations, the court must

'recogniz[e] that compliance with DCFS service plans is a means to a desired end, not the
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endinitself ***, A parent might succeed at reaching a goal envisioned by DCFS without
following DCFS specificdirectives.'” InreF.S, 32211l. App. 3dat 492 (quoting Inre S.J.,
233 1ll. App. 3d 88, 120 (1992) (where parent found better therapy for drug dependencein
a program DCFS did not recommend, court found reasonable progress and avoided
irrationally elevated administrative meansover statutory ends)). Insomeinstances, requiring
specific compliance with the service plan may contravene the explicit statutory purpose of
preserving and strengthening family tieswhenever possible. InreF.S, 322 1ll. App. 3d at
492. Thus, whilefailureto comply with aDCFS service plan remainsrelevant, such failure
alone cannot overcome evidence of reasonable progresstoward correction of the conditions
that led to the removal of the child. InreF.S, 322 I1l. App. 3d at 492; Inre S.J., 233 1ll.
App. 3d at 121; see dso Inre AJ., 296 Ill. App. 3d 903, 916 (1998) (where the State
presented no evidencethat a parent had drug problems affecting the ability to raise children,
the parent'sfailureto attend drug counseling was not groundsfor terminating parental rights,
although the service plan required drug counseling).

1115 In the present case, the circuit court adjudicated M.B.H. abused and neglected on
November 23, 2009, so the relevant nine-month period following adjudication ended on
August 23, 2010. During this initial nine-month period following adjudication, and
throughout the proceedings, Penny refused to discuss the service plans with DCFS agents,
refused to notify DCFS agents where she was living, and refused to allow DCFS agentsin
her home.

1116 Theclient service plans, dated November 23, 2009, March 22, 2010, and September
15, 2010, required Penny to maintain contact with her counsel or, compl ete a psychol ogical
evaluation, keep current asigned rel ease of information, participatein aparenting class, and
attend counseling. Y et, Penny failed to fulfill the requirementsof the serviceplans. Shedid

not keep appointments with her caseworker, did not complete a psychological evaluation,
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did not sign areleasefor medical information, and did not attend counseling, family therapy,
or parenting classes.
1117 The evidence at the unfitness hearing demonstrated that Penny had completely and
deliberately refused to cooperate with any of the service plansin effect after the adjudication
of abuse and neglect. Although compliance with the DCFS service planisonly ameansto
adesired end, not the end in itself, Penny failed to reach the goals envisioned by DCFS.
Penny failed to provide a sufficient, alternative psychological evaluation or an alternative
home study evaluating her Dupo home. Penny failed to provide an alternative means to
demonstratethat she could provide asafe environment to which thecircuit court could return
M.B.H. Instead, the evidence supported the circuit court's conclusions that Penny was unfit
pursuant to section 1(D)(m)(ii) of the Adoption Act (750 ILCS50/1(D)(m)(ii) (West 2008)).
1118 Penny also arguesthat the circuit court'sfinding that it wasin M.B.H.'sbest interests
to terminate her parental rights was against the manifest weight of the evidence. We agree.
1119 The goals of a proceeding to terminate parental rights are: (1) to determine whether
the natural parent is unfit, and if so (2) to determine whether adoption will best serve the
child's needs. Inre M.M., 156 Ill. 2d 53, 61 (1993). Once parental unfitness has been
established, the parent's rights must yield to the child's best interests. See 705 ILCS 405/2-
29(2) (West 2008); InreM.F., 326 1ll. App. 3d 1110, 1115 (2002). The court focuses upon
the child's welfare and whether termination would improve the child's future financial,
social, and emotiona atmosphere. In re Adoption of Syck, 138 Ill. 2d at 276. A separate
hearing and determination of the child's best interests is mandatory to ensure that the court
properly focuses on those interests. In re D.R.,, 307 Ill. App. 3d 478, 484 (1999). To
determinethe child's best interests, the circuit court isrequired to consider, in the context of
the child's age and developmental needs, the following:

"(a) thephysical safety andwelfareof thechild, including food, shelter, health,
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and clothing;

(b) the development of the child'sidentity;

(c) the child's background and ties, including familial, cultural, and religious;

(d) the child's sense of attachments, including:

(i) wherethe child actually feelslove, attachment, and a sense of being
valued (as opposed to where adults believe the child should feel such love,
attachment, and a sense of being valued);

(ii) the child's sense of security;

(iii) the child's sense of familiarity;

(iv) continuity of affection for the child;

(v) the least disruptive placement alternative for the child;

(e) the child's wishes and long-term goals;

(f) the child's community ties, including church, school, and friends;

(g) the child's need for permanence which includes the child's need for
stability and continuity of relationships with parent figures and with siblings and
other relatives;

(h) the uniqueness of every family and child,;

(i) the risks attendant to entering and being in substitute care; and

(j) the preferences of the persons available to care for the child." 705 ILCS
405/1-3(4.05) (West 2008).

1120 "Becausethebestinterest determinationfocusesonwhat isinthechild'sbest interest,
the child'slikelihood of adoption isan appropriate factor for thetrial court's consideration.”
(Emphasisinoriginal.) InreTashikaF., 333 I1l. App. 3d 165, 170 (2002). "Evidence of a
bond or lack thereof between parent and child is relevant to the trial court's best-interest

determination.” In re M.R,, 393 Ill. App. 3d 609, 615 (2009). Other important
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considerations include the nature and length of the child's relationship with the present
caretakers and the effect that a change of placement would have upon the child's emotional
and psychological well-being. Inre Austin W., 214 11l. 2d 31, 50 (2005). "[T]hetrial court
need not articulate any specific rationale for its decision, and areviewing court may affirm
thetrial court's decision without relying on any basis used by thetrial court.” Inre Tiffany
M., 353 I1l. App. 3d 883, 893 (2004).

1121 The State must prove, by a preponderance of the evidence, that termination of
parental rightsisin the child's best interests. Inre D.W., 214 1ll. 2d 289, 315 (2005). A
circuit court's finding that termination is in the child's best interests will not be reversed
unlessit is contrary to the manifest weight of the evidence. InreD.F., 201 11l. 2d 476, 495
(2002).

1122 Theevidencereveal edthat Penny had provided food, shelter, healthcare, and clothing
for M.B.H. but that whilein Penny'shome, M.B.H. suffered abruise that she said Lawrence
inflicted. The evidence reveaed that M.B.H.'s identity and family ties were dependent on
her connection to Penny, her only remaining, interested relative. Dr. Schaafsma's bonding
assessment revealed that Penny and M.B.H. were well-bonded, that they loved each other,
and that M .B.H. wanted to return home to Penny. The evidence revealed no other persons
available to care for M.B.H. long-term.

1123 Until Penny complieswith the goals of the DCFS service plan and demonstrates that
she can care for M.B.H. without endangering her health or safety, M.B.H.'s need for
permanence will not be met. On the other hand, M.B.H. has not enjoyed a stable lifestyle
since leaving Penny's home, and the State failed to present evidence showing that the
potential adoptive placement mentioned at the hearing was appropriate or likely. Based on
the evidence presented, we find that the circuit court's determination, that M.B.H.'s best

interestswere served by terminating Penny's parental rights, was against the manifest weight
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of the evidence.

1124 Wenotethat the Juvenile Court Act " contempl atesthefiling of morethan one petition
to terminate parental rights." Inre A.H., 207 1ll. 2d 590, 594 (2003) (despite previous order
denying petition to terminate parental rights, the possibility existsthat parental rights could
be terminated in the future). Successive termination proceedings are permissive, and there
IS no requirement that parental fitness must be redetermined once a parent has been found
unfit and where a successive petition or motion to terminate hasbeenfiled. Inre M.R., 393
1I. App. 3d at 616.

1125 Inthepresent case, thecircuit court found that Penny wasunfit, and asdiscussed, that
finding was not against the manifest weight of theevidence. Also, that finding isnot altered
by this court's decision that termination was not in M.B.H.'s best interests. SeelnreM.R,,
393 1ll. App. 3d at 616. Thus, we make no determination regarding a best interests hearing
that may occur in the future. We hold only that the evidence presented at the July 20, 2011,
best interests hearing in this case did not sufficiently support a finding that M.B.H.'s best
interests were served by terminating Penny's parental rights. Accordingly, we strongly
admonish Penny to comply with the DCFS service plan goals, her lack of trust
notwithstanding, or she will most likely face future termination of her parenta rights.
1126 Penny lastly argues that the circuit court erred and abused its discretion when it
denied Penny'srequest for anin camerainterview of M.B.H. at the best interests stage of the
termination proceeding.

1127 "The decision of whether to conduct an in camera interview is amatter for thetrial
court'sdiscretion.” InreMarriage of Wanstreet, 364 11l. App. 3d 729, 733 (2006). "When
atrial court finds good reason not to conduct an in camerainterview, areviewing court will
not substitute its judgment.” Inre Marriage of Wanstreet, 364 I1l. App. 3d at 733.

1128 Inthepresent case, M.B.H.'swishesand feelingstoward Penny were presented during
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the best interests hearing. She loved Penny and wanted to return home to her. Penny has
failed to indicate what M .B.H.'s testimony would have added to her position. Assuch, the
trial court did not abuse its discretion in excluding M.B.H.'s testimony, especially in light
of the decision being madein the context of abest interestshearing. Seelnre A.W., Jr., 397
1. App. 3d 868, 874 (2010) ("We can only imagine the stress and pressure placed on
children that are requested to testify in this setting, the impact of which will undoubtedly
affect them long-term. We simply cannot know the detrimental effects caused by placing
achild in such asituation.").

1129 CONCLUSION

1130 For theforegoing reasons, we affirm the order of the circuit court of Fayette County
declaring M.B.H. to be a neglected minor, making her a ward of the court, and awarding
guardianship to DCFS. We reverse the circuit court's order terminating Penny's parental

rights.

1131 Affirmed in part and reversed in part.
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