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ORDER

11 Held: Wherethedefendant'sconstitutional and statutory rightswerenot violated, we
affirm the holdings of the trial court relative to speedy trial and funding for
expert witnesses and investigators. Where the defendant'srightsto afair tria
were not violated, we affirm the denial of the defendant's motion to suppress
hisvideotaped statement. The admission of avideotaped deposition, mistaken
references to an order of protection, and disallowance of evidence of other
statements made by the defendant did not deny him a fair trial. The
defendant’'smotion for anew trial was properly denied. Referencesto the case
asbeing "high profile" did not deny the defendant afair trial. The defendant’s
guilt was proven beyond areasonable doubt. The defendant'sposttrial request
for aDNA database search was inappropriate and correctly denied.

12

FACTS

13  On December 31, 1999, Amy Blumberg was shot and killed while she was working

in her aunt and uncle's dance apparel store in O'Fallon, I1linois—On Stage Dance Apparel.

Her body was discovered by her parents. Law enforcement investigated the crime, which

culminated in the filing of a criminal complaint against the defendant, Edward S. Phillips.

The investigation and its focus upon the defendant as a suspect began when the O'Fallon
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police department received an anonymous telephone call in late 2003. That call led to
follow-up calls and a meeting with an attorney, John Leonard, who was representing a
woman in adivorce case. The woman was Dawn Phillips, the defendant's then-estranged
wife. She provided information to the police that the defendant had been in the dance
apparel store on the date of the murder. At the grand jury proceedings, it was revealed that
Dawn told the police that on the date of the murder, the defendant left the home in the
morning with a small handgun and came home that night with alarge amount of blood or
something that looked like blood on his pants. The next day, the defendant told her that he
discovered the store clerk's dead body after he came back to return merchandise that he had
purchased earlier that same afternoon. The defendant was charged with one count of first-
degree murder on December 23, 2003. A warrant was issued for his arrest and was served
upon him on that same date. Bail for thisfirst-degree murder charge was set at $1 million.
The indictment was filed on January 16, 2004, and contained one count of first-degree
murder, aleging that the defendant shot Amy in the head with a firearm without lawful
justification and with the intent to kill or to do her great bodily harm.

14  Atthetimethat the defendant wasindicted for first-degree murder, hewasin custody
in Brown County, Illinois, on other charges. On December 19, 2003, the defendant was
charged with perjury, burglary, and three counts of unlawful violation of an order of
protection in Brown County. On December 31, 2003, the defendant was charged with
obstructing justice. On March 29, 2004, the defendant was charged with another count of
burglary in Brown County. On March 31, 2004, Brown County authorities charged the
defendant with another count of unlawful violation of an order of protection. Ultimately, the
State dismissed two of the counts of unlawful violation of an order of protection on May 12,
2004. The casewastried beforeajury, and the defendant wasfound guilty of all of the other

charges. The defendant was sentenced on the Brown County convictions on June 24, 2004.



Hereceived a4-year prison sentence on the perjury conviction, a3-year sentence on thefirst
burglary charge, 185 daysin jail on thefirst violation of an order of protection conviction,
a 1-year prison sentence on the obstructing justice conviction, a 3-year sentence on the
second burglary charge, and 364 daysin jail on the other conviction of unlawful violation of
an order of protection.

15  Thedefendant wasarraigned in St. Clair County on thismurder charge on September
2, 2004. He was determined to be indigent, and an attorney was appointed for him. The
Stateindicated that they would not be seeking the death penal ty but that they intended to seek
an enhanced sentence of natural-life imprisonment due to the alegation that the victim was
murdered in the course of another felony—attempted aggravated criminal sexual assault.

M6 Testimony and Evidence at Trial

17 Kenneth and Susan Blumberg. Kenneth and Susan were the parents of the victim,

Amy Jennifer Blumberg. Amy wasworking in the dance store owned by her aunt and uncle
on December 31, 1999, while she was home on break from her college courses at Eastern
Illinois University. She was 20 years old.

18  Atabout 6 p.m.onDecember 31, 1999, K enneth and Susan Blumberg began receiving
phone calls from her friends wondering where Amy was. Amy had plans to spend the
evening with some of these friends to celebrate the new year. Susan made multiple calls
trying to locate Amy without success. They assumed that Amy must have stopped off
somewhere on her way home. But, after some time had passed, they became concerned and
decided to driveto the store. On theway to the store, they received acall from the manager
of a pizza restaurant nearby in O'Fallon. That manager, Bob Uhrig, was a dear friend to
Amy. Bob sent an employee down to the store to check on Amy. That person reported that
the door was not locked, that the lights were on inside the store, that Amy's car was in the

parking lot, but that Amy was not inside the store. The Blumbergs arrived at the store at



about 9 p.m. After entering the store, Amy's parents saw blood on the doorjamb of the
entryway to the hall in the back of the store. Kenneth Blumberg encountered a"tremendous
amount of blood" inthe hallway. Susan Blumberg called 9-1-1 to report thefinding of blood
and to request an ambulance. Kenneth came back to thefront part of the store and told Susan
that they were"too late.” They waited outside the store at the direction of the 9-1-1 operator
until police arrived at the scene.

19  Stipulation of Maureen Blumberg. The parties agreed to a stipulation regarding a

couple of thingsthat Maureen Blumberg, Amy's aunt, would testify to if she had testified at
trial. Maureen Blumberg was a co-owner of the store. Maureen told Amy that she could
close up the store at 2 p.m. Thelast recorded sale at the storewas at 2:25 p.m. Thiswasa
cash purchase for a child's black |eotard.

10 Andrew Whitehair. Andrew Whitehair testified that on December 31, 1999, he was

adriver for Pizza World, an O'Fallon restaurant. Andrew's manager at Pizza World, Bob
Uhrig, asked him to go to the store to check on Amy. The time of this request was
approximately 8 p.m. Andrew drove past and saw a car on the parking lot. Upon return to
the PizzaWorld location, he called Bob and told him about the car that he saw on the parking
lot. Bob confirmed that this was Amy's car and asked Andrew to return to the store to see
if she was there. He returned. He exited his car and knocked on the doors to all of the
businessesin the building. The store still had the lights on. Andrew tried the door, which
was unlocked. He walked in. He saw nothing amiss. He called out Amy's name a couple
of timeswith no response. He did not go further than the front part of the store. Heleft the
store and returned to Pizza World. He called Bob again to tell him that Amy did not seem
to be there, although her car wasthere, the lights were on, and the front door was unlocked.

111 Officer John Stover. O'Fallon officer John Stover testified at trial that he arrived at

the scene shortly after 9 p.m. on December 31, 1999. Sergeant Schaefer arrived at the same



time. He and Sergeant Schaefer entered the store together. The store itself looked normal.
However, the officers saw atrail of blood as well as blood splattering on the floor of the
hallway that was on theleft side of the store behind adoor. Down the hall, thefirst unlocked
door was the door to the men's bathroom. The officers noticed a pool of blood as well as
blood splattering on the floor of the bathroom. The hallway continued with a right turn
where they saw the blood trail continue with additional splattering. That hallway ended at
another door which led into the women's bathroom. Inside the bathroom, the officersfound
the body of a white female on the ground with her head lying in a large pool of blood.
Officer Schaefer confirmed that thewomanwasdead. Theofficerschecked an adjacent store
and then left the building.

112 AlvaBusch. AlvaBusch, a crime scene technician, testified that he arrived at the
scene of themurder at 9:35 p.m. on December 31, 1999. Hetestified that he saw apurseand
keys on top of the counter in the store and that the cash register in the store appeared to be
undisturbed. He noticed what appeared to be blood on the door frame—about one foot off of
the floor—eading to the hallway. He testified about the blood in the halway, which he
believed to have been caused by someone being dragged across the carpet towards the men's
bathroom. In the men's bathroom, he located a pair of nylon pants, underwear, socks, and
tennis shoes. To the left of the urinal on the floor, he found atampon. The blood trail led
from the men's restroom to the women's restroom. He indicated that the victim's body was
lying on the ground with her legs widely separated. The victim was nude from the waist
down, with part of her bra exposed on the left side. He was not then able to determine a
cause of her death. In testimony upon his recall to the stand later in the State's case, Alva
Busch testified about the various pieces of forensic evidence he collected intheformsof hair
and fibers.

113 Officer Kevin McGinnis. Kevin McGinnis, a police officer from Mascoutah who is




amember of the major case squad, was called upon to assist in the investigation of this case.
He and Alva Busch went to the store to conduct their investigation on January 1, 2000.
Kevin discovered what appeared to be abullet fragment in the store next door. Looking then
at the opposite wall in the store, they found a bullet hole in the wall in the front part of the
store.

114 Lieutenant Kurt Eversman. Lieutenant Kurt EversmanwasaSt. Clair County sheriff's

deputy at thetime of thiscrime. On January 6, 2000, he was asked to examine ashell casing
at the store where the crime occurred. While there, he searched for gunpowder residue on
itemsin the store. He used an ion track vapor tracer. He found three indications of some
gunpowder residue. The gunpowder residue was found on the cash register (which was the
strongest alert of the three), in the hallway, and on alight switch in one of the bathrooms.

115 Officer Kerry Andrews. Officer Kerry Andrewswas an O'Fallon police detective on

call the evening of December 31, 1999. He videotaped the entire crime scene that night and
returned to the scene the following day to do additional taping. He presented thevideo to the
jury at trial, explaining what was on the tape.

116 OnDecember 17,2003, Detective Andrewswas still amember of the O'Fallon police
force. He participated in asearch of the defendant'shome in Mt. Sterling, Illinois, pursuant
to the verbal and written consent of the defendant's ex-wife Dawn. Detective Andrews,
Detective Cavins, and the defendant's ex-wife, Dawn Ritchey, were present during the
search. Found at the residence was an empty gun box located in the attic above the garage.
No gunswere located in this search. Dawn Ritchey acknowledged that the gun box was for
a.38-caliber gun that they owned.

117 Ra Nanduri, M.D. An autopsy was performed on the victim by Dr. Rgj Nanduri on

January 1, 2000. Dr. Nanduri testified that before conducting the examination, she was

unableto tell what caused Amy's death just by visual examination. Dr. Nanduri described



bruises and scrapes on various parts of her body—an impact bruise on her left knee, apattern
bruise on her left hip, alarge bruise on the front of her left upper arm, and asmall bruise on
her right breast—all of which the doctor believed occurred before death. Amy was shot at
close or intermediate range one time with the entry wound to the back of her left ear and an
exit wound in front of her right ear. In Dr. Nanduri's opinion, the bullet wound would have
caused arapid death.

118 Forensic Evidence Stipulations. The parties stipulated to various items of forensic

evidence. The stipulationswereread to the jury. Thered substance on the carpet in front of
the cash register was human blood matching Amy's DNA. Blood and debriswas found on
adress on arack in the front of the store. The substance on the hallway door frame was
human blood. The defendant's finger and/or palm prints were not discovered anywherein
the store. No semen wasfound on the underwear found in the men's bathroom. Hairson the
nylon pants were consistent with the victim. One hair on the pants was not consistent with
the defendant or with thevictim. Onehair on thevictim'swrist was not that of the defendant
or of the victim. Hair found on the victim's stomach did not belong to the victim or to the
defendant. Semen was not found on any sample that was a part of the sexual assault Kit
collected from the victim's body. A hair collected from the victim's right ankle was
consistent with the defendant's DNA profile.

119 JamesHall. Forensic testimony was provided by James Hall who testified that the
bullet recovered from the scene was a .38-caliber bullet with six lands and grooves with a
right twist. The caliber term was explained as the diameter or size of the bullet. A .38-
caliber bullet can beloaded into adifferent size of cartridge case-likea.38-caliber cartridge
case. This particular bullet was from the .38-caliber class of bullets, and upon closer
examination, James Hall testified that given the bullet'sweight, design, and bearing surface,

this bullet was consistent with a .38-auto-caliber bullet. He further testified that the bullet



could havebeen fired by aBryco Arms.38-caliber handgun, aswell asby approximately 140
different weapons.

120 Without the actual gun used in the murder, which could be compared with the bullet
fragment recovered from the crime scene, there is no forensic way to confirm that the
defendant’s .38-caliber Bryco Arms gun was the gun used in the crime.

121 ThomasGamboe. Thomas Gamboewasaforensic scientist at thelllinois State Police

Metro-East Forensic Science Laboratory in Fairview Heights. He provided testimony about
the potential candidatesfor firing the projectilerecoveredinthiscase. Hetestified that there
were 16 possible .38-caliber guns. Inthe .38 Special categoriesthere were 23 possibilities.
Between the .38-caliber revolvers and the .38 Special derringers, there were 49 different
possibilities. When asked how many actual weaponswould have beenincirculation of these
49 different possibilities on December 31, 1999, Thomas stated that it was impossible for
him to say, but he guessed that the number would be in the millions of guns.

122 Dennis Aubuchon. Dennis Aubuchon was a forensic biologist at the Illinois State

Police Metro-East Forensic Science Laboratory in Fairview Heights. He tested the tampon
that was recovered from the crime scene. No seminal fluid was found. He did not test to
determineif the blood on the tampon was menstrual blood.

123 DonnaRees. DonnaReeswas aforensic scientist at the Illinois State Police Metro-
East Forensic Science L aboratory in Fairview Heights. Sheprimarily doesDNA testing. She
tested the string of the tampon but only found the DNA of Amy. She was not asked to see
if there was any DNA evidence on the shoes or on any clothing.

124 Leroy Yaeger. Leroy Yaeger of Lebanon testified at the trial on behalf of the State.
Heand hisdaughter arrived at the On Stage store at about 12:30 p.m. on December 31, 1999.
The purpose of the visit was to exchange aleotard purchased for his daughter that was too

small. At 12:30 p.m., the store was closed with asign indicating that the clerk would return



after lunch. Leroy and his daughter went to lunch. Upon return to the store, the store was
open. When they walked in, Leroy noticed a man, who he estimated to be in his forties,
looking through the clothing racks. Leroy's daughter proceeded to try various leotards on,
until she found the proper size. While doing so, Leroy spoke with Amy and learned a bit
about her educational background and career plans. Leroy'sdaughter overheard the man ask
Amy if they sold dance shoesin the store. Before they completed their purchases, the man
who had been looking through theracksleft the store. Leroy and hisdaughter left. Later that
evening when he learned that Amy had been found dead in the store, he contacted the
O'Fallon police, ultimately working with asketch artist to create alikeness of the man he saw
inthestore. Leroy testified that the man waswearing apair of washed-out jeanswith adark-
colored jacket. Herecalled that the jacket reminded him of aski coat. He also testified that
there were two vehicles in the parking lot while they were there—a black car and a maroon
car. There were no pickup trucksin the parking lot.

125 JohnToumbs. A man by the name of John Toumbswho livesin Mt. Sterling, lllinois,
testified at trial. He owns a repair store. Prior to January 8, 1992, John purchased a .38-
caliber semiautomatic pistol that was manufactured by Jennings Bryco from a gun store
called Merkelsin Quincy, Illinois. Sometime before January 8, 1992, John Toumbstold a
few people that he wanted to sell the gun. One of the people he told was Scott Bemis. He
believesthat Scott Bemistold the defendant that the gun was available. On January 8, 1992,
the defendant cameto hisstore. John testified that the defendant was an occasional customer
of hisstore. He also knew the defendant from drag racing events, which was an interest that
he and the defendant shared. The defendant said that he wanted to buy the gun. John
Toumbs prepared a paper including the serial number, he confirmed that the defendant had
a Firearm Owner's Identification card and included that number on the receipt, and he and

the defendant both signed the sales receipt. John identified this original document, which



was admitted into evidence. The gun he sold the defendant wasin ablue box. On December
19, 2003, heturned the receipt over to the O'Fallon police department following avisit from
an officer earlier that day. John testified that somehow he came to the police department's
attention because they learned that he had owned a .38-caliber pistol at one time.

126 Lieutenant Eric VanHook. On December 17, 2003, an O'Fallon police department

officer, Lieutenant Eric VanHook, along with Officer John Spanley, approached the
defendant on the parking lot of his place of work, the Western lllinois Correctional Center,
to ask if they could speak with him about a case. The defendant said that he would need to
first speak with his attorney. The officers had a warrant to search the defendant’s vehicle,
although that fact was not immediately disclosed to the defendant. The officersdid not read
the defendant his constitutional rights pursuant to Miranda v. Arizona while on the parking
lot. After speaking with his attorney, the defendant and the officers got into a vehicle and
began traveling to the Mt. Sterling police department for the interview. Along the way, the
defendant's attorney called and asked if thelocation of theinterview could be changed from
the police department to hislaw office. Theofficersagreed. During thisride, the defendant
was not handcuffed and sat in the front seat. An officer drove the vehicle, and two other
officersrode in the backseat. The defendant was not questioned during this commute. He
was allowed two stops to use a restroom, and an officer purchased the defendant a soda to
drink. Upon arrival at the defendant's attorney's office, the defendant and his attorney had
a private conversation. Thereafter, the defendant requested immunity in exchange for
agreeing to give the statement. Although the immunity request was denied, the defendant
ultimately agreed to give astatement to the police, solong asthe statement wasrecorded and
done in the presence of hisattorney. Miranda rights were read to the defendant before he
gave his statement. The defendant acknowledged his understanding of those rights. The

defendant’s recorded statement lasted approximately 50 minutes. The officers offered the
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defendant aride back home, but he declined that offer. During the defendant'sinterview, the
police executed the search warrant for the defendant's vehicle.

127 Stipulation Regarding the Defendant's Truck Search. At trial, the parties stipul ated

that nothing of evidentiary value was found during the search of the defendant’s truck on
December 17, 2003.
128 The Defendant's Taped December 17, 2003, Interview. The defendant prefaced his

interview with a statement to the effect that he had wanted to contact the police before this
interview in order to tell them what he knew, but he had not done so due to advice he
received fromhiswifeand hisfather-in-law. During the videotaped statement, the defendant
acknowledged that he was in the O'Fallon store on the date that the victim was murdered.
On that date, the defendant traveled to the area to go to an auto parts swap show in
Collinsville. However, he never found the show and ended up in the Fairview
HeightsO'Fallon area. Hetraveled back onto eastbound Interstate 64 intending to go home
but realized that he was going in the wrong direction. He exited the interstate in O'Fallon.
He saw the dance store and thought that he could stop in there and purchase a black |eotard
for his daughter. He went into the store, made a purchase, and returned to the interstate.
After several minutes, he began having second thoughts about his purchase—-concern that the
leotard would not fit. Because he did not live in that area, he would not likely be back to
return or exchange the leotard. He then turned around and returned to O'Fallon with the
intent of returning the item.

129 Upon parking histruck on the parking lot, he saw a young man in what he described
as atrack suit walk from the dance store towards his truck. He assumed that the man was
going to talk to him, but instead, the man quickly passed by histruck. The defendant entered
the store. Hedid not see the employee. He found some blood near a clothing rack, and out

of concern for the employee, he began calling out to her and looking throughout the store.
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Upon entering aroom in the store, he discovered her body. The defendant stated that when
he found her body that there was nothing distinctive about the way in which the employee
was dressed. He acknowledged touching her thigh and checking her body for apulse. He
determined that she was deceased. Fearing for his own safety, he fled the store and the
O'Fallon area. He claimed that he did not know what to do. He did not have amobile phone.
130 When he got home, he told his wife what happened, and the two of them tried to
determine what he should do with thisinformation. The defendant’s father-in-law also was
told about his experiences, and his father-in-law advised him to stay out the
situation—essentially to say nothing.

131 Thedefendant testified about variousthreatsthat were made by Dawn relativeto their
pending divorce. The divorce had become combative, as the defendant stated that he had
proof that Dawn committed child abuse. Dawn left him telephone messages advising him
that if he did not act in a nicer manner towards her that she would have to go to the law
enforcement authoritiesto tell them what the defendant knew about the murder and had not
disclosed. Dawn allegedly told him that she would be contacting the O'Fallon police. The
defendant stated that he had not spoken to any other members of law enforcement about the
events of December 31, 1999, until this interview.

132 Emily HeaBuss's Videotaped Deposition Testimony. During her deposition, Emily

explained her medical condition. Emily was due soon to give birth, and shedid not feel safe
traveling to St. Clair County to testify at the trial. She was previously married to Joe Hea,
with whom she had two children. They were neighbors of the defendant and Dawn for some
time. The Heas moved away to adifferent homein Mt. Sterling in 2002. In 2003, she was
aware that Dawn and the defendant were going through a divorce. The defendant stored
some of his personal belongsin their home at this time.

133 Sometime in August 2003, the defendant spoke to Emily in her garage about the
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events of December 31, 1999. He prefaced hisstory to Emily as onethat would "freak [her]
out." Hetold her that he had been in O'Fallon and had stopped to buy his daughter aleotard
at adance store. Hereturned to the dance store after deciding that the leotard may not fit his
daughter, but upon his return, he could not find the store clerk. He waited a considerable
length of time and ultimately decided to look for the clerk. He saw blood on the floor in an
area by the cash register. The defendant searched through the store, ultimately finding the
girlI'sbody. He got scared and fled the scene. He had blood on his clothing and hands. He
went to a convenience store where he washed his hands and threw away the leotard. He
drove home and lied to Dawn about the source of blood on his clothing, telling her that he
struck an anima with his car. He also told Emily that he believed Dawn planned to
blackmail him about hisfailure to go to the police.

134 Emilytestified that she asked himwhat he planned to do about what he had witnessed
and told him that he should talk to someone and clear his name.

135 Thenext day, Emily searched the Internet without success for information about the
murder.

136 LaterinOctober 2003, just before Emily and her husband wereto testify on his behal f
at hearings about hisdivorce, the defendant told her that he had an appointment to meet with
O'Fallon police and his attorney. On October 10, 2003, right after Emily and her husband
Joetestified for the defendant, hetold them that the night before he and his attorney met with
O'Fallon police officersin his attorney's office and that he had been cleared. Having no
reason to doubt this statement, Emily did not contact the police.

137 After this conversation, but before December 15, 2003, something happened that
changed the nature of their friendship with the defendant. Emily testified that after the
divorce hearing, some things the defendant told them did not match up with certain events.

As aresult, she and Joe determined that his items needed to be removed from their home.
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Emily stated that they quietly severed tieswith the defendant. When pressed, Emily testified
that she "disagreed with how he handled some things."

138 On December 15, 2003, the police contacted her. Ultimately, Emily gave four
interviewsto the O'Fallon police about these conversations. Upon cross-examination, Emily
admitted that she had conversed with her then-husband Joe about the situation, but never
about any substantive fact of the defendant's story. Instead, she characterized her
conversations with her husband as being in the realm of shock that someone they knew had
been involved in this type of situation.

139 Joseph Hea. Joseph Hea, the defendant's former neighbor and friend, and the ex-
husband of Emily Buss, testified at trial. Sometime in 2000, he and the defendant had a
conversation in which the defendant told Joseph that he had met a girl named Amy who
looked alot like Joseph's then wife, Emily.

140 In August 2003, the defendant called Joseph and asked to meet him at abar. The
defendant told his story of purchasing the leotard on December 31, 1999, and then deciding
to return the leotard and finding the store clerk dead. Joseph testified that the defendant
traveled to O'Fallon for a swap meet but earlier had told police in an interview that he
thought that the swap meet was a gun swap meet. The defendant explained to Joseph that
upon determining that the dance store employee was dead, he panicked and fled the scene.
The defendant told him that he went to aconvenience store to wash hishandsin order to get
the blood off of his hands and arms. The defendant threw the bag containing the dance
leotard in the convenience storetrash can. The defendant told Joseph that at some point after
fleeing the dance store crime scene, he threw a gun that he was carrying that day out the
window of thetruck. He got rid of the gun because he was in this state of panic.

141 At some point during this conversation in the bar, the topic of the weapon and the

caliber of the weapon came up. The defendant stated that the weapon was a"throw-away"
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one. Joseph asked the defendant if it was a .45-caliber gun, and the defendant said that it
was. The defendant told Joseph that the caliber of the gun he threw away on his way home
matched the caliber of the gun used by Amy's murderer.

142 The defendant told Joseph that he drove home and told his wife that he had hit an
animal resulting in the blood on his clothing.

143 The defendant told Joseph that Dawn was "blackmailing” him in the course of their
divorce proceedings with the knowledge that the defendant had not gone to the authorities
with the information he had.

144 Josephtestified that at thisbar, after the defendant told his story, Joseph advised him
to go to the authorities to tell them what he saw. Joseph testified that approximately one
week |ater, the defendant told him that he and hisattorney had gone downto St. Clair County
tofileareport. The defendant told Joseph that the authorities were not terribly interested in
the information he had about the crime.

145 Thereafter, the defendant and Joseph had afalling out in which Joseph and his wife
Emily distanced themselves from the defendant relative to allegations apparently made by
the defendant to third parties that Emily was having an extramarital affair.

146 Sometimein December 2003, Joseph had a conversation with Dawn about what he
knew of the defendant'sinvolvement at the O'Fallon crime scene. Dawn told Joseph that she
was going to let the authorities know that the defendant also told Joseph about what
happened. Approximately three dayslater, Joseph was contacted by the police on December
15, 2003, to inquire about the conversations he had with the defendant about the O'Fallon
crime. By thetime of the interviews, Joseph was no longer friendly with the defendant.
147 Joseph testified that the defendant and Dawn were both into guns-that buying and
shooting guns was their hobby.

148 John Hackman. John Hackman, Emily Buss's father, also testified at the trial. He
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resides in Jacksonville. He met the defendant in 1999 when Emily and her husband Joe
became neighbors with him. Astime passed, he became friendly with the defendant due to
shared interests. When the defendant was diagnosed with cancer, John drove him numerous
times down to the St. Peters, Missouri, location of Barnes Hospital for chemotherapy. He
also accompanied the defendant on atrip to Wisconsin to obtain a drag racing engine.

149 In the fall of 2003, when the defendant and Dawn began the divorce process, the
defendant began spending more time with John—frequently spending nightswith Johnin his
home. During one of these visits, the defendant told him about the O'Fallon crime scene he
encountered. Duringthisconversation, the defendant told Johnthat hewasfearful that Dawn
was going to tell the authorities what she knew.

150 The defendant told John that he went down to the area on December 31, 1999, to go
a swap meet gun show. Unable to find the swap meet, he ended up in a store at which he
purchased an article of clothing for one of his daughters. He told John that he decided to
return the item and upon arrival back at the store saw aman running out of the store wearing
acoat and astocking cap. He discovered the store clerk's body in the store. The defendant
told John that he rolled the girl's body over in order to check for apulse. Hetold John that
thegirl had been shot inthe head. The defendant fled the scene. Hetold John that thereason
he ran was because he had an unregistered handgun with him, and he was afraid to be caught
with it. Somewhere on the way home from O'Fallon, he got rid of the gun. When he got
home, hetold Dawn that he hit adeer. When she began to try to get the stain out of the pants
and noticed that there was more blood there than what she would have expected, Dawn was
able to get the defendant to tell her the full story.

151 John testified that for two to four weeks, he tried to get the defendant to contact
police. Finally in October 2003, when John and the defendant were at a race track, the

defendant told John that he and his attorney had an appointment with O'Fallon detectives.
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Theday after the alleged meeting, John contacted the defendant to find out how it went. The
defendant told him that the meeting was fine and that the detectives advised him that he was
uninvolved in the case.

152 Eventuadly that fall of 2003, the friendship between John and the defendant began to
wane. After the divorce, John went to Dawn's home to apologize to Dawn for taking the
defendant'sside during the divorce proceedings. Thetopic turned to the events of December
31, 1999. While at Dawn'shome, Dawn told John what the defendant had told her about his
involvement in the case. Dawn told John that the defendant bought the gun that he threw
away at aswap meet. The defendant allegedly told Dawn that he took the gun with him to
the swap meet because he was carrying $300 in cash.

153 Ultimately, the policeinterviewed John in December 2003 and again in January 2004
due to technical difficulties with the recording in December 2003.

154 InJohn'stestimony, he stated that while he spoke with Dawn about the defendant’s
story prior to the police interview, nothing that he would have told the police officers
changed because the stories that the defendant told him and told Dawn matched. John
acknowledged reading newspaper articles about the crime. John also acknowledged that he
and his daughter Emily and son-in-law Joseph talked about the defendant from timeto time,
but not exclusively about this case because there were many things going on with the
defendant at the time.

155 JamesRitchey. JamesRitcheyisDawn Ritchey'sfather. Hetestified that his daughter

had been married to the defendant for approximately 10 years. He socialized with the
defendant during hisdaughter's marriage. He confirmed that the defendant and his daughter
both enjoyed owning and using guns. Hetestified that the defendant bought his daughter an
inexpensive .38-caliber pistol and that the defendant possibly had another .38-caliber gun as
well.
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156 Inearly January 2000, the defendant and Dawn came to speak with himin his home
in Macomb. The defendant proceeded to tell the story of what he witnessed on December
31, 1999. Thedefendant told Jamesthat the victim had been shot inthe head. JamesRitchey
denied ever telling the defendant to stay out of the case or to not get involved. To the
contrary, Jamestold the defendant that he needed to get in contact with the O'Fallon police
detectivesto tell them what he saw. He also confirmed that his daughter Dawn did not ever,
in his presence, tell the defendant to stay out of the matter and/or to tell no one of what he
witnessed.

157 At some point in the fall of 2003, after the divorce process had begun, O'Fallon
detectiveswerein contact with him. At their request, he did participatein ataped phone call
to the defendant in an effort to get his acknowledgment that he did at one time buy Dawn a
.38-caliber handgun. The defendant denied doing so and told Jamesthat he bought her a.22-
caliber gun.

158 James denied ever reading newspaper articles about the crime.

159 Dawn Ritchey. Dawn Ritchey testified that she married the defendant in 1993, and

two daughterswere born during the marriage. The childrenwerefive and threein December
1999. Dawn has been employed with the lllinois Department of Correctionsthroughout her
career. Currently, Dawn is a parole agent. Prior to that, she was a correctional counselor
within the Western Illinois Correctional Center. The defendant was a maintenance
equipment operator for the Department of Corrections and drove atruck delivering meat to
al of the State's prisons. Dawn testified that both she and the defendant were firearms
enthusiasts.

160 On the morning of December 31, 1999, the defendant |left the home wearing a dark
brown leather bomber jacket she gave to him that Christmas as a present. He was also

carrying asmall black triangular-shaped case in which they kept a small gun—a .38-caliber.
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Dawn explained that she knew that the defendant was carrying the .38 that date because it
was the only gun that they owned that would fit into that case. Dawn testified that the
defendant bought the gun for her. Her understanding was that the gun was purchased at a
gun show in 1996 or 1997.

161 Later that night, the defendant came home at somewhere between 5 and 6:30 p.m.
Dawn testified that the defendant came in and walked straight upstairs. He was not wearing
hisleather bomber jacket. She noticed that there was something on hisjeans from the knees
on down. She described the substance as being more than amere splatter but lessthan being
soaked. Dawn testified that she asked the defendant what that was on his pants. The
defendant told her that it was blood from an animal that he had to drag off of theroad. Later,
Dawn saw the pants again—in the trash can in their bathroom.

162 That night, the defendant had to work because it wasthe New Y ear's Eve of the year
2000, and officials were concerned that there could be Y 2K outages, necessitating the
delivery of thingsto the prisons within the system. He got home at around 2 a.m.

163 Thenext day, thedefendant slept in. Dawn described thisas unusual asthe defendant
alwaysgot up early inthemorning. Ataround 1 p.m., shecarried lunchinto the bedroom for
the defendant. Dawn stated that she could tell that there was something wrong, and she
asked the defendant. The defendant proceeded to tell his story. He told Dawn that he had
witnessed something that really bothered him and that he could not get the images out of his
mind when hetried to sleep. He told Dawn that he had intended to go to the gun show on
December 31, 1999, but that he was unable to locate the show. Hereturned to aconvenience
store where he had seen the flyer with the plans of rereading the flyer, only to discover that
the flyer was now gone. Ashereturned to hiscar, he saw adance clothing store and decided
to go over to purchase an outfit for their daughter. Dawn testified that thiswould have been

unusual because Dawn bought not only al dance apparel for their daughter, but she
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purchased all clothing for both daughters. She could not recall any instance where the
defendant bought clothing for their daughters. Shortly after the purchase, the defendant
returned to the store with the intention of returning the outfit. He then encountered a man
running from the store. This man had a duffel bag and was wearing a track suit. The
defendant told Dawn that he thought that the man was coming straight towards him, and so
the defendant reached for the gun that he had with him. However, when the defendant
looked up, the man was gone. The defendant then entered the store with the outfit. He saw
no one. He called out but got no response. The defendant told Dawn that he saw blood
behind the counter and followed atrail that led to a back room in the store where he found
thegirl'sbody. Thedefendant knelt down to check thegirl'spulsein her neck. Heexplained
to Dawn that thisis how he got blood on his pants. He told Dawn that the girl's pants were
pulled down. Dawn was unable to remember if the defendant told her that the pants were
pulled down to her knees or to her ankles. The defendant told Dawn that upon determining
that the girl was dead, he got scared and | eft the store, stating that he feared that he had | eft
prints on the door.

164 A couple of days later, she and the defendant went to Quincy to ook in newspapers
to see if there was a description of the man the defendant said he saw leaving the store.
Dawnrecalled that inaSt. L ouisPost-Dispatch article (that she believed was dated sometime
between January 1 through January 4, 2000), the police investigatorswerelooking for asix-
foot-tall blond man.

165 Shortly after looking in the newspapers, Dawn and the defendant went to her dad's
home. The defendant told her dad the same story, also explaining that the reason he did not
call anyone was because he was afraid that they would think that he committed the crime.
Dawn testified that her dad told the defendant that he should call the police anyway. Dawn

also encouraged the defendant to do so, telling the defendant that at a minimum he should
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call the CrimeStoppers hotline with histip. Her dad never told the defendant to stay out of
the case. Dawn testified that she never told the defendant to stay out of the case. Dawn
testified that she continued to encourage his reporting, but dueto life circumstancesin their
own home, Dawn testified that, sadly, she somewhat forgot about the murder.

166 In 2002, the defendant was diagnosed with colon cancer. He had surgery and six to
eight months of chemotherapy. Dawn testified that they all focused on the defendant's
recovery.

167 Dawn testified that she never thought that the defendant was lying to her or that he
was in any way involved in the murder of Amy.

168 At the end of July in 2003, the defendant accused Dawn of having an affair with a
man in the areawherethey lived. She moved out of the home, taking the two girlswith her,
and filed for divorce. Dawn described the divorce process as not amicable. Dawn
acknowledged that after the defendant began an attempt to obtain sole custody of their
daughters, she called him and left a voicemail to the effect that if he continued to do these
things, shewould have no choice but to tell the court about the crimehefailed toreport. The
morning after she left this voicemail, Dawn was visited at work by the defendant and his
mother to discuss the divorce.

169 A prison employee who worked with Dawn and whom Dawn had told about her
husband's story located the St. Clair County sheriff's department website and read the
information about the unsolved crime. Dawn'sfriend felt that what she read was important
and asked Dawn to look at the information. On the website, there were two composite
drawings. Dawn agreed with her coworker that one of the drawings, coupled with the
description of the man that the O'Fallon police werelooking for, matched the defendant. Her
friend advised that if Dawn would not call the police, then she would. Dawn then went to

see her divorce attorney and told him the full story. Prior to that time, she had only told her
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attorney that she had information that the defendant failed to report acrime. Dawn had not
previously told her attorney the specifics of the incident. Her attorney called the O'Fallon
police department on September 19, 2003.

170 On September 20, 2003, Officer Spanley drove to the home of Dawn's divorce
attorney to interview her. Dawn testified that she, the attorney, and the officer did not
discuss the facts of the case before she gave her recorded statement.

171 The court entered a dissolution of the Phillips marriage on December 15, 2003,
reserving al decisionsrelative to child custody, visitation, and property distribution.

172 On December 17, 2003, the police returned to Mt. Sterling and stopped at her home
to ask if they could search the premises. Dawn signed a consent for the search and then
showed the officers around. One of the places that the officers searched was in the attic.
Dawn testified that while the parties were by then divorced, not al of the defendant's things
had been removed from the home. She testified that the attic space had essentially been
divided with her things on one side and the defendant's things on the other side. Theofficers
searched through the defendant's items and located a cardboard box for a .38-caliber
handgun. Dawn testified that she did not remember ever seeing this box before. On cross-
examination, she explained that the .38-caliber handgun wasagift from the defendant to her,
and when he gave it to her, it was not in a cardboard box.

173 Dawn testified that the .38-caliber gun was never registered.

174 Sheclaimed that when sheleft that phone message for the defendant that she was not
attempting to get the upper hand in the divorce proceedings. At trial, the defendant's
attorneys played Dawn a tape-recorded message that they contended was her threat to the
defendant. Dawn testified that shereally did not believe that this was her voice on the tape.
The voice did not sound like her voice, and the speaker on the tape used words in the

message that Dawn would never use.
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175 Dawntestified that the defendant had visitation with hischildren until hewas arrested
on December 16, 2003. Ultimately, she was awarded custody of their two girls and was
awarded the house in the property settlement.

176 Dawntestified that she and the defendant had been down in the metro-east areaof St.
Louis several times before December 31, 1999.

177 When asked why she never caled the police herself after she learned what the
defendant witnessed, she testified that she believed her husband. However, Dawn testified
that after looking online at the composite drawing and accompanying description, coupled
with the defendant's behavior after she filed for divorce, she felt compelled to provide the
information that she had.

178 Dawn acknowledged that someone told her that there was a $20,000 reward for
information about Amy's murder, but this person also reminded Dawn that as empl oyees of
the Department of Corrections, they were ineligible for an award.

179 DorisLehne. The defendant's mother, Doris Lehne, testified at trial. She was atax
accountant and had lived in Mt. Sterling, Illinois, since 1964. Shetestified that the defendant
had worn facial hair—-amoustache and goatee—from approximately 1997 through 2003. After
the divorce proceedings began, she suggested to the defendant that he shave hisfacial hair
because he was going to be making court appearances. Doristestified that the defendant and
Dawn had many mutual hobbies, including guns. She testified that the defendant was
unaware that Dawn was going to leave him and got home on that particular day to find that
most of her personal possessions had been removed. She described the marriage as a good
one up until that point, and she testified that the defendant adored his two daughters.

180 VehicleSightingsTestimony at Trial. All of thewitnessesprovidedinformation about

vehicles that they saw in the vicinity of the store and/or on the parking lot of the store on

December 31, 1999.
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181 David Delano testified that he saw a 1980s Dodge Chrysler vehicle driving at ahigh
rate of speed at 4:25 p.m.

182 Paul Levinstestified that at 4 p.m., and later at 4:50 p.m., he saw threevehicleson the
parking lot—a dark maroon sedan, a 1970s muscle car, and athird vehicle that he could not
remember.

183 Janet Channel testified that between 5:10 and 5:20 p.m., a 1950s or 1960s dark-
colored vehicle with rust on it cut her off as she was driving on Highway 50 near the store.
184 LisaKriustestified that between 3 and 5 p.m., she saw ablack Chevrolet Cavalier, a
white car, and a pickup truck on the parking lot.

185 VictoriaDickersontestified that between 3:30 and 4 p.m., shesaw an older, boxy gray
car driveaway fromthearea. At about the sametime she saw aman standing onthe parking
lot.

186 Marilyn Cox testified that at about 4:15 p.m. and at 5:15 p.m., she saw an old, rusted
car onthe parking lot. She believed that the car was an old 1960s powder blue Thunderbird.
187 A stipulation was read that James Miller would testify that between 6:30 and 6:45
p.m., he saw ablack Chevy S-10 pickup truck parked on the parking lot.

188 Other Possible Suspects Presented in the Defendant's Case at Trial.

189 A man by the name of Thomas Boger testified that on December 31, 1999, at around
1:30 p.m., a car drove up behind him flashing its lights and driving erratically. Thomas
stopped. The driver—a young white male with blond hair—wanted directions to the Sports
Authority storein Fairview Heights. Later at about 3 p.m., he saw the same man in his car
on the parking lot of the Sports Authority, and he had arevolver in his hands.

190 Officer Spanley waswith the O'Fallon police department at the time of thiscrime and
during its investigation. He testified to the various leads and suspects received by law

enforcement agencies about this crime.
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191 They obtained fingerprints from many different people, including Amy's boyfriend,
Jody Woods. When the detectivesfrom the major case squad arrived at the apartment where
Jody lived, he was found hiding in acloset. Jody drives a Chevy S-10 pickup truck.

192 A man by the name of John Sprous was seriously considered as a suspect. The
information leading to John Sprouswas overheard by afellow inmate of Sprouswho wanted
atransfer to another jail. ThisinmateisJohnLittle. John Littleand hiscellmatewerein fact
transferred to the prison of choice. Officer Spanley'sinvestigation reveal ed that John Sprous
was out on parole on December 31, 1999. At the time that he became a suspect, he wasin
prison in Missouri for robbing and killing astore clerk. They cross-checked hisfingerprints
against what was recovered at the scene and there were no matches. Officer Spanley
confirmed that all St. Louis media, which heavily covered thismurder and the investigation,
wascarriedinto the Potosi, Missouri, correctional facility where John Littlewasthen housed.
Althoughtherewerefiveother inmatesinvolvedintheconversation overheard by John Little
through an air vent, none of these five inmates were interviewed.

193 John Little testified at trial that he was serving a life sentence in Missouri. Little
heard the conversation on January 19, 2002. Little testified that the men were looking at a
magazine and that Sprous allegedly stated that the photo of awoman in the magazine looked
likeagirl hehadkilledinIllinois. Sprousallegedly claimed that he got off the interstate and
went to aservice station. He saw the victim through thewindow of astore. Hisalleged plan
was to rape the woman, but then because he saw ataxi cab or apolice car out the front door
of the store, he determined that it was necessary to kill thewoman. Heallegedly claimed to
have moved her body to another area of the store before returning to St. Louis.

194 Defense Expert, Brent Turvey. Brent Turvey is a forensic scientist and criminal

profiler. Heis an adjunct professor of criminality at Oklahoma City University. He was

asked to review materials related to this case. He reviewed an FBI profile prepared in this
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case, the crime scene and autopsy photographs, the crime scene video, crime scene sketches,
several crimescenereports, the coroner'sreport, the O'Fallon police department investigative
reports and evidence logs, the St. Louis Mgjor Case Squad investigative reports, and the
Illinois State Police forensic reports and evidence logs that involved biology, firearms, and
latent prints. He prepared a written report for the defense dated December 6, 2006, based
upon hisreview of these documents along with his expertise.

195 Inhisreview, hefound several deficienciesin the processing of the crime scene. He
testified to what he characterized as a very limited effort on the part of the investigators to
document, collect, or search for evidence outside of the building. No attempt to determine
the point of entry or exit from the building was done. He took issue with the fact that a
police vehicle was parked by the front door of the store. By parking the official vehicle
there, Brent Turvey testified that critica evidence could have been contaminated or
destroyed. Hetestified that the police vehicle could have been parked on top of evidencethat
could have pointed to the criminal offender's point(s) of entry and exit. On the subject of
entry to and exit from the store, Brent Turvey testified that the investigation did not seemto
include a search for bloodstains or blood trails outside of the store. He felt that the police
should have processed Amy's vehicle for any sort of evidence relative to the crime. Brent
Turvey aso testified that the policeinvestigation was deficient because there was no attempt
to locate the high-velocity bloodstain pattern typically associated with a gunshot wound,
which could provide detail as to exactly where Amy was when she was shot.

196 Brent Turvey rendered additional opinions at trial about the evidence in addition to
those detailed opinions as to deficiencies in the processing of the crime scene. Although
Amy'sbody sustained bruising consistent with astruggle, hefelt that shewasnot in alengthy
struggle because her fingernails were not broken. He also testified to his opinion that the

crime scene was staged to look like a sexual assault. He defined staging as something a
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criminal offender might do to mislead the investigation by altering the crime scene in order
to make it appear to be something other than what occurred. He further explained this by
testifying that Amy's body was dragged into the bathroom, and her legs were spread apart,
but the evidence failed to support any effort on the part of the offender to attain sexual
gratification. He testified that had any sexual activity transpired, blood would have been
transferred to the genital area. Astherewasno blood inthat areaof her body, Brent Turvey
testified that in his opinion, the crime scene was staged to look like a sexual assault. On
cross-examination, he admitted that he could not rule out a sexual motivation for the crime
in this case.

197 Jury Deliberations

198 Thejury began deliberating at 1 p.m. on April 11, 2007.

1799 At 1:30 p.m., the jurors asked if they could watch the defendant's videotaped
statement. The defendant objected to this because the defendant referred to an order of
protection during the interview. The defendant’s objection was overruled, and the jury was
allowed to watch the statement a second time.

1100 Atabout9p.m.onApril 11, 2007, the defendant's attorneyswent to the court with the
information that the videotape of Emily Hea Buss had been heard being played in the juror
deliberation room. Thedefendant was under the belief that thistape was not going back with
thejury. Thedefendant had agreed to thisexhibit being allowed to go back with thejury, but
the defendant's argument wasthat thiswas not merely an exhibit, but wastestimony. On that
basis, the defendant asked for amistrial. The court denied the mistrial request.

1101 At 10:37 p.m., thejurors sent out anote seeking anight recess. The defendant asked
for the jury to be sequestered. The court denied the request.

1102 OnApril 12,2007, at 2:52 p.m., thejury sent out anoteindicating that thejurors were

at an impasse. The court sent back a note asking the jurors to continue their deliberations.
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Thejury then requested and received transcripts of the testimony of Dawn Ritchey, Joe Hea,
John Hackman, and James Ritchey.

1103 On April 13, 2007, at 5 p.m., the jury returned with its guilty verdict.

1104 Posttrial Motions

1105 Thedefendant filed amotion for anew trial on May 14, 2007, aswell as other related
motions. At the hearing on May 29, 2007, testimony was heard. Thetrial court denied this
motion on that same date.

1 106 Sentence

1107 On May 29, 2007, the defendant was sentenced to 55 years of imprisonment.

1108 ISSUES, LAW, AND ANALY SIS

1109 Right to Speedy Trial

1110 The defendant initially contends that the trial court erred in denying his motion to
dismiss the charges on speedy trial grounds.

1111 A defendant will be discharged from custody and have his charges dismissed, if his
rights to a speedy trial are violated. U.S. Const., amends. VI, X1V; Ill. Const. 1970, art. |,
§ 8; 725 ILCS 5/103-5(a) (West 2006).

1112 Speedytrial rightsarefundamentally guaranteed to all defendants pursuant to both the
sixth and fourteenth amendments of thefederal constitution. U.S. Const., amends. VI, XIV.
The Illinois Constitution also guarantees speedy trial rights. 11l. Const. 1970, art. 1,88. The
constitutional right to a speedy trial isnot tied to a specific time frame in which an accused
must be brought to trial. People v. Love, 39 Ill. 2d 436, 442, 235 N.E.2d 819, 823 (1968).
1113 The constitutional guarantee to a speedy trial has three commonly construed
purposes—to prevent an oppressive incarceration before trial, to minimize a defendant's
anxiety and concern that necessarily attaches to a public accusation, and to prevent undue

interference with the defendant's ability to defend himself. Smith v. Hooey, 393 U.S. 374,

28



377-78(1969); Peoplev. Tetter, 42 111. 2d 569, 572, 250 N.E.2d 433, 435 (1969). Toanalyze
and determineif adefendant's constitutional speedy trial rights have been violated, the court
should consider four factors: (1) thelength of thedelay, (2) thereasonsfor the del ay—whether
delay is attributable to the defendant or to the government, (3) the defendant's assertion of
his speedy trial rights, and (4) the prejudiceto the defendant resulting from the delay. Barker
v. Wingo, 407 U.S. 514, 530 (1972); Doggett v. United Sates, 505 U.S. 647, 651 (1992);
People v. Bazzell, 68 I11. 2d 177, 182-83, 369 N.E.2d 48, 50 (1977).

1114 In lllinois, there is an additional statutory speedy trial right pursuant to which an
accused must be brought to trial within 120 days from the date on which the accused was
takeninto custody unlessthedelay isattributableto theaccused. 725ILCS5/103-5(a) (West
2002). Becausethe statutory and constitutional rights are not considered the sameright, we
must consider the defendant's claim that both his statutory and constitutional speedy trial
rights were violated. Both arguments require de novo review. Peoplev. Crane, 19511l. 2d
42,52, 743 N.E.2d 555, 562 (2001) (constitutional rights); Peoplev. Cordell, 223 111. 2d 380,
389, 860 N.E.2d 323, 330 (2006) (citing In re Estate of Dierkes, 191 III. 2d 326, 330, 730
N.E.2d 1101, 1103 (2000)) (statutory rights).

1115 State Statutory Speedy Trial Rights. We first address the statutory speedy tria

argument. The defendant filed his demand for a speedy trial on August 24, 2004. Thetria
did not begin for almost three years after that date-well in excess of the 120-day statutory
mandate.

1116 The speedy trial period will be suspended during any delay that is construed as being
brought about by the defendant. Peoplev. Peco, 345111. App. 3d 724, 731, 803 N.E.2d 561,
567 (2004). A delay iscaused by, or isattributable to, the defendant if the defendant causes
or contributes to the delay that results in the postponement of trial. Peco, 345 I1l. App. 3d
at 731, 803 N.E.2d at 567. The defendant bears the burden to affirmatively prove that any
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delay was not caused by or attributable to him. Peco, 345111. App. 3d at 731, 803 N.E.2d at
567. In lllinais, if the defendant fails to specifically object to a delay of the tria
setting—either in writing or orally on the record-then al delay is considered to be delay to
which the defendant agreed. 725 ILCS 5/103-5(a) (West 2002). All speedy trial demands
must be stated in unambiguous language on the record. Peco, 345 I1l. App. 3d at 734, 803
N.E.2d at 569 (citing People v. Coleman, 50 Ill. App. 3d 40, 42, 365 N.E.2d 246, 248
(2977)).

1117 On review of a speedy trial issue, the court must examine the transcript and the
common law proceedings thoroughly in order to do justice to the State and to the defendant.
Peco, 345 11. App. 3d at 732, 803 N.E.2d at 567 (citing Peoplev. Mayo, 198111. 2d 530, 536,
764 N.E.2d 525, 529 (2002)).

1118 This case does not present the typical speedy trial calculation accompanied with
analysis of assessment of trial delay. The defendant was charged by complaint and was
served with an arrest warrant on December 23, 2003, but was not formally indicted until
January 16, 2004. Fromtherecord, it isclear that the defendant did not file awritten speedy
trial demand until August 24, 2004. Two weeks later, on September 2, 2004, the defendant
was brought into St. Clair County circuit court for his arraignment. Upon conferring with
his attorney, the defendant withdrew his speedy trial demand.

1119 On January 9, 2007, the defendant filed his motion to dismiss on the basis of this
speedy trial argument. The motion was called for hearing on January 11, 2007, was taken
under advisement, and was denied that same date in a written order. The defendant's
attorneys claimed that the defendant's federal and state constitutional rights, aswell as his
state statutory rights, had been violated by the delay in bringing the defendant's case to trial.
Specifically, thedefendant took issuewith thefact that he had been charged with first-degree

murder on December 23, 2003, but not brought beforethe St. Clair County circuit court until

30



September 2, 2004—almost nine months later. The defendant filed a written speedy trial
demand in St. Clair County circuit court upon learning that there were murder charges
pending there against him. That demand wasfiled pro se on August 24, 2004. That motion
stated that he was requesting "a speedy tria in this cause" pursuant to section 103-5 of the
Code of Criminal Procedure of 1963 (725 ILCS 5/103-5 (West 2002)). But, the defendant
voluntarily withdrew this speedy trial demand just two weekslater. In hismotion to dismiss
the charges, the defendant contended that his filing and withdrawal of his speedy trial
demand were not relevant to theissue. He claimsthat his speedy trial rights were violated
because the State failed to bring hiscaseto trial within 120 days of the date the State charged
him with murder—within 120 days of December 23, 2003.

1120 In denying the defendant's motion without analysis, the trial court ssmply stated,
"Defendant’s motion to dismiss based upon Constitutional argumentsfor demand of speedy
trial is hereby denied.”

1121 The defendant again raised the speedy trial issuein hismotion for anew trial. After
a hearing with testimony on this motion, the trial court denied the motion without stated
reasoning.

1122 We address the merits of the defendant’s statutory speedy trial claim. In calculating
the 120-day statutory period, we must determine when thetime began to run. The defendant
urges us to conclude that the period began immediatel y—as soon as the defendant was taken
into custody relativeto the St. Clair County charges—without the necessity of awrittenformal
speedy trial demand, citing People v. Workman, 368 I11. App. 3d 778, 784, 858 N.E.2d 886,
891-92 (2006), and People v. Peco, 345 Ill. App. 3d 724, 730, 803 N.E.2d 561, 566-67
(2004). The court in Peoplev. Peco concluded that the plain and ordinary language utilized
by thelegislaturein the speedy trial statuteintended "that the 120-day speedy-trial periodrun

automatically, without a formal demand for trial, from the day a defendant is taken into
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custody.” Peco, 345111. App. 3dat 731, 803N.E.2d at 566. Accordingly, the defendant asks
us to calculate the 120-day period starting from the date the defendant was served with the
arrest warrant—-December 23, 2003.
1123 The cases cited by the defendant are distinguishable from the facts of thiscasein a
very significant respect. The defendantsin Peoplev. Workman and Peoplev. Peco were not
in custody on other charges, and so the only custodia event at issue was the one involving
the charges in those cases. Here, the defendant was already in custody for charges filed
against him in Brown County. Those charges preceded the murder charges in St. Clair
County. The Brown County officials prosecuted these chargesto conviction, and ultimately,
the defendant was sentenced to aterm of imprisonment for those crimes. A different set of
rules apply in a case where a defendant has charges concurrently pending in more than one
jurisdiction. The defendant’s situation is therefore governed by the requirements of the
Intrastate Detainers Act (730 ILCS 5/3-8-10 (West 2002)).
1124 Pursuant to statute, persons who are "committed to any institution or facility or
program of the Illinois Department of Corrections’ with charges pending in another county
of the state are entitled to application of the general rulesof the statutory speedy trial section
(725 ILCS5/103-5 (West 2002)). 725 ILCS5/3-8-10 (West 2002). In aspeedy trial demand
pursuant to the Intrastate Detainers Act, the defendant must include the following in his
demand:
"a statement of the place of present commitment, the term, and length of the
remaining term, the charges pending against him or her to be tried and the county of
the charges, and the demand shall be addressed to the state's attorney of the county
where he or she is charged with a copy to the clerk of that court and a copy to the
chief administrative officer of the Department of Correctionsinstitution or facility to

which he or sheis committed.” 730 ILCS 5/3-8-10 (West 2002).
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Asstated earlier, the defendant's demand in St. Clair County merely requested trial pursuant
to the speedy trial statutory section. That demand contained none of the statutory
requirements of the Intrastate Detainers Act.

1125 The State asks usto consider People v. Wiseman, 195 I1l. App. 3d 1062, 553 N.E.2d
46 (1990), as authoritative on this matter. In People v. Wiseman, this court held that the
defendant, who was awaiting trial in one county while charges were pending against himin
a second county, was not deemed to be in custody on the charges pending in the second
county "until such time asthe proceedings against himin the first county are terminated and
he then is either returned to or held in custody for the second county.” People v. Wiseman,
195111, App. 3d 1062, 1064, 553 N.E.2d 46, 48 (1990). InJuly 1987, the defendant Wiseman
was being housed in the Perry County jail awaiting the outcome of Perry County charges.
Id. at 1063, 553 N.E.2d at 47. Because of maintenance within the Perry County jail, the
defendant was transferred to the Randolph County jail. 1d. While in the Randolph County
jail, the defendant got into an physical altercation resulting in the filing of Randolph County
chargesfor aggravated assault. Id. The defendant was charged, bond was set, and probable
cause was found at a preliminary hearing in Randolph County. 1d. One week after the
preliminary hearing, the defendant was transferred back to Perry County to continue the
criminal processin that county. Id. The Perry County charges were ultimately dismissed,
but his probation was revoked, and he was sentenced to a term of imprisonment and
transferred to a Department of Corrections prison. 1d. Approximately 11 months after the
Randol ph County preliminary hearing, the defendant was transferred to Randolph County.
Id. Thedefendant filed a speedy trial motion to dismissthe Randol ph County chargeson the
basisthat because he was never freeto leavejail on those charges, he remained in Randolph
County custody for 191 days. Id. at 1063-64, 553 N.E.2d at 47. The defendant argued that

upon termination of the Perry County proceedings, his Randolph County speedy trial time

33



limit began running. 1d. at 1064, 553 N.E.2d at 48. The Randolph County circuit court
denied his motion on the basis that the defendant failed to invoke the provisions of the
Intrastate DetainersAct. 1d. Theappellate court explai ned that upon termination of the Perry
County proceedings, the defendant was transferred to the penitentiary and was neither
returned to nor held by Randolph County—and therefore did not enter into Randolph County
custody. Id. at 1065, 553 N.E.2d at 48. Upon being transferred to the penitentiary, "it was
incumbent upon [the defendant] to invoke the provisions of the Intrastate Detainers Act to
trigger his speedy tria rights.” Id.

1126 Applying the legal reasoning of People v. Wiseman, we find that the defendant's
speedy tria rights did not automatically start as he argues and that because he was not in St.
Clair County custody despite the charges pending against him in St. Clair County, he was
required to invoke his rights very specifically pursuant to the Intrastate Detainers Act.
Furthermore, the defendant's written speedy trial demand did not meet the dictates of the
statute, and consequently did not start the speedy trial time. We note that Judge Fiss made
acomment to the effect that the defendant wasin custody in both jurisdictions; however, that
statement was erroneous and does not in some way modify the law on custody.

1127 Alternatively, thedefendant arguesthat officialsinthetwo countiesconspired against
him to thwart his speedy trial rightsby keeping himinjail in Brown County, which provided
St. Clair County officials with extratime to prepare his arrest warrant for the more serious
St. Clair County charges. Specifically, the bond set in Brown County initially was quite
high—$2.5 million—and the defendant'stheory isthat the amount of that bond was artificially
high, given the crime charged. By setting such a high bond, there was no ability to make
bond—afact that he presumeswasknown by officials of both counties and served asameans
to further the conspiracy. Ultimately, the bond in Brown County was lowered to $100,000.

The defendant was still unable to make bond.
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1128 Thedefendant offersno proof that such aconspiracy transpired. Whilehealleges that
officials of both counties spoke to one another, we would not find that fact to be alarming
or even relevant to the argument he raises. Without proof of a contrary intent, there are
obvious reasons the parties could have communicated without the purpose of the contacts
being connected to conspiracy.

1129 Additionaly, we note that the matter of the bond set in Brown County is simply not
before us, and we do not have away of knowing, based upon the record in this case, why the
Brown County judge initially concluded that the bail needed to be set at $2.5 million. The
testimony of the Brown County State's Attorney at the defendant's posttrial motion provided
some background about the amount of the bond but failed to establish or even infer the
conspiracy alleged. He acknowledged that the bond amount was high and stated that the
Brown County trial judge was aware of the St. Clair County investigation. However, the
Brown County State's Attorney believed that the high bond was connected to the facts of the
Brown County crime with which the defendant was charged—specifically the fact that the
defendant's ex-wife had an order of protection in effect and that the defendant had broken
into and was discovered hiding in her home. The State's Attorney did not testify to any
wrongdoing relative to the Brown County charges or bond amount despite intense cross-
examination. The defendant's Brown County charges resulted in a conviction. For that
conviction, the defendant was sentenced to aprison term of four years. Thereisno evidence
alleged, nor argument made, that thisinitial arrest and subsequent prosecution and conviction
in Brown County was in some way without merit.

1130 Having reviewed the record in this case and after consideration of applicable legal
standards, we conclude that the defendant’s statutory speedy trial rights were not violated in
thiscase. The defendant's blanket assertion that the delay was presumptively prejudicial is

insufficient inthiscase. Furthermore, thereisno proof of official collusion asalleged by the
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defendant, and we will not presume an undue interference with the defendant's rights.

1131 Constitutional Speedy Trial Rights. We next turn to the defendant's constitutional

speedy trial argument, which is based upon his being arrested for the St. Clair County
charges while he was in custody outside of St. Clair County for the Brown County charges.
1132 While the defendant was in Brown County awaiting trial, 254 days passed from the
date the defendant was charged with the St. Clair County crime until hewasarraigned in St.
Clair County. Counsel onthe St. Clair County charge was appointed on the date of hisfirst
court appearance on September 2, 2004. The defendant argues that the nine-month passage
of time from December 23, 2003, until September 2, 2004, demonstrated the State's failure
to make adiligent good-faith effort to provide himwith aspeedy trial. The defendant argues
that this passage of time was presumptively prejudicial and that upon consideration of the
remaining three Barker v. Wingo factors (attribution of delay, assertion of his speedy trial
rights, and prejudice), we must concludethat hisconstitutional rightswereviolated. Barker,
407 U.S. at 530.

1133 Wereview thetrial court'slegal conclusion that the defendant's constitutional rights
were not violated on a de novo basis. Crane, 195 Ill. 2d at 52, 743 N.E.2d at 562. If
continuances of atrial setting are requested by or agreed to by the defendant, the speedy tria
clock istolled. Peoplev. Kliner, 185 I11. 2d 81, 114, 705 N.E.2d 850, 868 (1998).

1134 In arguing this issue, the defendant points out the 39-month gap from the date on
which thewarrant for hisarrest for the crime of first-degree murder was served and the date
histrial began. He argues that this extensive delay denied him his constitutional right to a
speedy trial. Generally speaking, delays beyond one year are construed to be presumptively
prejudicial. Doggett, 505 U.S. at 652 n.1.

1135 We have already determined that the defendant failed to properly assert his speedy

trial rights. Assertion of speedy trial rights is necessary before a court can reach the

36



conclusion that a defendant’s constitutional speedy trial rights have been violated. Barker,
407 U.S. at 530; Doggett, 505 U.S. at 651. However, even if we were to presume that the
defendant properly asserted his speedy trial rights, there is the matter of the delay and who
occasioned the delay. Once the defendant was actually taken into custody for this charged
crime, at his St. Clair County arraignment date of September 2, 2004, a significant majority
of the delays after that date and before trial were the result of requests by the defendant’s

attorneys or were agreements to delay by his attorneys,* with an additional delay being

'On September 2, 2004, the parties agreed to reset the case for a pretrial conference
on September 8, 2004 (6 days). On September 8, 2004, the defendant withdrew his earlier
pro sespeedy trial demand. On September 16, 2004, at the agreement of the parties, trial was
set for February 28, 2005. On October 26, 2004, the parties agreed to reset the case for a
pretrial conference on November 22, 2004 (27 days). On November 22, 2004, the parties
agreed to change the trial setting from February 28, 2005, until September 19, 2005 (203
days). The parties agreed to move apretrial conference from June 26, 2005, until June 30,
2005. On June 30, 2005, the parties agreed to modify the trial setting from September 19,
2005, until October 31, 2005 (42 days). On September 6, 2005, the defendant's appointed
public defender, Randall Kelley, was allowed to withdraw as counsel, and a new attorney,
Richard Sturgeon, was appointed in his place, with the agreement of both sidesthat thetrial
setting of October 31, 2005, would be continued until April 3, 2006 (154 days). By the
defendant's own motion on February 21, 2006, the case was continued from the April 3,
2006, setting until August 7, 2006 (126 days). By agreement of the parties, on May 16, 2006,
the parties continued the trial setting of August 7, 2006, until October 30, 2006 (84 days).
On July 18, 2006, the court allowed the defendant's motion to substitute attorneys, after
which attorneys Andrew Sosnowski and David Akemann would replace attorney Richard

Sturgeon, and also on the defendant's motion, continued the trial setting from October 30,
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ordered by the court as a discovery sanction to the defendant.? Based upon the fact that he
either asked for or agreed to the majority of the delays sought, we fail to see how the
defendant can now argue that he was prejudiced by the delay.

1136 Accordingly, we find that there was no constitutional violation of the defendant's
speedy tria rights.

1137 Other Claimed Constitutional Violations Following Arrest Occasioned by the Delay

1138 The defendant next contends that his constitutional rights were violated by the delay
in his presentation before a St. Clair County judge in this case (254 days). The defendant
arguesthat he did not receive an explanation of the charges against him, that counsel was not
appointed for him, and that hisright to be admitted to areasonable bail was denied-that the
$10 million set by the trial judge was excessive.

1139 Anaccused isguaranteed the right to counsel when charged with a crime by both the
sixth and fourteenth amendmentsto the United States Constitution with similar requirements
in our Illinois Constitution. U.S. Const., amends. VI, X1V; Ill. Const. 1970, art. |, 88 2, 8.
Inlllinois, aperson who hasbeen arrested must be presented to ajudge "without unnecessary
delay." 725 ILCS 5/109-1(a) (West 2002). While presentment is required without
"unnecessary delay,” that term is not defined and is therefore subject to the individual facts
and circumstances of each case.

1140 In this case, there is no question as to the relevant facts. The defendant was in jail
pending trial on other chargesin Brown County at the time that he was served with a copy

of the St. Clair County arrest warrant on December 23, 2003. He was not brought before a

2006, until January 22, 2007 (84 days).

*The court ordered the continuance on January 17, 2007, as a sanction and attributed
the delay to the defendant. Thetrial was continued from January 22, 2007, until March 26,
2007.
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St. Clair County judge until September 2, 2004. No counsel was appointed to represent him
inthese St. Clair County charges until hewas brought to St. Clair County. Thedelay at issue
was 254 days.

1141 Section 109-1 of the Code of Criminal Procedure of 1963 (the Code) requiresthat any
person who is placed under arrest either with or without a warrant must be taken without
necessary delay to the most accessible judge, where the judge will inform the defendant of
the charge and present a copy of the charge, advise of the right to counsel including
appointed counsel, schedule a preliminary hearing, and admit the defendant to bail. 725
ILCS 5/109-1 (West 2002).

1142 Asidefromthefact that the defendant raisesviolation of thissection for thefirst time
on appeal, the defendant failsto prove any prejudice resulting from the delay in thiscase, in
light of the fact that he was in jail awaiting trial in another county on other charges at the
time that he was charged and indicted in St. Clair County. The defendant provides no
evidence about what transpired in the Brown County court when his appearance was made
in that forum. Furthermore, the cases cited by the defendant in support of his claim are
inapposite as all of them involve actions within one county and issues with the defendant
being held without access to a judge, or an attorney, while a confession or statement is
procured by law enforcement. See, e.g., Peoplev. Willis, 215 11l. 2d 517, 535, 831 N.E.2d
531, 542 (2005) (confession made during 87 hours of awarrantlessarrest wasinadmissible);
People v. House, 141 I1l. 2d 323, 380, 566 N.E.2d 259, 284-85 (1990) (the defendant's
confession made at 37 hours of a 64-hour hold before being presented to a magistrate was
determined to be admi ssible becausethe defendant was unableto establish prejudice); People
v. Dove, 147 111, App. 3d 659, 667, 498 N.E.2d 279, 284 (1986) (afour-day delay between
the defendant's arrest and arraignment did not impact the voluntariness of the defendant's

confession).
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1143 Thedefendant raisesthefact that no preliminary hearing was scheduled, but because
he was indicted so closein timeto issuance of the arrest warrant, we are unable to glean the
prejudice the defendant could have suffered. Because of the indictment, any preliminary
hearing would have been pointless.

1144 The defendant also argues that his St. Clair County bail amount was excessive. He
compares his murder charge with other defendants in St. Clair County charged with
murder—which were lower than his. He cites no case law holding that a high amount of bail
equates to aviolation of section 109-1 of the Code. We agree with the State's position that
consideration of thisissueisirrelevant, because the amount of bail in St. Clair County would
only have become an issue if he had been able to make bail in Brown County. The bond
amount waslowered in Brown County and yet the defendant still did not post bond. Hewas
unableto establish that he could have madebail in Brown County. He provided no proof that
he had attempted to post bond in Brown County. The outcome of the Brown County charges
was aterm of incarceration. Therefore, upon that event, whether or not hisbail in St. Clair
County wastoo high was not relevant. Furthermore, wefind no proof—or argument on this
point—that the defendant was prejudiced in any way by the amount of bail set in St. Clair
County.

1145 Theremedy sought by the defendant for the State’'salleged viol ations of section 109-1
of the Code is discharge and dismissal of the charges against him. He seeks this remedy
pursuant to section 12 of article | of the Illinois Constitution (I1l. Const. 1970, art. I, § 12).
The defendant cites no authority for the proposition that violations of section 109-1 are
entitled to the constitutional remedy sought. Section 12 of article | of the Illinois
Constitution has been explained by our Illinois Supreme Court as being simply " ' "an
expression of a philosophy and not a mandate that a ‘certain remedy' be provided in any

specific form.” ' " Segersv. Industrial Commin, 191 1l. 2d 421, 435, 732 N.E.2d 488, 497

40



(2000) (quoting DeLuna v. &. Elizabeth's Hospital, 147 111, 2d 57, 72, 588 N.E.2d 1139,
1145 (1992) (quoting Sullivan v. Midlothian Park District, 51 I1I. 2d 274, 277, 281 N.E.2d
659, 662 (1972))).

1146 For the reasons stated, we do not find that the defendant established a constitutional
violation or prejudice that would warrant discharge and dismissal of the charges.

91147 Failureto Provide Funds for Expert Witnesses and | nvestigative Services

1148 Indigence. Inlllinois, an indigent person charged with a capital offenseis allowed
to request expert witness fees. The statute provides that in capital cases, if the court
determines that the defendant is indigent the court may order the county to pay necessary
expert witnesses for a defendant's reasonable compensation not to exceed $250. 725 ILCS
5/113-3(d) (West 2002). The lllinois Supreme Court extended application of this sectionto
noncapital felonies. People v. Watson, 36 Ill. 2d 228, 235, 221 N.E.2d 645, 649 (1966).
However, there must first be a showing that the expert's services are necessary to prove a
crucial issue in the case, and also that the lack of funds would prejudice the defendant.
Peoplev. Glover, 49111. 2d 78, 83, 273 N.E.2d 367, 370 (1971), overruled on other grounds
by Peoplev. Lopez, 207 111. 2d 449, 800 N.E.2d 1211 (2003). In 1983, our Illinois Supreme
Court ruled that courts could exceed the statutory limit of $250 and that in certain situations
the entitlement to assistance of investigators and experts could extend to private counsel.
People v. Kinion, 97 Ill. 2d 322, 335-36, 454 N.E.2d 625, 631 (1983). When atrial court
refuses a defendant’s request for expert witness fees, we review that decision to determine
if the trial court abused its discretion. People v. Wilson, 117 1ll. App. 3d 744, 749, 453
N.E.2d 949, 952 (1983).

1149 Inthiscase, thedefendant filed apro serequest for appointment of counsel on August
24, 2004. On September 2, 2004, the defendant informed the court that hewaswithout funds

to employ private counsel. In response to this statement, the court declared that the
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defendant wasindigent and appointed an attorney to represent him. The court al so appointed
a specia investigator on the defendant's behalf. Despite his claims of poverty, private
attorneys at various times entered appearances on the defendant's behalf. On July 18, 2006,
private counsel filed a motion seeking the appointment of experts and the continued
appointment of the specia investigator. No specifics about the expert witnesses that were
needed were included in the motion. That motion was taken under advisement on August
29, 2006. The State responded that the appointment of experts was not supported in cases
where the defendant had privately retained attorneys. On October 24, 2006, the trial court
determined that the defendant was no longer indigent, as the defendant then had private
counsel.

1150 The Statearguesthat despitethefact that the defendant originally claimed that he was
indigent, hisprivate attorneys never represented to thetrial court that they were representing
the defendant on a pro bono basis. The State suggests that the defendant's attorneys could
have been funded by a third party, but acknowledges that athough Illinois has not
specifically ruled on thisissue, other federal and state courts that have ruled upon thisissue
have overwhelmingly held that indigency is a personal matter such that third-party
contributions to a defense do not transform an indigent defense into a nonindigent defense.
See Fullan v. Commissioner of Corrections, 891 F.2d 1007, 1011 (2d Cir. 1989); Sate v.
Vaughn, 279 SW.3d 584, 600-01 (Tenn. Ct. App. 2008); Hill v. Sate, 304 Ark. 348, 350-51,
802 S\W.2d 144, 145 (1991) (per curiam); Ex parte Sanders, 612 So.2d 1199, 1201 (Ala.
1993); Satev. Jones, 707 So.2d 975, 977-78 (La. 1998); Satev. Huchting, 927 SW.2d 411,
419 (Mo. Ct. App. 1996); Widdis v. Second Judicial District Court, 114 Nev. 1224, 1229,
968 P.2d 1165, 1168 (1998); Statev. Burns, 2000 UT 56, 11125-32, 4 P.3d 795, 800-02; Sate
exrel. Rojasv. Wilkes, 193 W.Va. 206, 208, 455 S.E.2d 575, 577 (1995).

1151 From our review of therecord it is clear that the defendant's attorneys represented to
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the court that hewasindigent. Thisrepresentation wasinaformal offer of proof on October
4, 2006, during which his attorneys pointed out the fact that he had not been employed for
the previousfour years dueto incarceration and that he did not own any property. Whilethe
attorneys may not have formally told the court that they were representing the defendant on
apro sebasis, we do not find this discrepancy to berelevant. By formally advising the court
of the defendant's personal indigence, we find, as have many other courts, that indigenceis
a status that is personal to the defendant and that therefore whether or not the fees of the
defendant's attorneys were paid by athird party or partiesis not relevant.

1152 Expert Witnesses. Because we find that the defendant was indigent, we turn to the

next part of the analysis. Were the expert witnesses for which defense counsel sought
funding crucial to hisdefense? The defendant's attorneys note the difficulty of thisquestion
due to the fact that the matter was not discussed or argued at the trial court level. Without
more, the court has no way to determine whether the necessity of expert witnesses was
crucial to hisdefense. On July 18, 2006, the defendant filed his motion for appointment of
experts and for the continued appointment of a specia investigator. In this motion, the
defendant represented that he "may be in need of assistance from expert witnesses." In his
memorandum accompanying thismotion, the defendant referenced the State'sexpert witness
plan and simply indicated that he required funding in order to have the State's evidence
reviewed and to provide him with ameaningful defense. The defendant did not specify any
critical issue for which expert testimony was required in his defense.

1153 We find that the facts of this case are similar to those in People v. McCoy, 281 Ill.
App. 3d 576, 666 N.E.2d 805 (1996). The defendant in McCoy was facing first-degree
murder charges and sought funding in order to retain an expert for his defense. Id. at 583,
666 N.E.2d at 810. His motion specified that the expert would be for the purpose of

exploring the possible affirmative defense of voluntary intoxication. 1d. After being
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examined by an entity called the Psychiatric Institute, whose report the defendant
successfully barred from usage at histrial, the defendant renewed his motion for funding,
stating that he was indigent and that his family could not afford to procure such an expert.
Id. The defendant did not make a pretrial offer of proof establishing a factual need for
obtaining the services of this type of expert witness. Id. In light of this failure, the court
concluded that the defendant’s constitutional rightswere not viol ated because fundswere not
provided to him because the defendant failed to make a threshold showing “that expert
testimony would be crucial to his defense.” 1d.

1154 In this case, the defendant never outlined what his needs were relative to expert
witnesses, and he certainly never made an offer of proof of those needs when seeking
funding. Therecord indicatesthat the defendant ultimately secured his own expert on DNA
issues in order to respond to forensic crime scene evidence offered by the State, and the
results of this expert involvement was utilized by his attorneys at trial. We will not engage
in speculation about the purpose for any expert witnesses the defendant may have wanted to
retain in order to defend his case. We hold that the defendant failed to establish a critical
need for expert witnesses in the defense of his case, and we further conclude that the
defendant's constitutional rights were not violated. Thetrial court's ruling denying funding
for expert witnesses does not amount to an abuse of discretion.

1155 Investigative Services. Withrespect totheinvestigative servicesthedefendant sought

inthiscase, thereisno statutory provision about investigatorsasthereisfor expert witnesses.
Investigation is clearly different in scope than expert testimony, as the very nature of an
expert witness involves a specific focus of expertise on a topic. However, an indigent
defendant may make athreshold showing that an investigator is necessary to proveacrucia
issue and that the defendant'sindigencewould resultin severeprejudice. Peoplev. Veal, 110

I11. App. 3d 919, 926, 443 N.E.2d 605, 610 (1982).
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1156 Again, we confirm that the trial court's determination that the defendant was not
indigent was erroneous, but we conclude that the defendant’s claim fails on the same basis
as it did on the matter of expert witness funding. The defendant wholly fails to establish
need on a crucial issue. When the defendant first sought the services of the requested
investigator, hemerely stated that hewasin need of continued investigativeassistance. Later
he renewed this request but again failed to specify any crucial issue. While the defendant
stated that the first appointed investigator developed a number of leads that necessitated
follow-up, he provided no specifics about these leads to the court. Therefore, the defendant
failed to establish that follow-up on leads, in the generic sense, amounted to acrucial issue.
1157 The defendant claims that he was prejudiced by the court's denial of his request for
funding, but does not establish on appeal how, in fact, he was prejudiced by thisrefusal to
fund additional investigative services.

1158 The court's order denying funding for additional investigative services was not
erroneous. The defendant failed to establish the level of need required in order to receive
such funding. Accordingly, we do not find that the trial court's ruling amounted to an abuse
of discretion.

1159 Falureto Grant the Defendant's Motion for aBill of Particulars

1160 The State filed a notice of intent with the court on September 2, 2004. That notice
indicated that the State planned to submit afelony murder instruction which would indicate
that thefelony at i ssuewas attempted aggravated criminal sexual assault pursuant to sections
12-14 and 12-13 of the Criminal Code of 1961 (720 ILCS 5/12-14, 12-13 (West 2002)). As
the State explained to thetrial court at the hearing on the request, there was only one murder
charge, but the State was notifying the defendant of itsintent to instruct thejury on different
theories of that one murder charge—one of which being the felony murder at issue. If the

Statewas successful and obtained aconviction, the State al so intended to usethe samefelony
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as an aggravating factor under which they would pursue a sentence of natural-life
imprisonment.
1161 In response, the defendant sought a bill of particulars (725 ILCS 5/114-2 (West
2002)), asking the court to order the State to providethefollowing information regarding the
charged offense as well as the qualifying felony:
1. Theexact timeand date that the occurrencesallegedly took placeand all of the
events listed;
2. The exact street address and physical description of the location where the
occurrences allegedly took place;
3. Whether the defendant was being charged as a principal or one who was
merely accountable;
4, Thespecificactsallegedly committed by the def endant which would constitute
the offense of first-degree murder; and
5. The particular acts alegedly committed by the defendant which would
constitute the aleged attempted aggravated criminal sexual assault.
Thedefendant took issuewith the attempted aggravated criminal sexual assault aspect of this
case-that this crime was not originally mentioned in the indictment.
1162 A hill of particulars must be filed before or within a reasonable time after the
arraignment and "shall specify the particulars of the offense necessary to enable the
defendant to prepare his defense.” 725 ILCS 5/114-2(a) (West 2002). The trial court has
broad discretion on whether to grant or deny arequest for abill of particulars, and unlessthe
trial court's denial constitutes an abuse of discretion, that denial does not deprive the
defendant of hisright to afair trial. People v. O'Connell, 84 Ill. App. 2d 184, 193, 228
N.E.2d 154, 158 (1967). Inorder for thedenial of abill of particularsto amount to reversible

error, the defendant must show some evidence of prejudice. Peoplev. Ward, 302 I1l. App.
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3d 550, 559, 707 N.E.2d 130, 137 (1998).

1163 In deciding the necessity for a bill of particulars, the trial court may consider the
discovery that the State hastendered to the defendant. Peoplev. Smith, 259 111. App. 3d 492,
497, 631 N.E.2d 738, 742 (1994). A defendant isnot allowed to utilize the vehicle of abill
of particularsin order to obtain ageneral disclosure of the State's evidence. Ward, 302 I11.
App. 3d at 559, 707 N.E.2d at 137.

1164 In this case, at the time when the request for a bill of particulars was filed in
September 2006, the State had provided defense counsel with approximately 7,000 pages of
discovery, which the State contended adequately indicated what evidence would be used to
prove an attempted aggravated criminal sexual assault. The prosecutor explained that the
specific items sought by the defendant in itsrequested bill of particulars-the date, time, and
place, amongst others—were already in theindictment. Thefelony murder instruction would
simply present adifferent theory of first-degree murder to the jury for consideration. Even
so, the prosecutor informed thetrial court that the grand jury proceedings were very specific
as to the State's theory of the case. The defendant correctly points out that the grand jury
proceedings do not appear to be an official part of the common law record in this case at the
time that the request was filed, but the record supports that the transcript was prepared and
given to the defendant's counsel by court order dated September 8, 2004. So, while the
transcript of the grand jury proceedings is not included in the record, defense counsel
received a copy of the transcript.

1165 Thetria court denied the defendant's request for a bill of particulars. Therecord is
unclear of the basisfor thetrial court'sdenial. On appeal, the defendant does not argue how
the court'sdecision amounted to an abuse of discretion. Accordingly, wedo not seeany basis
upon which we could conclude that the denial of the bill of particulars request amounted to

an abuse of discretion.
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1166 Even if we concluded that the denial amounted to an abuse of discretion, the
defendant would still need to establish prejudice. Weknow that the State pointed specifically
to the grand jury proceedings asthe foundation for the felony murder instruction request. In
order to analyze whether or not the defendant was prejudiced, we examine the relevant
evidence introduced at the grand jury proceeding.

1167 Amy'sbody was discovered in the women's restroom of the business where she was
working on the date of her murder. She was partially nude from the waist down, and her
shirt and brawerein astate of disarray. Her pants, underwear, and tennis shoes were in the
men's restroom. Amy'stampon had been removed from her body. She died from a gunshot
wound to the head. A sexual assault kit was collected but there was no evidence of semen
found in her vagina, while the rectal swab was inconclusive.

1168 The defendant's ex-wife, Dawn Ritchey, provided information that was included in
thegrand jury proceedings. Onthedate of the murder, the defendant came homewithalarge
amount of blood or something that |ooked like blood on hispants. Hewasno longer wearing
the jacket that he had been wearing earlier that day when he left the marital home. Upon
arriving home, the defendant went to his bedroom to watch pornographic movies. Dawn
Ritchey also informed police officials that the defendant no longer was sexually interested
in her and that she had found alisting for the defendant accompanied by his photograph in
a swinger's magazine. The subsequent police search of the Phillips home resulted in the
seizure of two bags containing pornographic material, including a swinger's magazine.
1169 In light of the information provided in the grand jury hearing, we agree with the
State's position that there was little mystery about the approach the State planned relative to
establishing the attempted sexual assault in order to utilize the felony murder instruction.
While 7,000 pages of discovery documentswould be adaunting amount to review, giventhe

specific direction by the prosecutor that information related to the attempted sexual assault
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was in the grand jury proceedings, and given the specifics of that testimony and evidence,
we conclude that there was no prejudice to the defendant by the court's denial of his request
for abill of particulars.

1170 Fallureto Grant the Defendant's Motion for Additional Discovery

1171 Inadditiontotheinformationsoughtinthebill of particulars, thedefendant also asked
the court for a list of witnesses that the State intended to call, along with the witnesses
contact information. He asked for the same information about expert witnesses and also
copies of their reports and any opinions they could be expected to deliver. The defendant
sought lists of all physical evidence the State intended to use at histrial and the name of the
current custodian of each piece of evidence. He asked the State to provide any information
inits possession that wouldindicate adifferent perpetrator of the crime-whether any witness
had identified anyone else as the perpetrator.

1172 Whilethe motion wasfiled, we have thoroughly reviewed the transcript of the court's
hearing on multiple motionson August 29, 2006, and concludethat thetrial court did not rule
upon this motion. Therefore, thisissueis not properly before us.

1173 Motion to Suppress the Defendant's Videotaped Statement

1174 Thedefendant arguesthat thetrial court erred in denying hismotion to suppress. The
motion advanced two arguments. The defendant argues that his wife was the source of
informationwhichledtothisinterview, and theinformation she provided wasprivileged, and
that therefore the interview wasthe fruit of that poisoned tree. Secondly, he argues that the
statement should be suppressed because hewasnot read Miranda warningsat an even earlier
time prior to the beginning of the recorded interview—at the moment he was stopped on the
parking lot of his place of employment.

1175 Marital Privilege. One spouse cannot testify in criminal proceedingsagainst the other

spouse about communicationsor admissionsduringthemarriage. 7251LCS5/115-16 (West
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2002). The purpose of a marital privilege is grounded in the preservation of family and
marital harmony. Peoplev. Hall, 194 11l. 2d 305, 336, 743 N.E.2d 521, 539 (2000); People
v. Evans, 277 11l. App. 3d 36, 44, 660 N.E.2d 240, 246 (1996). Thereisapresumption that
all interspousal communications are intended to be confidential. Peoplev. Murphy, 241 111.
App. 3d 918, 924, 609 N.E.2d 755, 760 (1992). InIllinois, the marital privilege can protect
statements of a person’s spouse in criminal proceedings whether or not an objection to the
statements is lodged. People v. Sanders, 111 Ill. App. 3d 1, 8-9, 443 N.E.2d 687, 692-93
(1982), rev'd on other grounds, 99 I11. 2d 262, 457 N.E.2d 1241 (1983).

1176 Thedefendant's argument on appeal isthat because the original warrants were based
upon the receipt of privileged communications between he and his then wife, Dawn, the
December 17, 2003, statement must be suppressed as fruit of the poisonous tree.

1177 The State correctly pointsout that the defendant rai sesthisargument for thefirst time
on appeal and that therefore the argument is properly considered to be waived. People v.
Johnson, 250 I11. App. 3d 882, 892, 620 N.E.2d 506, 511 (1993).

1178 However, even if the issue was not waived by the defendant's failure to raise the
marital privilege in his motion to suppress, the defendant's argument fails. While the
defendant is correct that amarital privilege existsin Illinois, that privilege does not exist in
all circumstances. The marital privilege appliesto testimony of one spouse against another
spouse. 725 ILCS 5/115-16 (West 2002). The privilege provides that "[n]either [spouse]
may testify asto any communication or admission made by either of them to the other or as
to any conversation between them during marriage.” 1d. Wording of statutes must be given
their plain meaning. People v. Cordell, 223 I11. 2d 380, 389, 860 N.E.2d 323, 330 (2006).
1179 The defendant'swife did not testify about conversations she had with the defendant.
She was interviewed about these conversations, but the statute-and therefore, the

privilege—extends only to testimony under oath. Therefore, the information Dawn Phillips
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provided to the police was not protected from use by the marital privilege. Because we do
not conclude that Dawn's conversation with the police officers contained privileged
information, we decline to hold that the resulting interview of the defendant should have
been barred from use as fruit of the poisonous tree.

1180 Miranda and Custody. The defendant asked thetrial court to suppress his recorded

statement on the basis that it was coerced due to the surrounding factual circumstances. He
claims that the police officers descended upon him in the parking lot of his place of
employment on December 17, 2003, and that he was compelled by coercion to speak to the
officers. He argues that he was not going to be allowed to depart the area, nor to use his
vehicle. He aso claims that because he was employed by the State of 1llinois, and because
the officers had already communicated with his supervisor, he felt compelled to give an
interview or risk losing hisjob. 1nessence, the defendant arguesthat hewasnot freeto leave
from the moment that he was approached by the officers on the parking lot, and that he was
under arrest.

1181 The trial court's findings of fact and credibility determinations are given great
deference upon review of acourt'sruling on amotion to suppress. Inre Christopher K., 217
[11. 2d 348, 373, 841 N.E.2d 945, 960 (2005). We will not overturn a ruling suppressing
evidence unlessthe order ismanifestly erroneous. Peoplev. Sater, 228111. 2d 137, 149, 886
N.E.2d 986, 994 (2008).

1182 In ruling upon a motion to suppress a confession, the court must first determine
whether theaccused was"in custody” during theinterview process. Mirandav. Arizona, 384
U.S. 436, 444 (1966). The Miranda warnings are only required when an accused is in
custody. 1d.; Peoplev. Lucas, 132 Ill. 2d 399, 417, 548 N.E.2d 1003, 1009 (1989). The
custodial interrogation that triggers the need to provide the warnings occurs after the person

"hasbeen taken into custody or otherwise deprived of hisfreedom of actioninany significant
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way." Miranda, 384 U.S. at 444. Thesafeguardsprovided by the Miranda warningsbecome
applicable when the person'sfreedom is curtailed on the level of aformal arrest. Berkemer
v. McCarty, 468 U.S. 420, 440 (1984) (citing California v. Beheler, 463 U.S. 1121, 1125
(1983)).

1183 In ruling upon a motion to suppress a confession, the court must first determine
whether the defendant was"in custody” while hewasbeing interviewed. Miranda, 384 U.S.
at 444. The determination of whether or not the suspect is in "custody"” is tested by an
objective standard—what a reasonable person in the suspect's situation would perceive.
United Statesv. Mendenhall, 446 U.S. 544, 554 (1980). To conclude that the statement was
or was not given in a custodial setting, the court must look to all circumstances of the
guestioning and then analyze those circumstances from an objective basis-whether "a
reasonable person would have believed that he was not freeto leave.” 1d.

1184 Inaccordance with Mendenhall, the Ilinois Supreme Court in Peoplev. Bolden, 197
[11.2d 166, 181, 756 N.E.2d 812, 820 (2001), listed police conduct determinative of seizure.
The Bolden court stated:

"Among the circumstances a court may consider in determining whether a
person has been seized for fourth amendment purposes are the presence of multiple
officers, the display of weapons by an officer, the touching of the person by the
officers, the officers use of language suggesting that the person iscompelled to obey,
and the occurrence of practicesthat normally accompany an arrest, such as searching,
handcuffing, and fingerprinting.” Bolden, 197 Ill. 2d at 181, 756 N.E.2d at 820.

1185 InYarboroughv. Alvarado, the United States Supreme Court reaffirmed that to start,
the circumstances surrounding the suspect's questioning must be considered and that given
those circumstances, the court must determine whether areasonable person felt that * *he or

she was not at liberty to terminate the interrogation and leave.' " Yarborough v. Alvarado,
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541 U.S. 652, 663 (2004) (quoting Thompson v. Keohane, 516 U.S. 99, 112 (1995)). The
objective nature of the"in custody"” test does not involvetheindividual idiosyncracies of the
person-ike the age or prior experience with police. Yarborough, 541 U.S. at 666-67. The
Yarborough Court reaffirmed that the circumstances surrounding the suspect's questioning
must be considered first and that, given those circumstances, the court must determine
whether a reasonable person felt that " 'he or she was not at liberty to terminate the
interrogationandleave.'" Yarborough, 541 U.S. at 663 (quoting Thompson, 516 U.S. at 112.
In a case involving a 17-year-old suspect, the Yarborough Court found that the objective
nature of the"in custody" test does not involveindividual idiosyncrasies-such asageor prior
experience with police. Yarborough, 541 U.S. at 666-67. The Supreme Court clarified the
objectivity required:

" '[T]heclarity of [Miranda's] rul€' [citation] *** ensur|es] that the police do not need

'to make guesses as to [the circumstances| at issue before deciding how they may

interrogate the suspect’ [citation]. ***

*** [T]he objective Miranda custody inquiry could reasonably be viewed as
different from doctrinal teststhat depend on the actual mindset of aparticul ar suspect
Kkk xRk
*** |n most cases, the police officers will not know a suspect's interrogation

history. [Citation.] Even if they do, the relationship between a suspect's past

experiences and the likelihood a reasonable person with that experience would feel

free to leave often will be speculative." Yarborough, 541 U.S. at 667-68 (quoting

Berkemer v. McCarty, 468 U.S. 420, 430-31 (1984)).
1186 In People v. Sater, the Illinois Supreme Court listed an expanded version of the
factorsto be considered in determining if a suspect is"in custody":

"(1) thelocation, time, length, mood, and mode of the questioning; (2) the number of
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police officers present during the interrogation; (3) the presence or absence of family
and friends of theindividual; (4) any indiciaof aformal arrest procedure, such asthe
show of weapons or force, physical restraint, booking or fingerprinting; (5) the
manner by which the individual arrived at the place of questioning; and (6) the age,
intelligence, and mental makeup of the accused.” Sater, 228 Ill. 2d at 150, 886
N.E.2d at 995.
1187 Weturntothefactsof thiscase. We havereviewed the testimony of the officers and
have reviewed the entirety of the videotaped interview of the defendant. While there were
six officersinvolved with the investigation that morning, only two officers approached the
defendant on the parking lot of his place of employment. No weapons were displayed or
drawn. The officersdid not useforce or threaten any use of force. The defendant is correct
that he would not have been allowed to use his own vehicle. At that point, the officers
already had a search warrant that allowed them to search the defendant's vehicle. But the
defendant was unaware at that time that the officers had the warrant. In response to the
officers request to ask the defendant some questions, he stated that he first needed to speak
with his attorney. He did so. Following this conversation, the defendant agreed to be
transported in order to participateinthisinterview. The defendant was not handcuffed. The
defendant sat in the front seat of the police vehicle. There were three officersin the vehicle
with him. The officersdid not ask him any questions while driving. On the way to the Mt.
Sterling police department, the defendant's attorney called the defendant, and ultimately, the
location of theinterview changed to hisoffice. Enrouteto the attorney's office, the officers
stopped the vehicle twice to allow the defendant to use the restroom. When the defendant
wanted a beverage, the officers purchased him asoda. The defendant does not contend that
he was told that he could not leave, or that he was threatened, or that the officers made him

any promises. The defendant was allowed to consult with his attorney before theinterview,
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and was allowed to sit next to his attorney during the interview, which was taped at his
attorney's request.

1188 From our review of the videotape, we note that the officers present in the interview
were dressed professionally, but not in uniform. No gunswere evident. Theinterview was
cordia. The videotape reflected that the defendant was very much at ease. He was clearly
under no duress. He was Mirandized at the beginning of the hearing and confidently stated
that he understood those warnings.

1189 Consideringthetotality of the circumstances, there simply isno basisto conclude that
the trial court's order denying the defendant's motion to suppress the interview was
manifestly erroneous. The parking lot encounter did not amount to a custodial setting and
no Miranda warningswere necessary. The defendant's freedom was not curtailed on alevel
that equated to an inability to leave, and we conclude that based upon the totality of these
circumstances, a reasonable person would have felt free to leave.

190 Violation of Motion in limine and Denial of Reguest for Mistrial

1191 Thedefendant next arguesthat thetrial court erredindenying hisrequest for amistrial
on the basis that the jurors heard reference to an order of protection—about which there had
been apretrial motioninlimineto protect the defendant from such references. Thedefendant
contends that denial of his mistrial requests resulted in denial of hisright to afair trial.

1192 On April 26, 2005, the defendant filed a motion in limine for an order which would
exclude any evidence at trial that the defendant had been previously charged with and/or
convicted of any criminal offenses or had " otherwise been involved in other crimes, wrongs
or acts." On January 13, 2006, hefiled avirtually identical request with thetrial court. On
November 9, 2006, the motions were argued. At issue was whether the State could use
certified copiesof thedefendant'sconvictionsfor perjury, burglary, and obstruction of justice

if the defendant took the stand at trial to testify on his own behalf. The State's Attorney at
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this hearing stated on the record that they were not attempting to impeach or otherwise use
evidence of the defendant’'stwo convictionsfor unlawful violation of an order of protection.
The written order denied the defendant's request to keep out the convictions for perjury,
burglary, and obstruction of justice, but granted the motion as to all other bases.

1193 Thedefendant also filed amotion for redaction of the December 17, 2003, videotaped
statement rel ative to the defendant's use of the term "order of protection.” Defense counsel
raised this issue again on the day before the trial began.

1194 During the trial, the State played the videotaped interview for the jury. Without
redaction, the jury heard, " She got an order of protection against me, basically an attack on
her." Immediately, counsel for the defendant asked for a mistrial on the basis that this
violated the motion in limine. Thetrial court denied the motion for amistrial on the basis
that the failure to redact that phrase in the taped interview was inadvertent.

1195 Thejury also heard the testimony of the father of a State witness, Emily Hea Buss.
On direct examination, thiswitness testified, "The only time | spoke with Dawn was when
the order of protection, or whatever, went bad and things started turning out that come up that
| couldn't put up with Ed." Defense counsel again sought amistrial. Thetrial court denied
therequest. Thetria court also refused to hold the witness in contempt of court. The State
represented that it had admonished the witness before he took the stand.

1196 A mistrial should only be granted if an error is so grave that it impacted the
fundamental fairness of the trial, such that continuing the trial would defeat the ends of
justice. People v. Sms, 167 Ill. 2d 483, 505, 658 N.E.2d 413, 423 (1995). We will not
disturb the trial court's ruling unless that decision amounted to an abuse of discretion. 1d.
1197 Theviolation of amation in limine can serve as the reason for amistrial—but only if
the defendant was fundamentally denied hisright to afair trial. People v. Hall, 194 11l. 2d
305, 342, 743 N.E.2d 521, 542 (2000).
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1198 Mention of Order of Protection on December 17, 2003, Taped Interview. With

respect to the videotaped interview, from our review of the record, there was no specific
court ruling relative to the contents of that taped interview. The defendant did ask thetrial
court to redact the tape—-but made absolutely no reference in his motion to the "order of
protection” reference made by the defendant. Instead, the defendant focused on hisassertion
of hisfifthamendment privilege against self-incrimination and on hisrequest that hislawyer
be present during thisinterview. The defendant’'s counsel asked the court at the hearing to
redact "any other statements that were made [by the defendant] that correspond with your
previous rulings, any nature of the—anything else that was asked of him that violates your
previousorders.” Asthe State points out, however, theonly "prior ruling" to which defense
counsel could have been referring was the order that the defendant could not be impeached
by convictions for order of protection violations if he took the stand to testify at trial. An
agreement not to impeach the defendant with convictions for order of protection violations
isafar cry from areferenceto hisex-wife seeking an order of protection. We agree with the
State's position that it is a stretch of an argument to assume that the defendant wanted that
reference redacted from the tape. Furthermore, the parties agreed to advise all witnessesto
make no references to an order of protection. It would seem then that the parties were not
contemplating the order of protection reference on the tape when agreeing to counsel
witnesses prior to live testimony before the jury. When faced with the mistrial motion, the
prosecutor stated on the record that he did not think that the parties agreement regarding
advising all witnesses to avoid that reference would extend to the videotaped interview of
the defendant himself.

1199 We conclude that the mention of an "order of protection" on the videotape did not
warrant amistrial when considered with the facts that the defendant did not seek to have that

statement redacted from that tape even though he knew that the statement was on the
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videotape, and that the defendant did not object to the tape being admitted into evidence.
Thejury heard no details about the order of protection other than the defendant's reference.
There was no reference on the tape to the fact that the defendant was ultimately convicted
of violations of that order of protection. Even the context of the reference on the tape was
telling. Thereference on the tape was not a question by the police officers, but was brought
up by the defendant asameansto explain to the officersthat hiswife, Dawn, wasthreatening
him in his divorce proceeding relative to the information he knew about this murder. He
used thisorder of protection as ameans by which he could establish hisposition asavictim
in his own situation-that he would not have come to the officers' attention but for the fact
that hiswife wasthreatening him, and in fact made good on her promises. We note al so that
the defendant did not ask that the jury be instructed to disregard any mention of an order of
protection. Such an instruction would typically be considered a sufficient remedy for an
inadvertent mention, asajury is presumed to follow a court'sinstructions. Peoplev. El, 83
II. App. 3d 31, 41, 403 N.E.2d 547, 555 (1980).

1200 Thetrial court's order denying the mistrial did not amount to an abuse of the court's
discretion.

1201 Reference by Witness to Order of Protection. From our review of the transcript of

John Hackman's testimony, it is clear that the State did not elicit this reference to an "order
of protection.” The Staterepresented to the court that it did, infact, admonish Mr. Hackman,
but apparently in the stress of testifying in court, the words were uttered by mistake. The
witness was being asked if he had spoken to the defendant's ex-wife, Dawn, a number of
times. He testified that he had not spoken to Dawn on a number of occasions and
furthermore that the only time he had done so was "when the order of protection *** went
bad.”

1202 Weagreewiththetrial court'sassessment that thiserror on the part of thewitness was
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not of a significant magnitude such that the defendant's right to afair trial was prejudiced.
The reference was fleeting, without any additional substantive details. The order of
protection itself had no relationship to the victim, but involved only the defendant's wife.
Therewasno referenceto violationsand convictions of an order of protection. Additionally,
the defendant did not ask the court to instruct the jury to disregard the reference, although
he could have done so. We find no basis to conclude that the trial court's denia of the
request for amistrial amounted to an abuse of discretion.

1203 Testimony of Witness Emily Hea Buss by Videotaped Deposition

1204 Thedefendant arguesthat hisconstitutional right to confront thewitnessesagainst him
was violated by the court's allowance of Emily Buss's videotaped deposition. U.S. Const.,
amend. V1.

1205 OnMarch 23,2007, the State sought acontinuance of the March 26, 2007, trial setting
on the basisthat amaterial witness, Emily Hea Buss, would not be available to testify at the
impending trial due to medical issues related to her pregnancy. The State proposed a new
setting of May 7, 2007. The defendant objected. At the hearing, the State explained that
Emily was pregnant with her fourth child and that the baby's due date was April 17, 2007,
but that Emily had not carried a baby past the thirty-seventh week in any of her previous
three pregnancies. She had been rushed to the hospital on March 18, 2007, because she was
in preterm labor. Physicians were able to stop the labor process, but the contractions
continued. OnMarch 23, 2007, Emily spokewith the assistant State's Attorney to advisethat
her obstetrician explained that she was 20% dilated and 50% effaced. Emily indicated that
she was now not ableto testify on March 26, 2007, but that she would testify after the baby
was born.

1206 The State then made an offer of proof to thetrial court relative to the reason for need

of Emily'stestimony. Essentially, Emily would testify that she had a conversation with the
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defendant in the fall of 2003, in which he told her about how he happened upon the murder
scenein O'Fallonand what actionshetook immediately thereafter. What Emily would testify
to differed from the statement the defendant himself gave to investigators on December 17,
2003. Additionally, the defendant allegedly told Emily that helied to hiswife on December
31, 1999, about the source of blood on his pants. Finally, Emily was expected to testify that
the defendant told her on or about October 9, 2003, that he had spoken to O'Fallon
investigators about what he witnessed. In objecting to this continuance request, defense
counsel argued about thetiming of the motion, about whether Emily HeaBusswasamaterial
witness, and that her medical situation, without expert testimony, should not prevent her
attendance at trial. Defense counsel offered to agree to the continuance if the State would
allow the defendant's release on bond. The State offered a stipulation to the key parts of
Emily'stestimony, if the defendant would agree, in which case there would be no reason to
continue the case.

1207 Thetrial judge stated that he was inclined to grant the continuance, unless some sort
of stipulation could be achieved. Ultimately, the parties agreed to take Emily's deposition
which could be used at trial.

1208 In order for videotaped depositions of thistype to be deemed admissible evidence in
atrial, there are certain mandatory requirements. First, the witness must be unavailable, and
the defendant must have had a prior opportunity for ameaningful cross-examination of the
witness. Crawford v. Washington, 541 U.S. 36, 53-54 (2004).

1209 Thetrial court did not directly rule on theissue of Emily's unavailability. However,
itispresumed that thetrial court knowsthelaw. Peoplev. Phillips, 392 111. App. 3d 243,911
N.E.2d 462 (2009). Whether or not the unavailability of the witnesswas ruled upon, wefind
the defendant’'s argument entirely unconvincing on thisissue. The State sought avery short

continuance of the trial setting in order to allow Emily's baby to be born. The defendant
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objected. The court indicated that it was inclined to grant the motion for a continuance in
light of the circumstances, but suggested that the parties might be able to come up with a
stipulation or another alternative to the continuance. Ultimately, defense counsel proposed
the possibility of avideotaped deposition. The Stateagreed. Thetrial court found thisoption
acceptable. On the record, the defendant waived his right to be present and confront this
witness during her deposition.

1210 A judge was brought to the hotel where the deposition was taken for the express
purpose of swearing in thiswitness. From our review of the videotape, it is clear that the
defendant had afull and complete opportunity to cross-examine Emily during thisdeposition.
The defendant’s attorneys did vigorously cross-examine Emily.

1211 Thetapewas playedtothejury. At notimebefore, during, or after the playing of the
tape did the defendant object to the tape or its contents. Consequently, on that basis alone,
the defendant's argument iswaived. Peoplev. Lewis, 234 11l. 2d 32, 40, 912 N.E.2d 1220,
1225 (2009).

1212 Beyond the waiver, we also note that a defendant cannot acquiesce to proceed in a
certain manner and then complai n about the proceduretaken on appeal. Peoplev. McKinney,
260 I11. App. 3d 539, 542, 631 N.E.2d 1281, 1286 (1994).

1213 We find no error in the trial court's allowance of Emily Hea Buss's videotaped
deposition during the trial.

1214 Granting the State's Motion in limine

1215 Thedefendant next contendsthat thetrial court improperly granted amotionin limine
filed midtrial which precluded the defendant from referencing or from using two other
videotaped conversations the defendant had with police—on January 13, 2004, and July 29,
2004. He also claims that the trial court erred in disallowing any efforts to utilize these

videotaped statements as a means to impeach certain law enforcement witnesses about an
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ongoing investigation into whether Dawn Ritchey lied to police and whether she should be
charged with obstruction of justice.

1216 Initially, we note that the record on appeal only contains one of the two statementsin
guestion—the interview from January 13, 2004.

1217 The decision to admit or deny admission of evidence that is the subject of amotion
in limine is discretionary, and we review the trial court's discretionary ruling for abuse.
People v. Botsis, 388 111. App. 3d 422, 443, 902 N.E.2d 1092, 1108 (2009). We will only
conclude that a trial court's evidentiary ruling constitutes an abuse of its discretion if the
decision was arbitrary, fanciful, or if no reasonable person would adopt the position taken
by the court. Peoplev. Hall, 1951ll. 2d 1, 20, 743 N.E.2d 126, 138 (2000).

1218 Onappeal, thedefendant explainshisintentionsrelativeto thesetwo other statements.
He claims that because the State argued that the actions of the defendant were inconsistent
with innocence, he should be alowed to show his protestations of innocence in these two
later tapes. Thisargument is problematic. First of al, the defendant argues that the State's
theory of actions "inconsistent with innocence" are tied to the videotaped statement
conducted on December 17, 2003, and played for the jury. We have carefully reviewed the
record and find that thisis not the State'sargument. The State consistently argued at trial that
the defendant's actions upon finding Amy's lifeless body were inconsistent with innocence,
aswell ashisactionsin not telling authorities what he discovered. The State'sinconsistent-
with-innocence argument was not centered on hisfirst videotaped statement. Secondly, any
protestations of innocence (which the defendant acknowledges as the content of the second
and third videotapes) would be considered inadmissible hearsay. Peoplev. Young, 206 IlI.
App. 3d 789, 811, 564 N.E.2d 1254, 1269 (1990). A defendant is not allowed to introduce
prior out-of -court excul patory statements. 1d. Out-of-court claims of innocence are hearsay

because they would be offered to prove the truth of his claims of innocence. Clearly, thisis
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exactly what the defendant wanted to do with these other two videotaped statements, as on
appeal he states that he wanted to use those statements to both combat the State'stheory that
the defendant's actions were inconsi stent with innocence and to show that the defendant was
not as nervousin his second and third recordings. Thisishearsay, and assuch thetrial court
properly excluded use of and/or reference to the two videotaped statements.

1219 The defendant also argues that two statements should have been allowed to be
discussed and/or played for the jury on the theory that the second and third tapes present the
completion of the conversation, pursuant to the rule of completeness. However, the
defendant misconstrues this rule. The rule requires that if one party introduces part of a
conversation into evidence, the opposing party may introduce the remainder of the
conversation so that the entirety of the conversation is put in the proper context. Peoplev.
Williams, 109 I1l. 2d 327, 334, 487 N.E.2d 613, 616 (1985). The doctrineis not applicable
where the statements are not considered contemporaneous-where the statements are not
made " on the same subject at the sametime." Peoplev. Nicholls, 236 11I. App. 3d 275, 281,
603 N.E.2d 696, 700 (1992); People v. Hudson, 198 I1l. App. 3d 915, 924-25, 556 N.E.2d
640, 647 (1990). These two additional videotaped statements are apparently strikingly
similar in content to the original one. Weare not able to comment on the third videotape, but
concur with the defendant's statement that the second statement is similar in content to the
first videotaped statement. So, while the defendant may be correct that the tapes deal with
the same subject matter, they very clearly did not take place at the sametime, and so therule
of completenessisinapplicable.

1220 The defendant also argues that he should have been allowed to use the videotapes to
impeach State witnesses. The only example provided in the defendant's brief on appeal is
in Officer VanHook's testimony. He indicated that he wanted to be able to use the

defendant's videotaped statementsto impeach Officer VanHook if Officer VanHook denied
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that he felt Dawn Ritchey lied to the police and that they were investigating her for
obstruction of justice. The defendant does not explain how he would use hisown statements
to impeach Officer VanHook, as nothing in the January 13, 2004, videotape bears on that
subject. However, analysis of this argument is not required because the defendant waived
thisargument by failing to ask Officer VanHook these types of questionsat trial. Error was
not preserved and cannot be raised on appeal. We will not speculate on how else the
defendant could have used this videotape for impeachment.

71221 Accordingly, we find that the trial court did not abuse its discretion in granting the
State's motion in limine precluding the defendant from referencing or using his second and
third videotaped statements during trial.

91222 Inappropriate Contact Between Jury and Court Personnel During Deliberations

1223 The defendant argues that he was deprived of hisright to trial by an impartia jury
because a court employee had inappropriate contact with the jury during deliberations and
the court failed to act upon being notified of thisissue. The court employee is a deputy
circuit clerk. The alleged inappropriate contact involved going into the jury room during
deliberations, reporting to the attorneys which juror was the foreman, reporting to the
attorneys and court that one of the jurorsfelt like she had been followed home one day after
the trial proceedings, asking for drinks or ice for the jurors pursuant to juror request, and
stating that the jurors did not wish to speak with defense counsel at the end of trial. The
defendant's attorney testified to these observations at the posttrial motion hearing. Attorney
Andrew J. Sosnowski, one of the defendant's attorneys, claimed that he brought these issues
to the court's attention when they occurred, and the court took no action.

1224 A criminal defendant is entitled to ajury trial where the jurors have not been biased
inany way by inappropriate communications. Wisehart v. Davis, 408 F.3d 321, 326 (7th Cir.
2005). The defendant must have suffered prejudice by the aleged inappropriate
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communication. Peoplev. Hobley, 182 I11. 2d 404, 458, 696 N.E.2d 313, 339 (1998).
1225 Inthiscase, the defendant is asking usto remand the case for a hearing on the issue
of whether or not the court employee engaged in inappropriate communication with thejury.
We decline to remand for this hearing.

1226 Therecordisclear. Thedefendant never formally requested that the court take action
about the contact this court employee was having with the jury. In fact, the alleged
discussionwiththetrial court—to bring thiscontact to the court'sattention—was not conducted
on the record. Without deciding whether the actions and conduct of the deputy clerk
amounted to inappropriate contact between the jury and the court empl oyee, we note that the
defendant failsto argue specific prejudice resulting from the contact. Therefore, wefind no
prejudice.

1227 Weaffirmthetrial court'sdenial of the defendant'srequest for amoreformal hearing
on the matter of thisissue.

1228 Use of the Defendant's Unredacted Videotaped Statement

1229 For the samereasons stated earlier in thisorder, wefind that the use of the unredacted
videotape statement was not improper. The defendant never sought to have his statement
redacted by way of motion. He objected to the jury hearing the videotape because the
defendant himself made a passing reference to an order of protection. The jury was given
no specific information about the order of protection—whether an order of protection did or
did not exist and whether there had been any violations of an order of protection. The
statement of the defendant was an exhibit at trial. The motion in limine related to witness
testimony at trial. Thetrial court madethe decisionto allow thejury to watch the videotaped
statement again because the tape was an exhibit. The redacted version of the tape was not
allowed by the court because the court agreed with the State's argument that changing the

exhibit the jury originally saw was inappropriate, and the redacted section would put extra
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focus on that aspect of the defendant's statement. We conclude that the defendant was not
denied afair trial because the exhibit was sent back to the jury during its deliberations.

1230 Failureto Send Transcripts of Defense Witnesses Back With the Jury

1231 After some deliberation, the jury sent out a note requesting transcripts of various
witnesses who testified during thetrial. All of these witnesses were State witnesses. At the
end of aday of deliberations, the jury sent out a note requesting the transcript testimony of
Dawn Phillips and Joe Hea. A second note sent out by the jury about 45 minutes later
requested the transcripts of James Ritchey and John Hackman. The jury did not ask for
transcripts of any defense witness.

1232 We have reviewed the transcript of the court proceedings and note that the idea for
creation of witness transcripts in this case originated with the defendant's attorney
Sosnowski. He suggested that the court ask the jury whose transcripts of testimony the jury
would like to take back in the jury room. The State did not object to this approach but
contended that inviting the jury to request transcripts was not necessary. The court agreed.
No invitation was sent back to the jury about transcripts, and later the jury asked for
transcripts of select State witnesses.

1233 We aso note from our review of the transcript of the court proceedings that the
defendant did not object to the jury's request for transcripts of the various State witnesses.
1234 Additionally, the defendant never asked for transcriptsof defense witnessesto be sent
to thejury for deliberations.

1235 Wefind that there was no error by the court in failing to sua sponte have transcripts
of defense witnesses prepared and sent to the jury.

1236 Court's Reference to the Case as High Profile

1237 Thedefendant claimsthat thetrial court made numerousreferencestothiscase during

voir dire as being "high profile." The defendant cites to no part of the record in which the
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trial court did this, and so theissueiswaived for failureto cite to appropriate sections of the
record. Camposv. Campos, 342 Ill. App. 3d 1053, 1057, 796 N.E.2d 1101, 1112 (2003).
1238 The defendant concedes also that he neglected to object to any such use of the term
"high profile" in description of this case. The defendant contends that we should consider
thisissue as amatter of plain error because he was prejudiced by the pressure on the jury to
come to a quick verdict, in light of the case being "high profile." We find the defendant’s
contentions that the alleged use of the term pressured the jury to averdict to be speculative.
Inlight of the failure with respect to record citations, coupled with the defendant'sfailure to
object to the claimed references, we will not address this issue.

1239 Cumulative Effect of Rulings Denying aFair Trial

1240 Thedefendant arguesthat we should look at the cumulative effect of all issues raised
on appeal—assuming that we have declined to agree with his arguments individually.

11241 For the reasons set forth in each issue decided in this order, we do not find that the
defendant's rights to afair trial were violated.

71242 Proof of Guilt Beyond a Reasonable Doubt

1243 Thedefendant claimsthat the Statefailed to provehisguilt beyond areasonable doubt
and that, therefore, his conviction must be overturned. People v. Callins, 106 Ill. 2d 237,
261, 478 N.E.2d 267, 276-77 (1985); People v. Pollock, 202 I1I. 2d 189, 217, 780 N.E.2d
669, 685 (2002). On appedl, the reviewing court defers to the trier of fact on all issues
related to the weight of the evidence and/or the credibility of the witnesses. People v.
Cadtillo, 372 11I. App. 3d 11, 20, 865 N.E.2d 208, 217 (2007).

71244 In this case, the evidence against the defendant was circumstantial in nature.
Circumstantial evidence is "proof of certain facts and circumstances from which the
factfinder may infer other connected facts which usually and reasonably follow from the

human experience and is not limited to facts that may reasonably have alternative, innocent
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explanations.” Peoplev. Diaz, 377 I1l. App. 3d 339, 345, 878 N.E.2d 1211, 1216-17 (2007).
Circumstantial evidence can be sufficient so long as the evidence satisfies the defendant's
guilt beyond areasonable doubt. Peoplev. Hall, 194 11l. 2d 305, 330, 743 N.E.2d 521, 536
(2000). In considering circumstantial evidence, itissufficient if all of the evidencetaken as
a whole satisfies the trier of fact beyond a reasonable doubt. Id. The jury should not
disregard inferences which flow from the circumstantial evidence and also does not need to
think of all potential explanations consistent with innocence. Id.

1245 Thelengthof ajury'sdeliberationsisnot abarometer of the closeness of the evidence.
People v. Edwards, 27 I11. App. 3d 237, 244, 395 N.E.2d 1095, 1099 (1979).

1246 Thedefendant'stheory in hisdefense of the crime charged wasthat hisex-wife Dawn
Ritchey had "itinfor him" and that she used thisinformation to gain an upper hand in their
divorce proceedings relative to custody and the property division. Thereality isthat Dawn
may well have strategically chosen this time to report her knowledge or the crime, as the
defendant was threatening her in the context of the divorce case relative to child custody.
But, by going to police without an immunity agreement, Dawn opened herself up to certain
criminal chargesfor failing to report her own knowledge sooner than she did.

1247 Wefind that the defendant's argument focusing solely upon Dawn and her testimony
isseriously flawed. All that Dawn did was accuse the defendant of failing to report acrime
scene. Shedid not accuse him of murdering Amy. Dawn'sstory cannot be easily discounted
asthat of an angry ex-wife given the fact that with afew variations, the defendant told the
very same story to Dawn's father, James Ritchey, Joseph Hea, Emily Hea Buss, and John
Hackman. From their testimony, it is clear that Joseph Hea and Emily Hea Buss are not
friends of Dawn and in fact testified on the defendant’'s behalf against Dawn in divorce
proceedings. It defieslogic that every one of these witnesses, all of whom relay essentially

the same story, have motivationsto falsify evidence and to harm the defendant. Bearingthis
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in mind, we turn to the evidence heard and seen by this jury relative to the defendant's
involvement in the case, in order to determine if the State's evidence established the
defendant’s guilt beyond a reasonable doubt.

1248 The defendant acknowledges that he went to the store and interacted with Amy in
order to buy aleotard for hisdaughter apparently mere minutes before her murder. He places
himself at the scene of the crime. He acknowledges being in the presence of her body after
shewas murdered, touching her body, getting blood on hisclothing, subsequently fleeing the
sceneof the crime, not reporting the crimeto any law enforcement authorities, and destroying
all clothing he was wearing at the time that could tie him to the murder scene.

1249 The defendant told his then-wife Dawn as well as his friends Joseph Hea and John
Hackman that he had traveled to the metro-east area on December 31, 1999, in order to go
to agun show. Dawn testified that the defendant left the home wearing a leather bomber
jacket she had just given him afew days before and carrying asmall gun case in which they
stored a.38-caliber pistol. Upon hisreturn to the home, the defendant was not wearing his
jacket any longer and had blood all over hispantslegs. Dawn never saw the .38-caliber gun
again. Thedefendant admitted to all of the witnesses, except the police, that when he arrived
home on December 31, 1999, he lied to Dawn about the source of the blood-telling all
witnessesthat he told Dawn he had got blood on his pants when moving adead animal to the
side of the road. Later when he gave his statement to the police, the defendant told a
different story that heimmediately told hiswife what had happened that day. The defendant
claimsthat he did not come forward with the evidence for avariety of reasons. Initialy, he
claimsto have been frightened and thought that the killer could be coming after him. Later,
he told John Hackman that he fled the scene because he feared that police would determine
that the handgun he had with him was unregistered. He told Joseph Heathat the gun he had

been carrying that date matched the caliber of the weapon used to kill Amy as reported in
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news articles. He told Joseph Hea and John Hackman that he threw the gun away on the
drive home that date. He told the withesses that he also threw the leotard away at a
convenience store where he had stopped to wash the blood from his hands and arms.
Although the police investigators and the forensic pathologist were unable to determine
Amy's cause of death by just looking at her, the defendant told John Hackman and James
Ritchey that Amy had been shot in the head.

1250 All of thesewitnessestestified that they told the defendant to go to theauthorities with
what he had seen. In his statement, the defendant claimed that Dawn and his father-in-law
both told him not to go to the police authorities with the information. Dawn and her father
Jm Ritchey emphatically denied to the jury that they had ever told the defendant to " stay out
of it." These witnesses continued to tell the defendant that he needed to speak with the
authorities. Eventually, inthefall of 2003, the defendant told Emily Hea Buss, Joseph Hea,
and John Hackman that he had met with O'Fallon police detectivesto tell them what he knew
and that he had been cleared. Thejury learned that thiswasalie. The defendant did not talk
to the police prior to being picked up by them on December 17, 2003.

1251 The jury heard Dawn Ritchey testify that she found it unusual that the defendant
purchased a leotard for one of their daughters, and that she could never remember atime
when the defendant purchased any clothing for their children.

1252 The jury was able to watch the defendant in his interview with police. In that
interview, the defendant was able to remember very precise detail sabout the man he claimed
he saw exiting the store just before he entered and discovered Amy's body. In that same
interview, the defendant claimed not to remember if any of Amy's clothing had been
removed. Yet, the defendant talked about touching Amy's ankle and thigh in an effort to
determine if she was still alive. This detail is also in contrast to what he told his wife on

January 1, 2000, about Amy's state of dress when he discovered her body. The defendant
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told Dawn that Amy's pants had been pulled down. Dawn could not specifically recall if the
defendant told her that Amy's pants had been pulled down to her knees or to her ankles.
1253 Thejury heard evidence about the gunsthat the defendant and Dawn Ritchey owned.
They heard a taped conversation between Jim Ritchey and the defendant in which the
defendant denied ownership of a.38. But, the jury also heard from witness John Toumbs,
who knows the defendant as a business acquaintance and who sold the defendant a .38 in
1992. John Toumbsidentified the blue Bryco Arms box that police found in the attic of the
Phillips home in an area where the defendant's items were kept. The bullet fragment
recovered from the scene could have come from a .38, but without the gun with which the
forensic scientist could compare, thereisno way to definitively say. Dawn Ritchey testified
that on the morning of December 31, 1999, the defendant came downstairs carrying the case
in which they kept this .38-caliber gun. She never saw the gun again.

1254 Before the jury members began their deliberations, they were instructed by the tria
judgethat they "should consider all the evidencein thelight of [their] own observationsand
experienceinlife” Thejury then was allowed to ponder the actions the defendant took on
December 31, 1999, and thereafter. Thejury saw photographs and avideotape of thiscrime
scene. Thejury could have easily concluded that an innocent man would not flee this crime
scene. The jury could certainly have found that disposal of a gun on the way home from
discovering the murder scene was not consistent with innocence. According to witness
testimony, while the defendant claimed to have concern that he would be linked to the crime
if found with a gun, the jury could have wondered why the defendant, an admitted gun
enthusiast, would have taken that action when ballistics could have easily ruled out usage of
his gun if he had only retained it. The jury certainly must have wondered why an innocent
man would never contact authorities, particularly when he claimed to have seen a suspicious

man fleeing the scene just before the defendant discovered Amy's dead body. An innocent
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man would want to share this information with the police so that they could find the true
murderer. The jury could have wondered why when the defendant was finally confronted
by authorities, he constructed certainlies. Perhapsthejury wondered why the defendant lied
to so many people about meeting with O'Fallon police authorities. The jury could have
concluded that these behaviors were inconsistent with innocence. The jury could have aso
concluded that despite the defendant's contention that Dawn contacted authorities for a
revenge-based motive, not al of the witnesses would have been lying about the stories the
defendant told them.

1255 Overall, wearereminded of the fact that the jury members, asthetriers of fact, were
able to watch each witness testify. The jury was best able to assess the demeanor of each
witnessand to make credibility determinations. On appeal, wewill not substitutethiscourt's
judgment for that of thetrier of fact. Peoplev. Jackson, 232 11l. 2d 246, 280-81, 903 N.E.2d
388, 406 (2009). Based upon our thorough review of the record, along with our deference
to the judgment of the jury, we find that the evidence was sufficient to find the defendant
guilty of first-degree murder beyond a reasonabl e doubt.

1256 Violation of the Defendant's Statutory Rights to a DNA Database Search

1257 After histrial, the defendant asked the court to order additional DNA testing. The
State argued that the motion was untimely—as it should have been brought up before trial.
The defendant wanted the forensic evidence found at the scene of the crime to be checked
against the DNA profile of the Missouri inmate who was a suspect early on in the
investigation, John Sprous.

1258 Motionsfor aDNA database search are allowed pursuant to statute. Section 116-5
of the Code of Criminal Procedureof 1963 (725 ILCS5/116-5(a) (West 2006)) providesthat
“[u]pon motion by a defendant charged with any offense where DNA evidence may be

material to the defense investigation or relevant at trial, a court may order aDNA database
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search by the Department of State Police." By the wording of the statute, the decision to
grant or deny a DNA database search is discretionary with thetrial court. 1d.

1259 We find that the trial court's order denying the defendant's posttrial motion was
correct. The plain language of this section allows for discretionary testing before trial—not
after trial.

1260 For whatever reason, the defendant did not seek this database search during the time
before trial. We express no opinion about the pretrial viability of this particular DNA
database request. The statute at issue became effective on November 19, 2003, a date just
before the date when the defendant was charged with this crime. There was ample time
beforetrial for thismotion to have beenfiled. After the defendant has been convicted istoo
late for arequest pursuant to this statute. We affirm thetrial court's denial of this motion.
1261 CONCLUSION

11262 For the foregoing reasons, the judgment of the circuit court of St. Clair County is

hereby affirmed.

1263 Affirmed.
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