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NOTICE
This order was filed under Supreme
Court Rule 23 and may not be cited NO. 4-11-0254
as precedent by any party except in
the limited circumstances allowed

under Rule 23(e)(1). IN THE APPELLATE COURT

OF ILLINOIS

FOURTH DISTRICT

JANE BURAGLIO, ) Appeal from
Plaintiff-Appellant, ) Circuit Court of
V. ) DeWwitt County

THE VILLAGE OF WAPELLA; SHAY BURKE, Acting ) No. 11IMR04

Clerk of the Village of Wapella; and DANA SMITH, )

Election Authority and County Clerk of the County of ) Honorable

DeWwitt, ) ChrisE. Freese,
Defendants-Appel | ees. ) Judge Presiding.

JUSTICE APPLETON delivered the judgment of the court.

Justice Turner concurred in the judgment.

Justice Cook dissented.

ORDER

11 Held: Wheretheissue presented in thisappeal regarding whether acandidate's withdrawal

noticewastimely filed did not qualify asareviewableissue under the public-interest

exception to the mootness doctrine, the appeal is dismissed as moot.
12 Plaintiff, Jane Buraglio, appeal sfromthecircuit court'sjudgment denying her petition
for awrit of mandamus against defendants, the Village of Wapella(Village); Shay Burke, the acting
Village clerk; and Dana Smith, the DeWitt County Clerk. Buraglio sought an order compelling
either the Village, Burke, or Smith to perform its respective ministerial duty of certifying her asa
candidate and placing her name on the ballot for the April 5, 2011, election for the office of Village
trustee. The court held that Buraglio had failed to timely file awithdrawal-of-candidacy form, and
therefore, Burke had acted properly by refusing to certify Buraglio for the election. Wedismissthis

appeal, finding this case moot and not reviewable under the public-interest exception to the



mootness doctrine.

13 |. BACKGROUND

14 In preparation for the general election for WapellaVillage offices, on December 20,
2010, Buraglio filed two statements of candidacy as an independent: onefor Village clerk and one
for Village trustee. Pursuant to the lllinois Municipal Code, these offices areincompatible, as one
person cannot serve in both capacities. See 65 ILCS 5/3.1-15-15 (West 2008). With that in mind,
Buraglio filed awithdrawal of candidacy for the position of Village clerk on December 27, 2010.
According to her mandamus petition, shefiled her withdrawal "after normal businesshours***, but
prior to the statutory deadline of five (5) business daysfrom thefiling of her nominating papers' as
required by section 10-7 of the Illinois Election Code (Election Code) (10 ILCS 5/10-7 (West
2008)). Apparently, Wapella's mayor, Richard Karr, and Burke appeared at Buraglio's home at
approximately 8 p.m. on December 27, 2010, for the purpose of accepting her notice of withdrawal
of candidacy.

15 Buraglio aleged that, on January 25, 2010, Burke submitted the namesof candidates
for thelocal election to Smithin her capacity asthe DeWitt County Clerk. Burkefailed to include
Buraglio's name as a candidate for Village trustee. At the same time, Burke forwarded aletter to
Buraglio indicating her intent to refuse to certify Buraglio's candidacy. As aresult, in February
2010, Buraglio sought a judgment of mandamus ordering (1) Burke to certify Buraglio as a
candidate for the office of Village trustee for the April 5, 2011, election; (2) any other Village
official to certify Buraglio asa candidate; and (3) Smith to include Buraglio's name on the ballot as
acandidate for Village trustee.

16 Thecircuit court conducted a hearing on Buralgio's mandamus petition on February



14, 2011. Counsel for the Village and Burke filed a motion to dismiss count 11 and 111, claiming
neither the trustees, Karr, nor Smith (without certification from the local election official) have the
authority or the duty to place candidates on the ballot. They asserted that absent a duty to act, an
action for mandamus cannot lie. The court found counsel |acked standing to move to dismiss count
[11 on behalf of Smith when he did not represent her, and when she, through her own counsel, had
already filed an answer to Buraglio's petition. The court granted the motion as to count Il, the
allegations pertaining to the Village.

17 Atthehearing, Buragliotestified that on December 20, 2010, shefiled two statements
of candidacy: one for the office of Village clerk and one for the office of Villagetrustee. Shefiled
the petitionsasan "independent” candidate. Both were presented to Burke. On December 27, 2010,

Buraglio drove by the Village hall prior to 5 p.m. with theintent to file her withdrawal of candidacy
for the office of Village clerk, but Burkewas not there, as Buraglio did not see her vehicle. Without
providing specifics, Buraglio said she attempted to locate Burke. She contacted Karr after 5 p.m.,

requesting that Burke be made available. Karr and Burke appeared at Buraglio's home and Burke
received Buraglio's withdrawal of candidacy at approximately 8 p.m.

18 Buraglio further testified that on January 26, 2011, shereceived aletter from Burke,
indicating that Burke had refused to certify her statement of candidacy for the following stated
reasons. (1) shefiled the statements for incompatible and different offices, (2) she had only until

the close of business on December 27, 2010, to file awithdrawal for one of them, and (3) in order
to be valid, the notice of withdrawal was required to be filed at Burke's office during normal

businesshours. Because Buraglio had failed to comply with these procedures, Burke stated that she

was "required by 10 ILCS 5/10-7 to omit [Buraglio] as a certified independent candidate for both



clerk and trustee in the certification documents [she] will be filing with county clerk.”

19 Buraglio said that, after visiting the Village of Wapellaswebsite, shefound Burke's
time sheet for the week beginning Monday, December 20, 2010, and continuing through Friday,
December 24, 2010. Burke had no office hourslisted for Friday, December 24, 2010. Buraglioaso
visited the State Board of Elections website and discovered, after viewing the agency's calendar,
that the final day to withdraw from incompatible offices was, according to its office hours,
December 28, 2010. On December 30, 2010, Buraglio sent an e-mail inquiry to Gary Nerone at the
State Board of Electionsasking if her December 27, 2010, withdrawal of candidacy wastimely. In
Nerone's opinion, according to hise-mail response, which wasintroduced into evidence, Buraglio's
withdrawal wastimely, asthefifth business day after December 20, 2010, was Tuesday, December
28, 2010, given that Friday, December 24, 2010, was a State holiday.

110 Next, Buraglio called Burke asawitness. She admitted she did not work on Friday,
December 24, 2010, and worked from 11:15 am. to 2:15 p.m. on Monday, December 27, 2010.
When she reported for work on Tuesday, December 28, 2010, she had with her Buraglio's
withdrawal of candidacy that had been signed the night before. Burke said she had arranged, though
she did not make the arrangement public, with the Village'sadministrative assistant, Kim Donovan,
and aVillagetrustee, Sharon WilliamsRiddle, to receive election papersat the Village hall if Burke
was unavailable. Burkedid not make public the fact that she would be working for only three hours
on December 27, 2010, rather than normal business hours of 9 am. to 5 p.m. She confirmed the
Village hall was open during normal business hours that day. Buraglio rested.

111 For her casein chief, Burketestified that on April 15, 2010, the Village trustees had

sent Buraglio aletter informing her that she was prohibited from entering the Village hall except



during a public trustee meeting. As far as Burke knew, this notice remained in effect as of
December 27, 2010.

112 Kimberly Donovan, the administrative assistant for the Village, testified that she,
along with other Village employees, worked a regular business day on December 24, 2010. She
personaly worked for approximately six hours at the Village hall. She said there had been no
announcement by Village officialsthat Christmas Evewasaholiday. Instead, the Village operated
asanormal businessday. Burke rested.

113 Inrebuttal, Buraglio testified that in April 2010, she had received theletter advising
her that she was prohibited from entering the Village hall except during trustee meetings. Because
of this letter, Buraglio made arrangements to enter the Village hall on December 20, 2010, to file
her statements of candidacy. She had not made arrangementsto enter on December 27, 2010. On
cross-examination, Buraglio admitted she had not made arrangements to submit her withdrawal
papers until after 5 p.m. on December 27, 2010. Buraglio rested.

114 After considering the testimony and arguments of counsel, the circuit court denied
Buraglio's petition for mandamus, finding Buraglio failed to timely file awithdrawal of candidacy.
The court held the deadline was "clearly December 27, 2010, at the close of business on that day."
This appeal followed.

115 1. ANALYSIS

116 Buraglio appeal sthecircuit court'sorder denying her petitionfor awrit of mandamus.
Relying on the definition of "business day" set forth in section 1-3(22) of the Election Code (10
ILCS5/1-3(22) (West 2008)), Buraglio claimsBurke, asthelocal election official, failed to conduct

office hours on Friday, December 24, 2010, and Monday, December 27, 2010, sufficient to satisfy



the definition. While the appellees have argued that even though Burke was not present, the office
of the Village clerk was open on December 24, suggesting that any Village employee could have
received Buraglio's papers. This court is not in a position to speculate on the legal authority of
persons, not the clerk, to accept election papers for filing.

117 Theissue Buraglio presentsin thisappeal iswhether Burke, the actinglocal election
official, worked a"businessday" on Friday, December 24, 2010, and Monday, December 27, 2010,
within the meaning of the Election Code. Buraglio contends that, because Burke did not conduct
office hourson December 24, 2010, and becausethe State Board of Electionswas closed on that day
as well, that day cannot be counted as a "business day." And, because Burke only reported three
hours of office time on December 27, 2010, that day cannot be counted as a "business day" either.
She therefore asks this court to determine whether her withdrawal of candidacy was timely filed
within five business days of December 20, 2010.

118 We find this appeal is moot and no established exception to the mootness doctrine
applies;, we dismiss Buraglio's appeal. Because the date for the election has passed and Buraglio
was not included on the ballot as a candidate for the office of Village trustee, we are unable to grant
her any meaningful relief. Indeed, adding Buraglio's name "to the ballot would now require a
uselessand impossibleact.” Danielsv. Cavner, 404 111. 372, 374 (1949) (where the issue on appeal
involves an official's refusal to certify names for an election, and the election has passed, the
guestion is moot). An appeal is generally considered moot " ‘where the issues raised below no
longer exist because events subsequent to the filing of the appeal make it impossible for the
reviewing court to grant the complaining party effectual relief.'” Goodmanv. Ward, 241111.2d 398,

404 (2011) (quoting Hossfeld v. Illinois State Board of Elections, 238 111. 2d 418, 423-24 (2010)).



The parties agree the caseis moot. However, Buraglio suggeststhat we review thisissue under the
public-interest exception to the mootness doctrine. Burke claimsthe exception doesnot apply. We
agree.

119 "The public[-]interest exception permits a court to reach the merits of acase which
would otherwise be moot if the question presented is of a public nature, an authoritative resolution
of the question is desirable for the purpose of guiding public officers, and the question is likely to
recur.” Goodman, 241 111. 2d at 404. Asto thefirst factor, an issue involving an interpretation of
the election law isinherently amatter of public concern. Goodman, 241 111. 2d at 404-05. Astothe
third factor, we agree that a dispute regarding what constitutes a"business day"” or aholiday within
the meaning of the Election Code is likely to arise in future cases. Two of the three factors are
satisfied.

120 However, this case does not qualify for review under the second factor for two
reasons. First, this court has previously addressed an issue similar to that presented in this appeal .
Second, even without that prior decision, theissue hereis merely one of statutory interpretation of
unambiguousterms. Therefore, wefind an "authoritative resolution of the question” presented here
isnot necessary or "desirablefor the purpose of guiding public officers." See Goodman, 241 111. 2d
at 404.

121 In Bushv. City of Champaign, 271 111. App. 3d 991, 993 (1995), thiscourt considered
whether an intervenor's objections to a candidate's nomination papers were timely filed. Referring
to the definition of "business day" within the Election Code (10 ILCS 5/1-3(22) (West 1992)), this
court determined that on December 23, 1994, and December 26, 1994, the office of thelocal election

official was closed in recognition of the Christmas holiday. The State Board of Electionswas open



on December 23, 1994, asthat day was not a State of Illinoisholiday. Thiscourt held that, despite
the fact that the office of the State Board of Elections was open on December 23, 1994, that day
could not be counted as a "business day" because the local election officia's office was closed.
Bush, 271 I1l. App. 3d at 993. Thus, for the purpose of calculating any statutory time frame, the
relevant consideration waswhether the office was open, not necessarily whether theelection official
was available. SeeBush, 271 11l. App. 3d at 994 (" 'Filing' meansfiling at the customary office and
within the customary office hours of the public entity. (Daniels v. Cavner, [404 Ill. 372, 378
(1949)"])).

122 Relying on (1) this case law authority, (2) the definition of "business day" in the
Election Code, and (3) the testimony regarding the operating days and hours of the Village hall (not
necessarily theavailability of theacting Village clerk), we concludeit isunnecessary to addressthe
merits of this moot issue under the public-interest exception to the mootness doctrine. Without the
application of an exception, we cannot otherwise decide amoot issue. Asthe specific relief sought
by appellant is barred by mootness, she may yet have relief under a different theory arising under
the laws governing the civil rights of all citizens, not circumscribed by the technical filing
requirements of the Illinois Election Code.

123 The function of areviewing court isto decide controverted issues between parties.
When there is no actual controversy or when the issues have ceased to exist, the appeal is moot.
Richardson v. Rock Island County OfficersElectoral Board, 179 111. 2d 252, 256 (1997). Thiscourt
can offer these partiesno relief because the €l ection haslong passed. With no established exception
to the mootness doctrine, review is meaningless and would result only in this court rendering an

advisory opinion—an act which we are to avoid. Edwardsville School Service Personnel Assn v.



Illinois Educational Labor RelationsBoard, 235111. App. 3d 954, 958 (1992). Therefore, weaffirm

the trial court's judgment and dismiss this appeal as moot.

124 [11. CONCLUSION
125 For the foregoing reasons, we dismiss Buraglio's appeal as moot.
126 Appea dismissed.



127 JUSTICE COOK, dissenting:

128 Must a request for withdrawal of candidacy be personally presented to "the local
election official"? 10 ILCS5/10-7 (West 2008). Can thelocal election official designate another
person to accept withdrawal documents in her absence? If such a designation is possible, what
requirements must be met? Notice? Any limitations on who may be designated? When arequest
for withdrawal of candidacy must be filed "within the 5 business days following the last day for
petition filing" (10 ILCS 5/10-7 (West 2008)), is a day when the office is open only 6 hours a
"business day"? 10 ILCS 5/1-3(22) (West 2008). If the local election official did not work on
December 24, isDecember 24 a"businessday"? If thelocal election official held office hoursonly
from 11:15 a.m. to 2:15 p.m. on Monday, December 27, is December 27 a "business day"?

129 These questions are matters of public concern and fall within the "public interest”
exception to the mootnessdoctrine. Thereisahigh likelihood that similar issueswill arisein future
elections. Lucasv. Lakin, 175 Ill. 2d 166, 170, 676 N.E.2d 637, 640 (1997). We should address

these issues even though the election day has already passed.
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