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IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

A.D., 2011
COUNTY OF WILL, ) Appeal from the Circuit Court
) of the 12th Judicia Circuit,
Paintiff-Appellee, ) Will County, Illinois,
)
V. ) Appeal No. 3-09-0981
) Circuit No. 07-OV-9059
TOM ZDANEWICZ, )
) Honorable
Defendant-Appel lant. ) Bennett J. Braun
) Judge, Presiding.

JUSTICE O'BRIEN delivered the judgment of the court.
Presiding Justice Carter concurred in the judgment.
Justice Schmidt dissented.

ORDER

11 Hed: County proved by preponderance of the evidence that defendant violated County
permit ordinance and stop-work order issued by the County.

12 Defendant Thomas Zdanciewicz was convicted following abench trial of two violations of
the Will County ordinance, and assessed fines. He appealed, presenting a variety of lack of proof

arguments. We affirm.



13 FACTS

14 In November 2007, plaintiff the County of Will brought this complaint for ordinance
violation and injunctive relief against defendant Thomas Zdanciewicz. Count | aleged that
Zdanciewicz violated section 9.4-1 of the Will County Soil Erosion and Sedimentation Control
Ordinance (Ordinance) by failing to obtain a site development permit before adding fill to his
property in Frankfort. Will County Code of Ordinances 8165.10 (passed 2-19-98). Count Il alleged
Zdanciewicz violated section 9.6-2 of the Ordinance by continuing to put fill on the property after
he was issued a stop-work order. Both counts sought that Zdanciewicz be fined, enjoined, and
required to restore the property to the condition it was in before the violations. Will County Code
of Ordinances 8165.46 (passed 2-19-98). Count Il aleged Zdanciewicz failed to obtain a site
development permit for lowlands. Count IV alleged Zdanciewicz’ sviolated the county’ s minimum
setback for development activity. Counts Il and IV are not part of this appeal.

15 A hearing took place. Greg Ratgjczak testified for the County. He was a Will County
inspector with the land use and engineering division. His responsibilities included responding to
drainage complaints. He began his investigation of Zdanciewicz after a neighbor called in a
complaint. He visited the property in January 2007 but did not issue acomplaint. He returned in
Spring 2007, after a co-worker informed him that Zdanciewicz was bringing fill onto his property.
Atthisvisit, henoticed pilesof dirt, and that dirt was being spread throughout the property. Hetook
photographs of the property that were admitted into evidence. He spoke with Zdanciewicz' swife
and issued a cease and desist or stop-work order to her. He determined that Zdanciewicz had
brought fill onto the property by viewing the fresh dirt piles and comparing the property height to

the neighboring property. Ratajczak noticed fill within 20 feet of the property line and that the



parcel included adepression and awetland. He could not specifically identify the property line but
could estimate it within a five-foot margin. He did not see any trucks dumping fill, did not know
how many trucks brought fill, what type of trucks they were or what volume they could carry. He
did not measure the dirt mounds or take samples of the dirt. He sent two violation letters to
Zdanciewicz. Ratajczak returned to the property again to speak with Zdanciewicz but could not tell
at that time whether additional work had been done. He did notice extrafill onalowland area. After
he issued the stop-work order, he had several telephone conversations with Zdanciewicz, who told
him hewastrying to stop the water from encroaching on his property. No permit wasissued for the
property. Part of Zdanciewicz's property is designated wetland, and part of the property and that
of his neighbor, James Gallagani, is designated depressional area.

16  James Gallagani testified for Will County. A landscaper by trade, he lived next door to
Zdanciewicz. His property had been 2-1/2 to 3 feet higher than Zdanciewicz' s property, which
aways held water. Zdanciewicz' s property became elevated when Zdanciewicz backfilled the lot.
He had seen “ six-wheeler semi loads’ being brought onto Zdanciewicz’ s property. He saw aberm
being built across Zdanciewicz's 10-acre parcel and estimated that at least 20 “semi loads’ were
brought in to build the berm. He also estimated that the fill added around Zdanciewicz's house
would amount to 20 to 25 truckloads of fill. He estimated that six-wheelers hold 14 yards of soil
and semi trucks hold 20 yards. He did not measure the trucks that brought the fill onto
Zdanciewicz' s property or analyze the soil, although he stated it was a black dirt and clay mix. He
did not see any trucks bringing fill after the stop-work order but he did see Zdanciewicz movedirt.
After the stop-work order was issued, dirt on the Zdanciewicz parcel had been tapered to his

property. He notified the police to make arecord. Prior to Zdanciewicz atering the topography of



hisproperty, Gallagani had not experienced flooding inthe 13 yearshe owned his property. He, too,
had been cited by the county for building a berm on the property line and was required to destroy
the berm and remove the dirt.

17  After Will County presented its case, Zdanciewicz moved for adirected verdict. His motion
was granted as to count 1V but denied as to the other counts. He did not offer adefense. Thetrial
court found Zdanciewicz guilty of counts| and I and not guilty of count I11. Thetrial court ordered
Zdanciewicz to pay $2,500 for the count | violation and $1,250 for the count Il violation.
Zdanciewicz filed amotion for reconsideration which was heard and denied. He appeal ed.

18 ANALYSIS

19  Theissues on appea are whether the trial court erred in finding Zdanciewicz violated the
county ordinance, requiring that he obtain apermit before movingfill on hisproperty and in finding
Zdanciewicz violated the stop-work order.

110 Wefirst determine whether thetrial court erred in finding Zdanciewicz violated the county
permit ordinance. Zdanciewicz argues that the evidence was insufficient to sustain his conviction
andthat thetrial court erredinfinding him guilty of violating the county ordinance. He contendsthat
the county did not establish jurisdiction or venue, identify him asthe offender, or offer any evidence
regarding the amount or location of improper fill on his property.

11  The Will County Code of Ordinances provides that the county may guide, regulate, and
control any activity “which disturbs or breaks the topsoil or otherwise results in the movement of
earth on land situated in unincorporated portions of the County.” Will County Code of Ordinances
§165.01 (passed Feb. 19, 1998). A permit isrequired before a*“person shall commence or perform

any clearing, grading, stripping, excavating, or filling of land without having first obtained a site



development permit ***. Failure to obtain a site development permit is a violation of this
Ordinance.” Will County Code of Ordinances §165.10 (passed Feb. 19, 1998). Exceptionsto the
permit requirement include:
“Excavation, fill, or any combination thereof which is equal

to or less than two hundred (200) cubic yards in volume on a site

equal to or greater than two and one half (2.5) acres when structures

are not involved and the proposed construction activity isnot within

twenty (20) feet of the property line” Will County Code of

Ordinances §165.11(D) (passed Feb. 19. 1998).
A violator of the ordinance “shall be deemed guilty of a misdemeanor” and upon conviction, is
subject to fines and penalties as set forth in the ordinance.” Will County Code of Ordinances
§165.99 (passed Feb. 19, 1998).
12 Anordinance violation must be proven by a clear preponderance of the evidence. City of
Creve Coeur v. Pelletier, 45 111. App. 3d 59, 61 (1977). The enforcement of an ordinance is not a
criminal prosecution, and prosecution for a violation to recover a fine or penalty, while quasi-
criminal in nature, is civil in form and tried as acivil proceeding. Pelletier, 4511l. App. 3d at 61.
A trial court’s determination that an ordinance was violated is reviewed for an abuse of discretion.
Villageof Barrington Hillsv. Life Changersinternational Church, 354 111. App. 3d 415, 420 (2004).
113 Zdanciewicz submits that the county failed to prove the property was in Will County, that
he owned it, or that he committed the offenses. He maintainsthat he wasnot identified in court and
that the county failed to offer documents establishing property ownership. According to

Zdanciewicz, the county failed to prove that he violated an applicable ordinance on property he



owned in Will County and the trial court’s findings were unsupported by the evidence.

114 The lllinois Municipal Code (Municipal Code) (65 ILCS 5/1-2-1.1 (West 2006)) grants
municipal authoritiesthe power to pass penal ordinances and prosecute their violation according to
the rules of criminal procedure and to establish guilt beyond a reasonable doubt. Venue and
jurisdiction are material elements of criminal offenses and must be proven by the State beyond a
reasonable doubt. Peoplev. Adams, 161 Il. 2d 333, 340 (1994); Peoplev. Young, 312 I1l. App. 3d
428, 430 (2000).

115 Zdanciewicz relieson section 1-2-1.1 of the Municipal Code) and criminal casesin support
of hisargument that the county failed to establish venue, jurisdiction, or hisidentity. Hisreliance
is misplaced. The ordinance at issue calls for fines as a penalty for its violation and does not
constitute a penal ordinance. Village of Mundelein v. Aaron, 112 Ill. App. 3d 134, 135 (1983)
(section 1-2-1.1 of Municipal Code does not apply to an ordinance that imposes a fine, not
imprisonment, for its violation). The proceeding for Zdanciewicz' s ordinance violation was civil
inform, and therules of criminal procedure do not apply. The county wasrequired to proveitscase
by apreponderance of the evidence. The complaint for ordinance violation stated that the property
at issue was owned by Zdanciewicz and was within Will County.

116 Zdanciewicz complainsthat the evidence wasinsufficient to establish that if he brought fill
onto his property, it exceeded the 200-yard limit allowed under the exceptions of the Will County
Code of Ordinances. Will County Code of Ordinances 8165.11 (passed Feb. 19, 1998). He asserts
that the evidence presented through the testimonies of Ratgjczak, the county inspector, and
Gallagani, hisneighbor, wereinadequate to sustain hisconviction. He saysthat Ratajczak admitted

he did not know where the | ot line was between the Zdanciewicz and Gallagani properties and that



Gallagani’ s testimony was imprecise.

117 If lessthan 200 cubic yards of fill is brought onto property within Will County, on asite
greater than 2.5 acres and the construction activity is not within 20 feet of a property line, it is
exempted from the county code’ spermit requirement. Will County Code of Ordinances §165.11(D)
(passed 2-19-98).

118 Testimony regarding the amount of fill brought onto Zdanciewicz’ sproperty wasoffered by
Ratajczak and Gallagani. Ratgjczak testified that he noticed piles of dirt on the property at his May
2007 site visit and that the fill was within 20 feet of the property line. Although he admitted that
he did not know the precise location of the property boundary, Ratajczak stated he could identify
itwithin 5 feet. Photos hetook of the property at that time were admitted into evidence. Hedid not
measure the mounds of dirt. Gallagani testified that he saw six-wheelers and semi trucks bringing
fill onto Zdanciewicz' sproperty inan“ongoing” fashion. Heestimated that the six-wheelerscarried
14 yards of soil and the semi trucks held 20 yards. He further estimated that the berm on
Zdanciewicz' s property used at least 20 semi loads and that the fill around the house amounted to
20 to 25 loads. Gallagani also testified that while his property had historically been higher than
Zdanciewicz's property, after Zdanciewicz backfilled his land, it tapered to his property.
Gallagani’ s experience as a professional landscaper contributesto his credibility in evaluating the
amount of fill brought on Zdanciewicz's property. We hold that the evidence presented by the
county was sufficient to enable thetrial court to determine by a preponderance of the evidence that
Zdanciewicz brought fill onto hisproperty and that it amounted to more than 200 cubic yards and/or
was within 20 feet of the property line.

119 Zdanciewicz challenges asinadequate the county’ sidentification of him as the perpetrator



of the ordinance violation. He asserts that because the county’ s proof failed to identify him asthe
offender, the trial court erred in convicting him.
20 Therecord establishes that at trial, the following colloquy took place.
“[State' sattorney]: Did you cometo investigate aman named
Tom Zdanciewicz?
[Ratgjczak]: Yes.
[State’ s attorney]: Is he here today in this courtroom?
[Ratgjczak]: Yes, sir.”
In closing argument, counsel for the County stated:
“Mr. Ratgjczak got up there and pointed to Mr. Zdanciewicz
in open court saying that he was the one that he spoke to, he is the
one who claimed ownership of the property, and that, in fact, in the
records he was the owner of the property.”
21 Inrespondingto Zdanciewicz’' smotionfor adirected verdict, counsel for Will County stated:
“We all sat here. [Ratgjczak] did — in fact, | asked him
is [Zdanciewicz] here, and he said yes and pointed to him, looked
over at him and identified the defendant clearly for the Court.”
22 Based on the record, we find that the evidence establishes by a preponderance that
Zdanciewicz was identified asthe perpetrator of the ordinance violations. While the identification
would have been clearer if the record indicated that Ratajczak pointed to Zdanciewicz at trial, the
identification was sufficient under the burden of proof. Moreover, Zdanciewicz’ sidentity was not

in issue during trial. The trial court did not err in accepting that Zdanciewicz was sufficiently



identified.

123 The second issue is whether the trial court erred in finding Zdanciewicz violated the stop-
work order. Zdanciewicz complainsthat the evidence did not support thetrial court’ sdetermination
that he violated the stop-work order.

124 A stop-work order will issuefor any person who has not obtained a permit and has initiated
work controlled under section 9 of the zoning ordinance. Continuing work after a work stoppage
order isaviolation of the ordinance. Will County Code of Ordinances 8§165.46 (passed Feb. 19,
1998). Thiscourt will not reverseatrial court’ sfinding regarding an ordinance violation absent an
abuse of discretion. Life Changers International Church, 354 11l. App. 3d at 420.

125 Ratajczak testified that when hevisited Zdanciewicz' sproperty after heissued the stop-work
order in May 2007 he could not tell whether work had continued. Gallagani testified that he noticed
work was done to change the grade after the stop-work order was issued in that the dirt on the
Zdanciewicz parcel had been tapered to his property. He filed a police complaint regarding
Zdanciewicz's conduct in September 2007. Although he did not see any trucks bringing fill after
the stop-work order, he did see Zdanciewicz movedirt. Thisevidence was sufficient to establish by
a preponderance of the evidence that Zdanciewicz continued to move dirt on his property without
apermit in violation of the ordinance and the stop-work order. Based on the evidence presented,
the trial court’s determination that Zdanciewicz violated the stop work order was not an abuse of
discretion.

126 For the foregoing reasons, the judgment of the circuit court of Will County is affirmed.

127 Affirmed.



128 JUSTICE SCHMIDT, dissenting:

129 The mgority failsto address the final and dispositive issue raised by Zdanewicz, that the
County failed to present any evidencethat the property in questionislocated in unincorporated Will
County. The County charged Zdanewicz with violating the Will County Soil Erosion and Sediment
Control Ordinance. By itsownterms, that ordinanceonly appliesto property in unincorporated Will
County. Will County Soil Erosion and Sedimentation Control Ordinance 89.1 (approved Feb. 19,
1998).

130 The County’s response to this argument is that Zdanewicz should have raised it asan
affirmative defense, but it fails to cite to any relevant authority in support of this proposition. The
County does not put forward any argument that it even attempted to establish the property in
guestion isin unincorporated Will County.

131 Anabuse of discretion occurs when there is no evidence in the record supporting the trial
court’sruling. Seelnre Marriage of Breitenfeldt, 362 I1l. App. 3d 668, 674 (2005); Billerbeck v.
Caterpillar Tractor Co., 292 I1l. App. 3d 350, 358 (1997). The County charged Zdanewicz with
violating an ordinancethat only applied in unincorporated Will County, but it presented no evidence
to establish that the property in question is located in unincorporated Will County. Therefore, the

trial court abused its discretion in finding Zdanewicz guilty. | therefore dissent.
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