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JUSTICE WRIGHT delivered the judgment of the court.
Presiding Justice Carter and Justice McDade concurred in the judgment.

ORDER

11 Held: Thetrial court erred by ordering defendant to submit a DNA sample and pay a
corresponding DNA analysis fee in two different felony cases. Wereverse the
trial court's sentencing orders and remand the cause to the trial court for entry of
modified sentencing orders in cause Nos. 06-CF-370 and 07-CF-475. We affirm
defendant’ s conviction in cause No. 07-CF-475, and we affirm the trial court’s
ruling that defendant violated his probation in cause No. 06-CF-370. We remand
the cause to the trial court for thetrial judge to conduct a proper inquiry into
defendant’ s posttrial claims of ineffective assistance of counsel.

12  OnAugust 30, 2007, the State charged defendant with the offense of aggravated battery



with afirearm, and on September 21, 2007, the State filed additional charges for the offenses of
aggravated discharge of afirearm and attempted first degree murder in cause No. 07—CF-475.
The State filed a petition to revoke defendant’ s probation in cause No. 06—CF-370 based on the
offense of aggravated battery with afirearm and other technical violations. On December 5,
2007, the trial court found defendant violated his probation, and a jury found defendant guilty of
all offenses charged in cause No. 07—-CF-475.

13  On appeal, defendant asserted that the State failed to prove defendant guilty in cause No.
07—CF—475 and failed to prove defendant violated his probation in cause No. 06—CF-370.
Additionally, defendant claimed the trial court improperly failed to consider defendant’ s posttrial
claims of ineffective assistance in cause No. 07-CF-475. Finally, defendant contested the orders
requiring him to submit a DNA sample and pay a $200 DNA analysis fee in both felony cases.

In People v. Bomar, No. 3-08-0985 et al (2010) (unpublished order under Supreme Court Rule
23), we originally affirmed defendant’ s conviction in cause No. 07—-CF-475 and affirmed the
trial court’ s ruling that defendant violated his probation in cause No. 06-CF-370. We also
remanded the cause to the trial court in order for the trial judge to conduct a proper inquiry into
defendant’ s posttrial claims of ineffective assistance of counsel consistent with the terms of this
order. Upon remand, we directed the trial court to clarify or amend the sentencing order in cause
No. 06—CF-370 to insure defendant is ordered to submit a single DNA sample and pay one
corresponding $200 DNA analysisfee in that case.

4  Our supreme court ordered this court to vacate our judgment and reconsider our decision
in light of the court’s decision in People v. Marshall, 242 111. 2d 285 (2011). After considering

Marshall, we direct the trial court to clarify or amend the sentencing order in cause No. 06-CF-



370 to insure defendant is ordered to submit a single DNA sample and pay one corresponding
$200 DNA analysisfeein that case. Further, we direct the court to vacate that portion of
defendant’ s sentencing order in cause No. 07-CF-475 which required defendant to submit a
DNA sample and pay a corresponding $200 DNA analysis fee and enter a modified sentencing
order in that case. We affirm defendant’s conviction in cause No. 07-CF-475 and affirm the trial
court’s ruling that defendant violated his probation in cause No. 06-CF-370. We remand the
cause to the trial court for the trial judge to conduct a proper inquiry into defendant’ s posttrial
claims of ineffective assistance of counsel.

15 FACTS

16  OnAugust 30, 2007, the State filed an amended information in cause No. 07—-CF475
alleging defendant committed the offense of aggravated battery with afirearm in violation of
section 12-4.2(a)(1) of the Criminal Code of 1961 (720 ILCS 5/12-4.2(a)(1) (West 2006)) by
shooting DeAndrew Abbott in the abdomen with afirearm, thereby causing injury to Abbott. On
September 5, 2007, the State filed a petition to revoke defendant’ s probation in cause No.
06—CF-370 alleging, in part, defendant violated his probation by committing the offense of
aggravated battery with afirearm as alleged in cause No. 07—CF475.

17  On September 21, 2007, the State filed two additional counts against defendant in cause
No. 07—CF-475. Count Il aleged defendant committed the offense of attempted first degree
murder in that defendant committed a substantial step toward the commission of first degree
murder in that defendant placed arevolver to the head of DeAndrew Abbott and pulled the
trigger with the intent to kill Abbott in violation of section 8-4(a) of the Criminal Code of 1961

(720 ILCS 5/8-4(a) (West 2006)). Count I11 alleged defendant committed the offense of



aggravated discharge of afirearm in that defendant discharged afirearm, arevolver, in the
direction of DeAndrew Abbott and Lavonte Cooper within 1000 feet of Denkmann School in
Rock Island, Illinoisin violation of section 24-1.2(a)(2) of the Criminal Code of 1961 (720 ILCS
5/24-1.2(3)(2) (West 2006)).

18  On December 3, 2007, defendant’ s jury trial began. The State called DeAndrew Abbott
asitsfirst witness. Abbott testified that in May 2007, he worked at X pac as a data entry person.
Abbott testified that he worked in the same area as Courtney Burbridge and had a disagreement
with Burbridge at work afew days before May 26, 2007. According to Abbott, Burbridge
became hostile and said that she would call her boyfriend. Abbott reported the incident to his
supervisor. After theincident, Abbott went to McDonald' s for lunch. At that location, Abbott
unexpectedly encountered defendant. The men exchanged words, and defendant said that he was
there “making sure there’ s not going to be any other problems with my girlfriend.” When he
returned to work, Abbott reported this second incident to another supervisor at work.

19 Later, on May 26, 2007, Abbott attended a birthday party at Daphne Reese’ s house
located at 3905 - 23 Avenuein Rock Island, Illinois. He went to the party with Lavonte Cooper
and James Wilmington at approximately 7:30 or 8:00 p.m. When he arrived, Abbott said he saw
defendant and Burbridge at the party. Abbott testified that defendant said, “Well, if we going —
we might as well squash this now today.” Later, he learned that this comment indicated that “[i]t
was supposed to to [sic] be aphysical fist fight.” Abbott |eft the party with defendant in order to
fight. Cooper, Wilmington and Mike Reese accompanied him. They walked along 39" Street
for one block, turned left and proceeded to the area of 23 Avenue and 41% Street in Rock Island,

[llinois. At that point, defendant turned around and said, “What’ s your bitch ass say so now?’



Abbott testified that defendant “pulled out the gun, and he fired.” Abbott said that defendant
shot himin the “lower half of my stomach on the left side.” Abbott explained that after he was
shot, he fell back onto the curb. Defendant approached him and said “Now I’ m going to kill you
right now, and he tried — and he pulled the trigger and it clicked. And when it clicked, that’s
when he struck me in the ear with the gun.”

110 Abbott testified he pushed the gun aside, as defendant was trying to fix the gun, and ran
away with the assistance of Cooper. Defendant then fired the gun three or four times, but he was
not struck by any of these bullets. Abbott said that he, Cooper and Wilmington ran back to the
house on 23" Avenue, entered their vehicle, and drove to the hospital.

111 After arriving at the hospital, he admitted that he told the doctors, nurses and the police
officer, who responded to the hospital, that he “didn’t see anybody” and that he was walking
toward his car and heard shots. Abbott explained that he said this because he was scared
defendant “would try to come back and finish the job.” Later at the hospital, Abbott advised
detective Whitcomb that defendant shot him.

112 Jeffrey Donkerstestified that he worked at Xpac as areceiving supervisor and closing
general manager. Donkers said that on May 24, 2007, he became aware of a disagreement
between two employees, Abbott and Burbridge. He explained that he spoke to both subjects
about the disagreement.

113 Antonio Bernas testified that he worked as a physician surgeon licensed to practice
medicine in the State of lllinois since 1976. Bernas testified that he treated Abbott for a gunshot
wound at Trinity West hospital in the late evening hours of May 26, 2007, and the early morning

hours of May 27, 2007. Bernas explained that due to the location of the bullet in Abbott’s body,



Bernas, along with an orthopaedic surgeon, decided not to remove the bullet. Bernas treated the
entry wound and monitored Abbott for any other possibleinjuries. According to Bernas, Abbott
was hospitalized for two days, along with aftercare visits.

14 Daphne Reesetestified that she resided at 3905 - 23 Avenuein Rock Island, Illinais.
On May 26, 2007, she hosted a birthday party at her house for her mother. Reese said
Wilmington came to the party with some other individuals, but she did not “know their names.”
Reese testified that defendant and his girlfriend, Courtney, were not invited to the party, but she
allowed them to stay. She said that Wilmington hugged and kissed her before he and the others
left. Later, Wilmington and the two other males came back. After she realized one of the boys
had been shot, Reese called the police.

15 On cross-examination, Reese said she could not recall exactly what she said during her
call to the police. She acknowledged that she mentioned defendant’s name during the 911 call,
but denied speaking to anyone in order to learn defendant’ s name. Reese said that “ Robert
[defendant] was the only Robert that was at my house.”

116 Lavonte Cooper testified that on May 26, 2007, he, Abbott and Wilmington went to a
birthday party for Wilmington's grandmother at Daphne Reese’ s house. Cooper said he, Abbott
and Wilmington left the party and went “down the street.” Cooper testified that Abbott and
defendant “were about to fist fight,” but defendant “turned around and shot DeAndrew [Abbott]
in the stomach.” Cooper also testified that after Abbott was shot and fell to the ground, “ Robert
[defendant] came up and pointed the gun to his head.” He heard defendant threatening Abbott
but did not “see what he [defendant] did with the gun.” Cooper stated that defendant fired the

gun while pointing the gun at Abbott’s head, but Abbott “swatted the gun out of his



[defendant’ s| hand asit fired.” Cooper explained he heard the gun “clicking” when defendant
fired it toward Abbott's head. While running away with Abbott, Cooper heard another shot and
looked back to see defendant firing the gun.

117 Corey Martin testified that he was arrested and held in the Rock I1sland County jail
beginning September 25, 2007. He admitted that he had four pending felony charges for various
drug offenses. Further, Martin acknowledged that he had been convicted for the felony offense
of unlawful possession of a controlled substance in 1998 and that he was currently addicted to
illegal drugs.

118 Martin denied receiving offers from the State in exchange for his testimony. Martin
stated that he was housed in the same cell block as defendant. During one of his conversations
with defendant in jail, he asked defendant about his pending case. Martin said that he asked
defendant if he shot the person, and defendant said, “yes.” According to Martin, defendant shot
the person “[p]retty much over his girlfriend” because “[t]he victim and his girlfriend got into an
argument.” Martin said that defendant told him he was angry about the argument, that he met
the victim at a party, and that he tried to provoke the victim. Defendant told Martin he shot the
victim in the stomach and then he put the gun to the victim’s head, but the gun did not fire.
Defendant said that he was “[t]rying to finish the job” when he put the gun to the victim’s head.
After the incident, defendant explained to Martin that he fled to lowa City or Coralville.

119 Greg Whitcomb testified that he worked as an investigator with the Rock Island police
department. On May 26, 2007, he began investigating an incident involving the shooting of
Abbott. On that date, he responded to Trinity West hospital where Abbott was receiving

treatment. After speaking with other individuals at the hospital, Whitcomb assembled a



photographic lineup which included defendant. According to Whitcomb, Abbott identified
defendant as the shooter. Thereafter, Whitcomb obtained a warrant, and defendant was arrested
on June 20, 2007, in Coralville, lowa. At the conclusion of Whitcomb's testimony, the State
rested.

120 The defense called Estelle Stevenson as their first witness. Stevenson testified that
Daphne Reese is her cousin and that she attended a party for her aunt at Reese’ s house on May
26, 2007. She said that she did not see defendant at the party.

121 James Wilmington testified that on May 26, 2007, he went to a birthday party for his
grandmother at Daphne Reese’' s house. Wilmington said he went to the party with Abbott and a
person named Lavonte. He denied leaving the party with Abbott and Lavonte and denied being
aware of ashooting. Wilmington also testified he saw defendant at the party, but did not see
defendant leave the party.

122 Raymond Glasstestified he was currently being held in the Rock Island County jail in a
cell block with defendant and eight other people. He stated he had been in custody since
September 10, 2007. During histime in the county jail, he did not see or hear Martin
communicate with defendant.

123 Defensethen caled Shelly Toure to testify. Toure testified that she worked as a
recruiting coordinator for Xpac. Toure aso testified that she was Burbridge' s mother and that
defendant was her daughter’ s boyfriend. She testified that on May 6, 2007, she attended a
birthday party for her daughter’s great aunt. Toure said she arrived at the party at approximately
6:00 or 6:30 p.m. About 15 or 20 minutes later, defendant and Burbridge arrived. Toure left the

party at 9:15 or 9:20 p.m. and indicated that defendant and Burbridge left before her. During the



party, Toure spoke with defendant, and she described defendant as being in agood mood. She
learned of the shooting later that same night, after she received two telephone calls from Reese
and a person named Nita. After receiving the telephone calls, she contacted Burbridge. Toure
said that Burbridge came to her house around 12:10 am. and stayed until some time after 12:45
am. At the conclusion of Toure' s testimony, defense rested.
124 The State called detective Whitcomb as a rebuttal witness. Whitcomb testified that he
interviewed Toure on May 29, 2007. During the interview, Toure told him that she saw
defendant at the party and that defendant was in a bad mood and standoffish. At the conclusion
of Whitcomb's testimony, the State rested. Following deliberations on December 5, 2007, the
jury found defendant guilty of all three offenses charged in the amended information in cause
No. 07-CF475.
125 Whilethejury was deliberating, the trial court conducted a hearing on the State’ s petition
to revoke defendant’ s probation in cause No. 06—CF-370. Thetrial court found defendant
violated his probation as alleged in the petition.
126 On May 30, 2008, thetrial court denied defendant’ s posttrial motions and proceeded to
sentencing. During the sentencing hearing, defendant complained that he suffered:

“conflict of interest issues during the pretrial proceedings, also

trial, also post trial proceedings. | did not allege elementary

typical issues of conflict of interest during post trial proceedings

because | was being precautious of the trial court’ s first ruling of

my Pro Se motion, but if the trial courts would indeed like for me

to present the issues that | have of attorney client interest | have



prepared alist of accusations which my attorney —which my

appointed attorney is obligated to protect my life and liberty.”
Thetrial court stated “these accusations should have been made prior to sentencing and thisis an
unsworn statement. Soit'stoo late.” The court heard sentencing recommendations and took the
matter under advisement.
127 OnJune 10, 2008, the trial court entered awritten order sentencing defendant to 10 years
imprisonment in cause No. 06-CF-370. In addition, thetrial court ordered defendant to submit
blood, saliva or other tissue to the Illinois State Police and to pay an analysis fee of $200.
128 Incause No. 07—CF-475, thetrial court sentenced defendant to 30 years imprisonment on
counts | and 111, and 40 years imprisonment on count I1. Additionally, in cause No. 07-CF-475,
thetrial court ordered defendant to submit blood, saliva or other tissue to the Illinois State Police
and to pay an analysis fee of $200. On November 24, 2008, the trial court denied defendant’s
motion to reconsider sentence.
129 Defendant filed anotice of appeal in each case on November 26, 2008.
130 ANALYSIS
131 I. Sufficiency of the State's Evidence - Cause No. 07-CF475
132 First, defendant challenges the sufficiency of the State’ s evidence claiming that
inconsistencies in the State’ s key witnesses and lack of physical evidence justifies areversal of
defendant’ s conviction. The State responds that the prosecution proved defendant guilty beyond
areasonable doubt.
133 Itiswell established that in reviewing a challenge to the sufficiency of the evidence, the

appropriate standard is whether viewing the evidence in the light most favorable to the

10



prosecution, any rational trier of fact could have found the essential elements of the offense were
proven beyond a reasonable doubt. People v. Pollock, 202 111. 2d 189, 213 (2002), citing
Jackson v. Virginia, 443 U.S. 307, 318-19, 61 L. Ed. 2d 560, 573, 99 S. Ct. 2781, 2788-89,
(1979); Peoplev. Callins, 106 II. 2d 237, 261 (1985). “The same standard of review applies
when reviewing the sufficiency of evidencein all criminal cases, regardless of whether the
evidenceisdirect or circumstantial.” People v. Pollock, 202 11I. 2d at 213.

134 Decisionsregarding the credibility of witnesses and the weight given to their testimony
are exclusively within the province of the trier of fact. Peoplev. Callins, 106 Ill. 2d at 261-62.
Similarly, it isfor the trier of fact to resolve any conflictsin the evidence. People v. Collins, 106
[1l. 2d at 262, citing People v. Kubat, 94 I11. 2d 437, 468 (1983). A defendant’s criminal
conviction will be reversed only where the evidence is so unreasonable, improbable, or
unsatisfactory that it justifies a reasonable doubt of defendant's guilt. Peoplev. Wheeler, 226 1II.
2d 92, 115 (2007), citing People v. Smith, 185 Ill. 2d 532, 542 (1999); People v. Pollock, 202 I1.
2d at 213; Peoplev. Callins, 106 11l. 2d at 261. A reviewing court should not retry a defendant
when considering a sufficiency of the evidence challenge. Peoplev. Wheeler, 226 11l. 2d at 114.
135 Inthiscase, thejury heard testimony from multiple witnesses. The State offered
eyewitness testimony from DeAndrew Abbott and Lavonte Cooper. Abbott told the jury that on
the night of the incident, defendant “pulled out the gun, and he fired.” Abbott said that
defendant shot him in the “lower half of my stomach on the left side.” Abbott explained that
after he was shot, he fell back onto the curb. Defendant approached him and said “Now I'm
going to kill you right now, and he tried — and he pulled the trigger and it clicked. And when it

clicked, that’s when he struck me in the ear with the gun.” Abbott positively identified

11



defendant in open court as the gunman.

136 Lavonte Cooper testified that on May 26, 2007, he, Abbott and Wilmington walked to the
area of 41% Street and 23 Avenue. Cooper said that Abbott and defendant “were about to fist
fight,” but defendant, “turned around and shot DeAndrew [Abbott] in the stomach.” Cooper also
said that after Abbott was shot and fell to the ground, “ Robert [defendant] came up and pointed
the gun to hishead.” Cooper aso positively identified defendant in court as the gunman.

137 Whilethe jury was faced with conflicting testimony from various defense witnesses, the
jury, asthetrier of fact, was required to make credibility decisions regarding the testimony
presented. Such decisions are exclusively within the province of the jury, and it isfor the jury to
resolve conflictsin the evidence. Peoplev. Collins, 106 Il. 2d at 261-62. Viewing the evidence
in the light most favorable to the prosecution, we cannot conclude the State’' s evidence is so
unreasonable, improbable, or unsatisfactory that it justifies a reasonable doubt of defendant's
guilt. Peoplev. Wheeler, 226 I11. 2d at 115, citing People v. Smith, 185 II. 2d at 542; People v.
Pollock, 202 I11. 2d at 213; People v. Collins, 106 I1l. 2d at 261. Accordingly, we affirm
defendant’ s convictions.

138 I1. Posttrial Claims of Ineffective Assistance of Counsel

139 Defendant next claims that the trial court erred by failing to consider defendant’ s posttrial
claims of ineffective assistance of counsel as required by People v. Krankel, 102 I11. 2d 181
(1984), and its progeny. The parties agree that we review de novo the question of whether the
trial court erred in the manner in which it addressed defendant’ s posttrial claims of ineffective
assistance of counsel. See People v. Moore, 207 1l. 2d 68, 75 (2003).

140 Itiswell established that when a defendant raises posttrial claims of ineffective

12



assistance of counsel, the trial court is not obligated to appoint new counsel to represent
defendant on those claims. The Illinois Supreme Court’ s decision in Krankel did not establish a
per serulethat all pro se motions for anew trial alleging ineffective assistance of counsel must
result in the appointment of new counsel. Peoplev. Munson, 171 11l. 2d 158, 199 (1996); People
v. Crane, 145 11l. 2d 520, 533 (1991).

141 Instead, when a defendant presents a pro se posttrial claim of ineffective assistance of
counsel, thetrial court should then examine the factual basis of adefendant's claim. If thetrial
court determines that the claim lacks merit or pertains only to matters of trial strategy, then the
court need not appoint new counsel and may deny the pro se motion. People v. Moore, 207 IlI.
2d at 77, citing People v. Chapman, 194 I1l. 2d 186 (2000); People v. Bull, 185 I1l. 2d 179
(1998); People v. Munson, 171 11l. 2d 158; People v. Nitz, 143 11l. 2d 82 (1991). *“The operative
concern for the reviewing court is whether the trial court conducted an adequate inquiry into the
defendant's pro se allegations of ineffective assistance of counsel.” People v. Moore, 207 1ll. 2d
at 78, citing People v. Johnson, 159 Ill. 2d 97, 125 (1994).

142 Inthiscase, the State concedes that the trial court did not conduct a proper inquiry into
defendant’s claims. Moreover, the record revealsthe trial court did not rule on those claims.
However, the State argues that remand is unnecessary because defendant received effective
assistance of counse.

143 Our supreme court has held that areviewing court should not consider the merits of a
defendant's pro se posttrial motion when the motion has not been ruled upon by thetrial court.
People v. Moore, 207 Ill. 2d at 81, citing People v. Jackson, 158 11I. App. 3d 394, 401 (1987).

Therefore, the matter must be remanded to the trial court so that the trial judge can conduct a
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preliminary investigation.

144 [11. Sufficiency of the State’s Evidence - Petition to Revoke Probation

145 Defendant next asserts that the State failed to prove defendant violated his probation in
cause No. 06-CF-370 by committing the offense of aggravated battery with afirearm, but
concedes he violated the terms of his probation by committing the offense of driving while
license revoked and by failing to obtain a substance abuse evaluation as alleged in the State’ s
petition. Defendant claims that since the State did not prove that he committed the offense of
aggravated battery with afirearm as alleged, defendant is entitled to a new sentencing hearing in
cause No. 06—CF-370. The State responds that the prosecution’s evidence was sufficient.

146 The State must prove aviolation of probation by a preponderance of the evidence. 730
ILCS 5/5-6-4(c) (West 2006); People v. Duplessis, 248 I11. App. 3d 195, 200 (1993). When
reviewing atrial court’sfinding that a defendant has violated the terms of his probation, the
standard of review is whether the judge’ s ruling is against the manifest weight of the evidence.
People v. Prusak, 200 I1l. App. 3d 146, 149 (1990). Given this court’s decision that the State
proved defendant guilty beyond a reasonable doubt in cause No. 07—CF-475, we conclude that
the trial court’s finding that defendant violated his probation was not against the manifest weight
of the evidence and that defendant is not entitled to a new sentencing hearing in cause No.
06—CF-370.

147 V. Imposition of DNA Testing and Analysis Feein Both Felony Cases

148 Finaly, defendant argues that the trial court improperly required defendant to provide
multiple DNA samples and pay multiple DNA analysis feesin both cause No. 06—-CF-370 and

cause No. 07-CF-+475.
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149 The statute at issue requires that any person convicted of afelony offense must submit
blood, saliva or tissue samplesto the lllinois State Police. 730 ILCS 5/5-4-3(a)(3.5) (West
2006). Further, any person who is required to submit a DNA sample to the Illinois State Police
must pay a$200 analysisfee. 730 ILCS 5/5-4-3(j) (West 2006). The parties agree that thisissue
involves a question of law which we review de novo. Peoplev. McCarty, 223 I1l. 2d 109, 124
(2006); Branson v. Department of Revenue, 168 I11. 2d 247, 254 (1995).

150 However, the State notes that defendant did not include the issue in a posttrial motion and
has forfeited the error. Alternatively, the State argues the statute requires the court to order a
convicted felon to provide a DNA sample and pay the corresponding analysis fee regardless of
prior fees paid or samples provided in the past.

151 Inhisreply brief, defendant asserts this court should address the issue pursuant to the
plain error doctrine. The plain error doctrine allows a reviewing court to consider unpreserved
error when 1) aclear or obvious error occurred and 2) the evidence is closely balanced or the
error affected the fairness of the defendant's trial and challenged the integrity of the judicial
process. Peoplev. Lewis, 234 11I. 2d 32, 42-43 (2009), citing People v. Piatkowski, 225 I1l. 2d
551, 565 (2007), People v. Herron, 215 I1l. 2d 167, 186-87 (2005). We address each felony
conviction separately below.

152 A. Cause No. 06-CF-370

153 Therecord shows that on September 6, 2006, the trial court sentenced defendant to serve
aterm of probation in cause No. 06—-CF-370 and ordered defendant to submit a DNA sample and
pay a$200 analysis fee as part of defendant’ s sentence in that case. When the trial court re-

sentenced defendant for violating his probation in cause No. 06—-CF-370, the written sentencing
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order entered on June 10, 2008, again ordered defendant to submit a DNA sample and pay a
$200 analysis fee.

154 Defendant did not object to this provision in the sentencing order entered on June 10,
2008. Normally, the failure to object would constitute forfeiture. However, defendant urges this
court should consider whether the trial court could properly order the fee following the violation
of probation using aplain error analysis.

155 First, itisunclear from the record whether the court ordered the submission of a second
DNA sample and the payment of a second fee in cause No. 06—-CF-370 on June 10, 2008, or
whether the court simply ordered defendant to submit the DNA sample and pay the fee as
originally ordered when defendant was sentenced to probation on September 6, 2006. Ordering
defendant to submit a DNA sample and pay the fee as originally imposed does not constitute
error.

156 However, if the court intended for defendant to submit a second DNA sample and pay a
second DNA analysis fee as a consequence of the violation of probation, this component of the
June 10, 2008, order would be erroneous. The plain language of the statute provides for the
imposition of asingle DNA sample and fee for afelony conviction. Therefore, it would be error
to require defendant to submit two samples and pay two fees in cause No. 06—CF-370, and the
imposition of two fees and samples would exceed the court’ s statutory authority.

157 B. Cause No. 07-CF475

158 With regard to cause No. 07—-CF-475, defendant claims that since the court ordered him
to provide and then pay afee for the analysis of his DNA samplein cause No. 06-CF-370, the

court should not have ordered defendant to produce a DNA samplein cause No. 07-CF475
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based on the decision in People v. Evangelista, 393 1lI. App. 3d 395 (2009). The State argues
that defendant forfeited thisissue by not objecting to duplicate fees or court ordered duplicate
DNA samples when before the trial court in 2008. Again, defendant urges this court to set aside
the DNA sample and analysis fee in cause No. 07-CF-475.

159 Recently, our supreme court in People v. Marshall, 242 I1l. 2d 285 (2011), held that the
statutory requirement of submitting a DNA sample upon conviction of aqualifying felony is
fulfilled once asingle sampleis ordered and registered. Peoplev. Marshall, 242 I11. 2d at 298.
Further, the court held that the $200 DNA analysis fee shall be ordered and paid only when the
anaysis and the filing of the sample occurs. Peoplev. Marshall, 242 1l. 2d at 297. Therefore,
the trial court erred by ordering defendant to submit a second DNA sample and pay the
associated analysis fee in cause No. 07-CF-475, given that defendant had already been ordered to
submit a sample and pay the fee in cause No. 06-CF-370.

160 Finaly, we rgect the State's argument that defendant has forfeited thisissue by failing to
raiseit in his posttrial motion. Given that the trial court exceeded its statutory authority in
ordering the second DNA sample and fee, that portion of the sentencing order is void.
Therefore, this court has the authority to correct the error at any time. People v. Marshall, 242
I1l. 2d at 302 (citing People v. Arna, 168 Ill. 2d 107, 113 (1995)).

161 CONCLUSION

162 Defendant’s convictions for the offenses of aggravated battery with afirearm, attempted
murder and aggravated discharge of afirearm in cause No. 07—-CF-475 are affirmed. Thetrial
court’ sruling that defendant violated his probation in cause No. 06-CF-370 is affirmed.

163 The causeisremanded to thetrial court for the trial judge to conduct a proper inquiry
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into defendant’ s posttrial claims of ineffective assistance of counsel consistent with the terms of
thisorder. Additionally, thetrial court is directed to clarify or amend the sentencing ordersin
cause Nos. 06—CF-370 and 07-CF-475 to insure defendant is ordered to submit asingle DNA
sample and pay one corresponding $200 DNA analysis fee in only cause No. 06-CF-370.

164 Affirmed in part; reversed in part and remanded with directions.
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