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NOTICE: This order was filed under Supreme court Rules 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the Circuit Court
) of Kane County.
Plaintiff-Appellee, )
)
V. ) No.07—CF—1836
)
MAX AGUILAR, ) Honorable
)  Timothy Q. Sheldon
Defendants-Appellant. ) Judge, Presiding.

JUSTICE BURKE delivered the judgment of the court.
Justices Zenoff and Schostok concurred in the judgment.

ORDER

Held: Theautomatictransfer provision of section 5—103 of thelllinois Juvenile Court Act
(705 ILCS 405/5—130(a)(a)(West 2010)) does not violate due process; affirmed.

Defendant, Max Aguilar, was charged with the offense of first-degree murder in connection
with the beating death of George Caro. At the time the offense was committed, defendant was 15
years old and, pursuant to the automatic transfer provision of the Juvenile Court Act of 1987 (Act)
(705 ILCS 405/5—130 (West 2010)), defendant’ s case was transferred to criminal court so that he
could be prosecuted as an adult. Following a consolidated bench trial, defendant was found guilty

of theoffense. Thereafter, thetrial court sentenced defendant to 20 years' imprisonment. Defendant
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contendsthat section 5—130 of the Actisinvalid asit violates procedural due process. Specificaly,
defendant maintains that, under section 5—130 of the Act, minors are transferred to adult court
without any determination about who should be transferred and who could benefit from juvenile
court. He arguesthat the transfer of the offenders to adult court without a hearing bears no rational
relationship to any legitimate governmental purpose. Consequently, defendant contends that the
automatic transfer provision which mandatesthat 15- and 16-year-oldscharged with theenumerated
offenses|listed therein are automatically transferred to criminal court isfacially unconstitutional as
well as unconstitutional as applied to him.

We begin our analysiswith the presumption that the statuteisvalid. See Peoplev. M.A., 124
Il. 2d 135, 144 (1988). “The party challenging the constitutionality of a statute bearsthe burden of
rebutting that presumption and clearly establishing its unconstitutionality.” Russell v. Department
of Natural Resources, 183 I1l. 2d 434, 441 (1998). The constitutionality of astatute isaquestion of
law subject to de novo review. Miller v. Rosenberg, 196 I11. 2d 50, 57 (2001).

Thelegidlature, pursuant toitspolice power, haswidelatitudein determining what the public
interest and welfare require and to determine the measures needed to secure such interest, but this
discretion is limited by the constitutional guarantee that a person may not be deprived of liberty
without due process of law. InreK.C., 186 Ill. 2d 542, 550 (1999). Nowherein the Federal or in
this State'sconstitution istherefound theright to betreated asajuvenilefor jurisdictional purposes.
Peoplev. J.S, 103 11l. 2d 395, 402 (1984). Where, as here, the statute does not affect afundamental
constitutional right, the court applies the rational-basis test to determine the legidation's
constitutionality. People v. Wright, 194 Ill. 2d 1, 24 (2000). A statute attacked on due process

groundswill be upheld so long asit (1) bears areasonable relationship to the public interest sought
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to be protected and (2) the means employed are a reasonable method of achieving the desired
objective. Peoplev. Carpenter, 228 I1l. 2d 250, 267-68 (2008). When applying the rational-basis
test, the court is highly deferential to the findings of the legislature. People v. Johnson, 225 Il1. 2d
573, 585 (2007).

Section 120 of the Act provides, in relevant part:

“Except asprovided in Section 5—705, 5—130, 5—805, and 5—810 of thisArticle,
no minor who wasunder 17 years of age at the time of the alleged offense may be prosecuted
under the criminal laws of this State.” 705 ILCS 405/5—120 (West 2010).

Section 5—130 of the Act providesin part:

“The definition of delinquent minor under Section 5—120 of this Article shall not
apply to any minor who at the time of an offense was at least 15 years of age and who is
charged with: (i) first degree murder *** .

These charges and all other charges arising out of the same incident shall be
prosecuted under the criminal laws of this State.” 705 ILCS 405/5—130(1)(a)(i) (West
2010).

Juvenileshaveneither acommon law nor aconstitutional right to adjudication under the Act.
InreJ.W, 346 Ill. App. 3d 1, 11 (2004). The Act isapurely statutory creature whose parameters
and application are defined solely by the legislature. Peoplev. P.H., 145 11l. 2d 209, 223 (1991).
No transfer is granted from juvenile to adult court under section 5—130 of the Act. See J.S, 103
II. 2d at 402-04. Rather, section 5—130 forbids juvenile court jurisdiction in cases in which the
offender isat least 15 years of age and is charged with one of the enumerated offenses, such asfirst-

degree murder. In this case, because defendant was charged with first-degree murder and was 15
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years' old at the time he was charged, he was outside the protection of the Act. See, e.g., Peoplev.
DeJesus, 127 111. 2d 486, 488 (1989).

Our supreme court hasrejected constitutional challengesto section5—130. See, e.g., People
v. RL., 158 Ill. 2d 432, 444 (1994) (statute has rational basis to deter narcotics activity in public
housing, and thus does not violate equal protection); P.H., 145ll. 2d at 231-33 (the automatic “gang
transfer” provision doesnot violate due processastheprovisionisreasonably designed to curtail gang
activity); Peoplev. M.A., 124 111. 2d 135, 147 (1988) (automatic transfer provision providing 15- and
16-year-olds charged with unlawful use of weapons on school grounds does not viol ate due process
or equal protection). In J.S, 103 Ill. 2d at 405-07, the supreme court noted that the legislature, by
lowering the age for juvenile court jurisdiction in relation to certain crimes, was not usurping a
judicia function but redefining the applicability of a statute which it created under its legidlative
power. The court held that the automatic transfer provision does not violate due process asiit is
reasonably designed to remedy evils which the legislature has determined to be athreat to the public
health, safety, and general welfare due to the violent nature and frequency of commission of those
crimes.

Although defendant concedesthat the automatic transfer provision at i ssue herecomportswith
constitutional requirements, he asserts that the penological justifications of retribution, deterrence,
incapacitation, and rehabilitation “simply do not apply to juvenile offenders.” He requests that we
re-examinetherationale of the* decades-old cases’ of our Illinois Supreme Court in light of themore
recent United States Supreme Court opinions of Grahamv. Florida, _ U.S. ;130 S. Ct. 2011
(2010), and Roper v. Smmons, 543 U.S. 551 (2005), in which the Court determined that additional

constitutional protectionsfor juvenileoffendersare necessary because of the* fundamental difference
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between juvenile and adult minds,” and Kent v. United States, 383 U.S. 541, 557 (1966), in which
the Supreme Court held that transfers from juvenile to adult court violate procedural due process

absent an investigation to determine whether transfer is appropriate. We reject defendant’ srequest.

First, we note that our supreme court previously addressed Kent and found it not dispositive
in resolving whether section 5—2130 violates procedural due process. J.S 103 1ll. 2d at 405. The
supreme court held that, unlikethe statute at issuein Kent, the automatic transfer provision of the Act
does not leave room for disparity in treatment between individuals within its proscription, as it
requiresall 15- and 16-year-olds, who are that age at the time of an offense and charged with one of
the enumerated offenses, to be prosecuted in the adult criminal court system. J.S,, 103 111. 2d at 405.
See also Alvarado v. Hill, 252 F. 3d 1066, 1069 (9" Cir. 2001) (holding that Kent does not hold that
automatic transfer statutes are unconstitutional; rather, it holds that a court must follow adequate
procedures when statutorily required).

Second, neither Roper nor Graham alter the validity of well-established Illinois precedent.
Neither case addresses the constitutionality of an automatic transfer provision and areinapposite. In
Roper, the Supreme Court held that theimposition of the death penalty on individualsunder 18 years
of age constituted cruel and unusual punishment. Roper, 543 U.S. at 568. The court observed that
the death penalty may not beimposed on certain classes of offenders, such asjuveniles under 16, the
insane, and the mentally retarded, no matter how heinous the crime. Roper, 543 U.S. at 568. In
reaching this determination, the court noted several distinctions between juveniles and adult
offenders. (1) juveniles lack maturity and have an underdeveloped sense of responsibility; (2)

juveniles are more vulnerable or susceptible to negative influences and outside pressures, including
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peer pressure; and (3) juveniles have not fully formed their character, as their personality traits are
more transitory than adults. Roper, 543 U.S. at 569-70. Relying in part on the conclusion that
juveniles are less culpable for their actions, the court observed: “[o]nce the diminished cul pability
of juvenilesisrecognized, it is evident that the penological justifications for the death penalty apply
to them with lesser force than to adults.” Roper, 543 U.S. at 571. Unlike the present case, Roper’s
holding appliesto the imposition of the death penalty for offenders who are under 18 years of age at
the time the offense is committed. Additionally, Roper does not espouse that the penological
justification for greater rehabilitative potential appliesto all minor offenders.

In Graham, the Supreme Court considered whether the constitution permits a juvenile
offender to be sentenced to lifewithout parolefor anonhomicide offense. Graham, _ U.S.at
130S. Ct. at 2017-18. Thecourt examined the*evolving standards of decency that mark the progress
of amaturing society” to answer the question. Graham,  U.S.at __, 130 S. Ct. at 2021 (citing
Estellev. Gamble, 429 U.S. 97, 102 (1976)). It determined that sentencing a minor to life without
parole for a nonhomicide crime was cruel and unusual punishment because the |essened degree of
culpability of minors makes them “less deserving of the most severe punishments.” Graham,
US.a  ,130S. Ct. at 2026 (citing Roper, 543 U.S. at 569). The court, however, recognized that
alineexisted* between homicide and other seriousviolent offensesagainst theindividual.” Graham,
__US a __ ,130 S Ct at 2027 (citing Kennedy v. Louisiana, 554 U.S. 407, 438 (2008)).
Defendant’ s case does not involve a nonhomicide offense and he was not sentenced to life without
parole. In fact, defendant recelved the most lenient sentence (20 years) available for a person
convicted of first-degreemurder under thecriminal lawsof thisState. See730ILCS5/5—4.5—20(a)

(West 2010).
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Defendant argues aternatively that the automatic transfer provision is unconstitutional as
applied to him. Defendant maintains the trial judge’ s comments indicate the judge would have
transferred defendant to juvenile court if the option were available. Based on our review of the
record, thetrial judgedid not statethat hewould havetransferred defendant to juvenile court. Rather,
the court commented about defendant’s youth and tragic background in consideration of the
mitigating factors for sentencing.

Tomount asuccessful facial challenge, defendant must fulfill thedifficult task of establishing
the statute's invalidity under any set of facts. People v. Greco, 204 1ll. 2d 400, 407 (2003). In
contrast, an “asapplied” challenge requires defendant to show the statute violates the constitution as
it appliesto him. Peoplev. Garvin, 219 Ill. 2d 104, 117 (2006). Defendant does not present any
argument asto how the statute violatesthe constitution asit appliesto him. Defendant doesnot argue
how he is treated differently from any other offender of the same age. Further, imposing the
penologica concerns would defeat the statute’ s purpose of excluding jurisdiction based on the age
of the offender and the threat posed by the offense to the victim and the community because of its
violent natureand frequency of commission. That said, thetrial court did consider defendant’ syouth
and rehabilitative potential when it sentenced him to the minimum 20-yearsin prison for first-degree
murder, including such factors as defendant’s lack of maturity and vulnerability to negative
influences. Defendant has not sustained his burden to establish that the statute is unconstitutional as
applied to him.

Based on the preceding, the judgment of the circuit court of Kane County is affirmed.

Affirmed.



