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ORDER

Held: (1) Asto counts I, I, and Ill, the trial court erred in applying the three-year
limitations period for conversion of anegotiable instrument where plaintiff pleaded
only ordinary conversion, which has a five-year limitations period. Those counts
were not barred by the statute of limitations; (2) asto counts|V and V, thetrial court
correctly found those countsto be barred by the statute of limitations as the funds at
issue were withdrawn more than five years prior to the filing of the origina
complaint; (3) thetrial court correctly dismissed the remaining countsfor failureto
plead a cause of action.
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11 Plaintiff, Krumpholz Properties, LL C, (the company), appeal sthetrial court’ ssection 2-619
and section 2-615 dismissals of its nine-count complaint against defendants, Floreine Krumpholz,
the Floreine Krumpholz 2006 Irrevocable Trust, Floreine’s children (Nancy Fuller and William
Johnson), and Floreine s attorney (Wayne Erickson), individually and as trustee of the 2006 Trust.
For the reasons that follow, we reverse the court’s section 2-619 dismissal of counts|, I, and I11.
We affirm the trial court’s dismissal of the remaining counts.

12 I. BACKGROUND

13 Theinstant caseinvolvesafamily real estate business, incorporated inthe late 1990'sby the
family patriarch, Robert Krumpholz (deceased December 7, 2007), who was then in his eighties.
Robert Krumpholz gifted large portions (then val ued at approximately $1,000,000) of hisownership
interest in the company to his daughter, Donna Beeken, and his granddaughter, Jennifer Foster,
leaving approximately a 10 percent ownership interest for himself.

14  Thereafter, in approximately 2000, Robert married Floreine (Guisti) Krumpholz, who was
asoin her eighties. Floreine had two grown children, Nancy Fuller and William Johnson. Floreine
never became a member of the company. On April 22, 2005, a probate court in Michigan declared
Robert incompetent and appointed Floreine as guardian and conservator of Robert’s person and
estate.

15 By this point, tensions had already arisen between Robert’s first and second families, as
evidenced by aseries of lawsuitsfiled as early as 2003 (an action for accounting) in multiple states
where the parties owned property (Michigan, Wisconsin, and lllinois). One of these earlier suits,
Kane County (Illinois) case No. 05-MRK-458, filed October 26, 2005, bares strongly on theinstant

case.
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16 In case No. 05-MRK-458, the company, owned entirely by Robert’ sfirst family (except for
asmall share still retained by Robert himself, held by his trusts), sued Robert, Floreine, and two
trusts owned by Robert (the 1990 and 1997 Trusts). The company alleged in part that, in the late
1990's, Robert transferred Oppenheimer stock from his personal trusts to the company. Then, in
2001, Robert transferred what was now the company Oppenheimer stock back into histrusts. The
company operating agreement prohibited such atransfer because, under it, once amember made a
monetary contribution to the company, the member lost all rights to it; it was company property.
The company requested that Robert’ s ownership interest in the company be decreased to reflect the
company Oppenheimer stock he had removed and placed back in his personal trusts. Additionally,
the company alleged that it had stopped receiving mortgage payments on a property known as the
Stone property, and stated that Robert and Floreine “may have diverted the payments and the final
payoff, if any of that mortgage from the company to themselvesindividually.” The company also
alleged moregenerally that Robert and Floreinemay havediverted other rental incomeand company
assets.

17  On April 21, 2006, under case No. 05-MRK-458, the company filed a petition to obtain
accesstoitsprior LLC offices, in hopes of discovering evidence of diverted funds. Thetria court
granted the petition.

18  Shortly thereafter, on May 25, 2006, the parties entered into a settlement agreement in case
No. 05-MRK-458. The settlement agreement stated that the parties settled “ some but not all” of the
allegations set forth in the 05-MRK-548 complaint. The settlement agreement specified that it did
bar claims “as to the determination and valuation of the membership interests of the Members of
Krumpholz Properties, LLC (paragraph 5).” The settlement agreement provided that, based on

earlier withdrawals and gifts (i.e., including the 2001 withdrawals of the Oppenheimer account),
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Robert personally had zero ownership interest remaining in the company and histrusts collectively
had $225,000 worth of interest remaining in the company (approximately an 8.48 percent share).
The settlement agreement further provided that the company would then buy out the trusts
ownership interest and the trusts would then assign al itsinterest in the company to the company.
The record indicates that the appropriate transactions and assignments were completed. This left
Robert with zero or negligible ownership interest in the company, as compensation to the company
for Robert’ s withdrawal of company funds. Finally, as pertains to the instant suit, the settlement
agreement preserved aright to pursue claims against Floreine in the future:

“Thisisalimited release and is specifically intended to exclude any and all claims
that Krumpholz Properties, LLC[,] or any of [its] Members may have against Floreine
Krumpholz and any defenses to such claims.”

19  Atsomepoint prior to December 2007, the company and Donna Beeken personally moved
in Michigan state probate court for Floreine’s removal as guardian based on allegations that she
misappropriated various funds. However, the Michigan probate case was dismissed for lack of
jurisdiction when Robert passed away (December 7, 2007). On February 19, 2007, Floreine was
removed as the conservator of Robert’s trust, because, according to her attorney, she “began to
suffer the consequences of advanced age.” On July 21, 2009, the court declared Floreine
incompetent and appointed a guardian for her (who would act in her stead as a defendant in the
instant suit).

110 Meanwhile, on May 15, 2008, the company filed a nine-count complaint for recovery of
assetsand property, the May 27, 2009, amended version of whichisthe subject of theinstant appeal .
We summarize the nine count complaint as follows.

111 A. Countsl, Il, and I11: Conversion of Funds from Three Properties

-4-
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(Against Floreine)
12 Incountsl, 1, and |1, the company aleged conversion of fundsfrom three of its properties:
the Stone mortgage payment (count 1); the Elburn construction escrow (count I1); and the Kuipers
rental payments (count I11).
113  Thecompany pleaded thefollowing asto the Stone mortgage (count I). InJuly 1997, Robert
personally owned a note secured by a$45,000 mortgage on a Florida property executed by Darlene
Stone. Several monthslater, in December 1997, Robert conveyed hisrights, powers, and beneficial
interest in the Stone mortgage to the company. Thereafter, “fromtimetotime,” Stone paid monthly
mortgage payments to the company. In 2004, Stone sold the property. At that time, $35,795
remained on the mortgage. Floreine then allegedly “intercepted” aletter concerning the mortgage
payoff and instructed the title company that was handling the sale transaction to make the payoff
check to* Robert E. Krumpholz and Floreine E. Krumpholz.” Floreinethen deposited thefundsinto
her personal checking account. In support of its allegations concerning the Stone mortgage, the
company attached: a copy of the mortgage, a copy of the written assignment, a copy of the payoff
letter, and acopy of the payoff check (made out to Robert and Floreine personally, and endorsed by
both Robert and Floreine personally).
114 The company pleaded the following asto the Elburn construction escrow (count I1). At all
times relevant hereto, the company owned a parcel of commercial real property improved with a
commercia building. This property was located in Elburn. The Village of Elburn required the
company to post a $23,967.70 security deposit to ensure the completion of landscaping and the
construction of aretainingwall (inamanner that complied withitsvillage code). In 2004, Floreine,
without authority from the company, allegedly requested and received from the Village of Elburn

arefund of the security deposit. The check was made payable to “Krumpholz Property.” Floreine
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deposited the check into her personal checking account. In May 2006, the company conducted an
investigation to discover the status of the escrow. 1n 2007, it discovered that Floreine had deposited
the refund in her own account when Floreine’ s bank responded to a subpoena for Floreine’ s bank
records. In support of its allegations concerning the Elburn construction escrow, the company
attached acopy of the refund check along with itsdeposit record. The check was not endorsed, but
in handwriting stated on the back, “for deposit only.”

115 Finaly, thecompany pleaded the following asto the Kuipers' rental payments. At all times
relevant hereto, the company owned aresidential property in Elburn, which was occupied by Dale
and Beverly Kuipers under the terms of awritten lease. Between August 31, 2004, and July 2005,
Floreine allegedly deposited at least $13,300 of rental payments from the Kuipersinto her personal
checking account. The payments were made to Floreine personally.

116 B. Count I1V: The Oppenheimer Stock Account: Conversion (Against Floreine)
and Conspiracy (Against Floreine and Attorney Erickson)

117 Regarding the alleged conversion of fundsfrom acompany Oppenheimer stock account (as
referenced in the earlier case No. 05-MRK-458), plaintiff acknowledges that Robert’s signature
alone enabled the funds to leave the company account in 2001 and go into his and Floreine's
personal account. However, the company makes the overarching allegation that, one year into the
marriage and four years before Robert was declared incompetent, Floreine exerted undueinfluence
over Robert. The company asserts that Robert, who was officially declared incompetent in 2005,
was suffering from Alzheimer’ s disease much earlier than that. Asan aternativeto its allegation
of undue influence, the company alleges that Floreine “unlawfully uged] the name of Robert

Krumpholz,” to accomplish the transfer of funds from the company account.



2011 IL App (2d) 109998-U

118 The company described the nature of the Oppenheimer stock account asfollows. 1n 1997,
Robert established an Oppenheimer stock account in the name of the company. At that sametime,
the Robert E. Krumpholz 1990 Trust, for which Robert was the trustee, also held an Oppenheimer
stock account. In early 1999, Robert executed a document entitled “ Corporate Client Agreement
& Resolution,” which expressly provided that only the company would hold an interest in the
company account. Thereafter, on March 23, 1999, Robert transferred a portion of the Oppenheimer
stock from his 1990 Trust to the company account.

119 Beginning in February 2000, purportedly acting against the “ Corporate Client Agreement
& Resolution,” Robert began transferring “large sums of money” from the company account back
to the 1990 Trust’ saccount. By March 7, 2001, the amount transferred and earned thereon total ed
$433,296.! By March 23, 2001, “[all] the remaining securities” were transferred from the company
account back to the 1990 Trust’ s account.

120 The company claims that Floreine then somehow facilitated (either by unduly influencing

Robert or by “unlawfully using his name”) at least two dishonest uses of the funds once the funds

The company is somewhat unclear in its allegation as to the amount transferred. It also
alleges that, as March 2001, Robert had transferred $1,390,583.17 (not the $433,296 alleged in an
earlier paragraph of the complaint) from the company account to the 1990 Trust account. However,
acomprehensive reading of the entire complaint indicatesthat the larger amount wasthetotal value
of the 1990 Trust account (the majority of which, plaintiff would have to concede, it had no claim
to). Thisview issupported by thefact that the company allegesin alater paragraph that, as of June
2006, the total value of the funds taken from the 1990 Trust and put into Floreine's trust was

$1,742,000.



2011 IL App (2d) 109998-U

were back in the 1990 Trust. First, Floreine alegedly used the funds to purchase real property in
Marinette, Wisconsin. Between September and December 2001, approximately $230,000 “was
withdrawn” from the 1990 Trust (the company does not specify who withdrew these funds). Some
or al of these funds were used to purchase aparcel of real property in Marinette, Wisconsin, which
was jointly titled in the names of Robert and Floreine Krumphol z.

21  Second, Floreineallegedly proceededinacourseof actionthat ultimately ledto her complete
control of the company Oppenheimer funds. In October 2002, Robert and Floreine set up athird
Oppenheimer account (i.e., in addition to the company account and the 1990 Trust account), jointly
held in the names of Robert and Floreine Krumpholz. The company did not alege that thisin and
of itself wasnot an act against it. However, in November 2002, Robert “ supposedly” signed aletter
directing that Floreine’ sname be put on the account held in the 1990 Trust. Thereafter, fundsfrom
the 1990 Trust were transferred, in a series of transactions, into the third account personally and
jointly held by Robert and Floreine.

22  Thecompany further alleged that Floreine' sattorney, WayneErickson, then assisted Floreine
in transferring the Oppenheimer funds held in the third account into the “Floreine Krumpholz
Irrevocable Trust (dated March 13, 2006).” Floreing’ s2006 Trust then held $1,742,000, presumably
the total amount that had been transferred from the 1990 Trust. The company alleged that attorney
Erikson knew that Floreine had exercised undue influence over Robert when heinitially transferred
the funds from the company account back to the 1990 Trust and again from the 1990 Trust to the
third account held by Robert and Floreinejointly, thereby aiding Floreinein her course of action to
gain control over the company’s Oppenheimer funds.

123 C. Count V: The Oppenheimer Stock Account: Tortious Interference (Against Floreine)

124 In count V, the company alleged that Floreine “intentionally induced” Robert to violate
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ArticleVIII, Section 6 of its* Operating Agreement” when hewithdrew the Oppenheimer stock from
the company account in 2001 and transferred it back to his 1990 Trust. Article VIII, Section 6
provides: “No member shall be entitled to interest on his capital contributions or to return of his
capital contributions.” The company repeated its allegation from count 1V that Floreine took
advantage of Robert, who had Alzheimer’ sdisease. Thecompany further alleged that Floreineknew
of the terms of the “ Operating Agreement” when she “intentionally induced” Robert to violate the
agreement. In support of itsallegation of tortiousinterference, the company attached a copy of the
“Operating Agreement.”

125 D. Count VI: Conspiracy
(Against Floreine’s Children, Nancy Fuller and William Johnson)

126 In count VI, the company alleged that Floreine's children, Nancy Fuller and William
Johnson, conspired to accomplish the conversion of property described in counts| throughV (i.e.,
the Stonemortgage payment (count I); the Elburn construction escrow (count 11); the Kuipers' rental
payments (count I11); and the company’s Oppenheimer stock account (counts IV and V)). Asto
William only, the company alleged that heisajoint account holder for Floreine' spersonal checking
account in which she received funds from the allegedly converted property set forth in counts |
throughV. AstoNancy only, the company alleged that she* acted asarecipient of fundstaken from
the [company] by taking title to real estate” in Marinette, Wisconsin (the same property that was,
for atime, titled in the name of Robert and Floreine, as set forthin count V), and that shedid so for
the purpose of concealing someof thefundsinitially taken from the company Oppenheimer account.
Additionally, Nancy “ assisted in bringing itemsof personal property belonging to Robert Krumphol z
to an auction house for sale.” As to both William and Nancy, the company alleged that they

“actively participated in disposing of may itemsof personal property belongingto[Robert], the 1990
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Trust, the 1997 Trust, and destroyed or attempted to destroy documents bel onging to [the company]
that evidenced itsownership of itsassets’ for the purpose of “inhibit[ing] plaintiff from discovering
the wrongful acts of Floreine.”

127 E. Count VII: The Oppenheimer Stock: Conversion (Against Nancy Fuller)

128 Incount VI, the company again alleged that Nancy acted as a recipient to the funds taken
from the company Oppenheimer account by taking titleto the Marinette property (in October 2006,
i.e., after Robert’ sdeath). Additionally, thecompany asserted that Nancy accepted $73,062.70 from
Floreine's personal checking account. The company does not assert the specific source of these
funds; however the amount of the Stone mortgage ($35,795), plus the Elburn escrow ($23,967.70),
plus the Kuipers rental payments ($13,300), does equal $73,062.70.

129 F. Count VIII: Breach of Fiduciary Duty (Against Floreine)

130 Incount VIII, the company alleged that Floreine assumed afiduciary duty to it by “writing
checks and taking control of accounts’ with “respect to the monies mentioned in counts|l, 11, and
[11].” It further alleged that Floreine then violated her fiduciary duties by diverting monies
belonging to the company as described in counts|, 11, and 111 (i.e., the Stone mortgage, the Elburn
escrow, and the Kuiper’ s rental payments), to herself.

131 G. Count IX: Injunction (Against All Defendants)

132 Finaly, incount I X, the company alleged that defendants are each holding parts of various
assets described in counts I, 11, 111, 1V, and V (i.e., the Stone mortgage, the Elburn escrow, the
Kuiper's rental payments and the company’s Oppenheimer stock), and sought an injunction to
prevent them from further disposing of the assets (i.e., essentially freezing all accounts allegedly
tainted by theimproper transfer of fundsfrom the company). Asto attorney Erickson, the company

alleged that, astrustee of Floreine’ s 2006 Trust, isholding part or al of the aforementioned assets.
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Asto Floreine and William, the company alleged that they remained in control of some of the funds
that were placed in Floreine' s personal checking account. Asto Nancy, the company alleged that
she remained in possession of the Marinette property. The company stated that it was likely to
succeed on the merits of its claimsand that it would beirreparably harmed if an injunction were not
granted. It further stated that it lacked an adequate remedy at law, “as even a money judgment
would be inadequate to secure the plaintiff’ s rights to its assets.”

133 OnJduly 14, 2009, Floreine and attorney Erickson filed amotion to dismiss. Asto countsl,
I, and 11, involving conversion of the Stone mortgage, Elburn escrow, and Kuipers renta
payments, Floreine petitioned pursuant to section 2-619 only, arguing that a three-year statute of
limitations for conversion of a negotiable instrument applied. As to the remaining counts, which
involved the Oppenheimer funds allegedly taken from the company in 2001, Floreine petitioned
pursuant to section 2-619, arguing that the applicable five-year statute of limitations had elapsed,
and attorney Erickson petitioned under section 2-615, arguing that the company could not plead
damages because it had already been compensated for the loss of the Oppenheimer funds. Nancy
and William, represented by different attorneys, filed ajoint section 2-615, 2-619 motion to dismiss
asto the counts alleged against them.

134 OnFebruary 3, 2010, thetrial court ruled. Astocountsl, I, and 111, it agreed with Floreine

that athree-year statute of limitations applied, and it granted her section 2-619 motion to dismiss.?

*Thetria court characterized its dismissal of counts|, 11, and 111, as based on both section
2-615 and 2-619, but this appears to be amisstatement. Floreine only filed a section 2-619 motion
to dismiss those counts, and the trial court cited only the statute of limitations as its basis for
dismissal.

-11-
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As to the remaining counts, it granted the parties’ joint section 2-615, 2-619 motions to dismiss.
That same day, the company filed a motion to reconsider, which essentially asked the court to
consider “new” evidence, i.e., an affidavit by DonnaBeeken, making allegations similar to those set
forth in the Michigan probate case, which, if true, tended to support that Floreine had unduly
influenced Robert. Thetrial court denied the motion. This appeal followed.

135 1. ANALYSIS

136 Inan effort to streamline the 11 issues the company raises on appeal, we are mindful that
thereare only four assets at issue: (1) the company Oppenheimer funds; (2) the Stone mortgage; (3)
the Elburn escrow; and (4) the Kuipers' rental payments. Likewise, athough the company names
four people as defendants, they can be thought of in two categories. (1) Floreine; and (2) those who
allegedly conspired with her to facilitate wrongdoing.

137 Inpart oneof our analysis, wewill focus on counts that were dismissed based on the statute
of limitations (countsl, 1, and I11). 7351LCS5/2-619 (West 2008). For these counts, we need only
focus on one defendant (Floreine) and on three assets: the Stone mortgage, Elburn escrow, and
Kuipers' rental payments.

138 Inpart two of our analysis, we will focus on the counts that were dismissed based on joint
2-615 and 2-619 motions. 735 ILCS 5/2-615, 619 (West 2008). We will first address claims
relating to the company Oppenheimer funds, and we find that, because the wrongful transfer took
placein 2001, the claimsare barred by thefive-year statute of limitationsfor conversion. 7351LCS
5/13-205 (West 2008). Assuch, werather quickly dispose of any argument that thetrial court erred
in dismissing count IV (conversion of the company Oppenheimer funds) and count V (tortious
interference with the company operating agreement due to the withdrawal of the company

Oppenheimer funds). Likewise, we discard any allegations of conspiracy on the part of attorney
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Erickson, Nancy, or Williamtofacilitate Floreine’ swrongdoing asto the Oppenheimer funds. Next,
we will address plaintiff’s remaining conspiracy counts against Nancy and William, and find that
plaintiff failed to plead facts that would support aclaim of conspiracy. Finally, wewill affirm the
trial court’s dismissal of the count alleging Floreine' s breach of fiduciary duty.
139 Inpart three of our analysis, we summarily affirm thetrial court’sdenial of the company’s
request for an injunction and its denial of the company’s motion to reconsider.
140 A. Part |: Section 2-619(a)(5) Dismissal
41 Thetria court dismissed countsl, I, and 11, regarding Floreine' s alleged conversion of the
Stone mortgage, Elburn escrow, and Kuipers' rental payments, finding that a three-year statute of
limitations applied and had passed. 7351LCS5/2-619(a)(5) (West 2008). The company challenges
thetrial court’s section 2-619 dismissal. A section 2-619 motion to dismiss for certain defects and
defenses admits the legal sufficiency of the complaint and raises defects, defenses or other
affirmative matters, such as the untimeliness of the complaint. Lipinski v. Martin J. Kelly
Oldsmobile, Inc., 325 11I. App. 3d 1139, 1144 (2001). The standard of review is de novo. Id.
142 Thetria court erred in applying athree-year statute of limitations to the Stone mortgage,
Elburn escrow, and Kuipers' rental payments (countsl, I1, and 111). Inapplying athree-year statute
of limitations, the trial court relied on section 118(g) of the Uniform Commercia Code, which
pertains to conversion of a negotiable instrument. That section states:
“Unless governed by other law regarding claims for indemnity or contribution, an
action (i) for conversion of an instrument, for money had and received, or like action based
on conversion, (ii) for breach of warranty, or (iii) to enforce an obligation, duty, or right

arising under this Article and not governed by this Section must be commenced within 3
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years after the cause of action accrues.” (Emphasis added.) 810 ILCS 5/3-118(g) (West
2008).
143  However, thecompany’ sclaimsregarding conversion of the Stone mortgage, Elburn escrow,
and Kuipers rental payments do not allege conversion of anegotiableinstrument. Section 420 of
article 3, entitled, “ Conversion of [I]nstrument,” setsforth the offense of conversion of anegotiable
instrument:

“The law applicable to the conversion of persona property applies to instruments.
Aninstrument is also converted if it is taken by transfer, other than a negotiation, from a
person not entitled to enforce the instrument or a bank makes or obtains payment with
respect to the instrument for a person not entitled to enforce the instrument or receive
payment. An action of conversion of an instrument may not be brought by (i) the issuer or
acceptor of theinstrument or (ii) a payee or [e]ndorsee who did not receive delivery of the
instrument either directly or through delivery to an agent or aco-payee.” (Emphasisadded.)
810 ILCS 5/3-420(a) (West 2008).

As stated in case law, the elements of conversion of a negotiable instrument are: (1) plaintiff’s
ownership of, interest in, or right to possession of the check; (2) plaintiff’s forged or unauthorized
endorsement on the check; and (3) the defendant bank’s unauthorized cashing of the check.
Continental Casualty v. American National Bank & Trust, 329 IlI. App. 3d 686, 697 (2002).

144 We note that Floreine did not respond in her brief or at oral argument to the company’s
argument that, as to counts I, Il, and I11, the company did not plead conversion of a negotiable
instrument. The company pleaded that the Stone mortgage check was made out personally to
“Robert E. Krumpholz and Floreine E. Krumpholz.” Robert and Floreine each personally endorsed

thecheck. Similarly, theKuipers' rental checkswere made out to Floreine. Therefore, Floreinedid
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not forge the company’ s endorsement (as the check was never made out to the company to begin
with) and the bank did not act outside its authority in negotiating the checks. Even asto the Elburn
escrow, the claim did not involve a defendant bank that “[took] by transfer *** from a person not
entitled to enforce the instrument.” 810 ILCS 5/3-420 (West 2008). (Emphasis added.) Here,
Floreinedid not take [or process an instrument] fromaperson not entitled to enforce the instrument;
sheisthe person not entitled to enforce the instrument. Thisisnot acase where the company seeks
relief from an institution following the institution’s processing of a stolen check, the funds
associated with which are now in the “thief’ s’ possession (i.e., long gone). SeelLurzv. Panek, 172
[11. App. 3d 915, 929-930 (1988) (incidentally, individual defendant who forged plaintiff’ ssignature
was guilty of ordinary conversion, and institution defendant that processed the check was guilty of
statutory conversion). The company did not plead that Floreine converted the negotiable
instruments; it pleaded that Floreine converted the funds represented in the negotiabl e instruments.
In other words, the actual funds, not the instruments, were at issue.

145  Assuch, thecompany pleaded an ordinary claim of conversionasto countsl, I, and11l. The
elementsof ordinary conversion are: (1) the defendant’ s unauthorized and wrongful assumption of
control, dominion, or ownership over the plaintiff’ s personal property; (2) the plaintiff’ srightinthe
property; (3) the plaintiff’s right to immediate possession of the property; and (4) the plaintiff’s
demand for possession of theproperty. Bill Marek’ s The Competitive Edgev. Mickel son Group, 346
[1l. App. 3d 996, 1003 (2004). Indeed, the company pleaded the four elements of ordinary
conversion: (1) Floreine wrongfully assumed control of the funds at issue by telling the respective
third parties to mail a check to her (rather than the company); (2) and (3) the company was the
rightful recipient of the respective funds and had aright to the immediate possession of the funds;

and (4) the company demanded that Floreine return the funds due.
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146 Thestatute of l[imitationsfor ordinary conversionisfiveyears, asset forth in section 13-205
of the Code of Civil Procedure. 735 ILCS 5/13-205 (West 2008). That section states:
“[A]ctionson unwritten contracts, expressed or implied, or on awards of arbitration,

or to recover damages for an injury done to property, real or personal, or to recover the
possession of personal property or damages for the detention or conversion thereof, and all
civil actions not otherwise provided for, shall be commenced within 5 years next after the
cause of action accrued.” (Emphasis added.) 735 ILCS 5/13-205 (West 2008).

147 Lessthan five years elapsed from the date of each alleged conversion (June 2004 for the

Stone mortgage, 2004 for the Elburn escrow, and July 2005 for the Kuipers' rental payments) to the

date the company filed itsoriginal complaint (May 15, 2008). Therefore, asto counts| and 111, the

court erred in granting Floreine’ s section 2-619 motion to dismiss on the basis that the statute of

limitations had expired.

148 B: Part Two: Joint Section 2-615 and 2-619 Dismissals

149 i. Oppenheimer funds

150 We next review the trial court’s ruling that any claim concerning the withdrawal of the

company Oppenheimer funds is barred by the five-year statute of limitations. 735 ILCS 5/2-619

(West 2008); 735 ILCS 5/13-205 (West 2008). The company challenges this aspect of the court’s

ruling by arguing that: (1) the statute of limitations did not begin to run until 2006, when the funds

were placed into Floreine’ s 2006 Trust; (2) the statute was tolled under the discovery rule; and (3)

the statute wastolled under thelllinois savings statute (735 ILCS 5/13-217 (West 2008)). Weregject

each of these arguments.

151 Insupport of itsfirst argument, the company notes that the statute of limitations does not

start to run if thewrong is* ongoing and continuous.” Feltmeier v. Feltmeier, 207 1l. 2d 263, 278-
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79 (2003). The company asserts that, because Floreine, through Robert and Wayne, continued to
transfer the funds to and from various persona accounts from 2001 to 2006, the wrong was
“continuous” such that the limitations period did not begin run until the last transfer was made. We
disagree. Theconversionwascompleteoncethefundswerewithdrawn fromthecompany inMarch
2001. That the funds were moved from one persona account to the next did not further injure the
company. Seeld. (thelimitations period begins to run on the date of the last injury).?

152 Insupport of its second argument (the discovery rule), the company states that a cause of
action accrues when a plaintiff knows or reasonably should know that it has been injured and that
the injury was wrongfully caused. Rozny v. Marnul, 43 11l. 2d 54, 72-73 (1969). At that point, the
plaintiff is under an obligation to inquire further to determine whether an actionable wrong was
committed. Price v. Morris, Inc., 219 Ill. 2d 182, 213-14 (2005). The company asserts that,
although it filed alawsuit in 2005 against Robert for the withdrawal of the Oppenheimer funds, it
did not realize until 2007 that Floreine had “engineered” those withdrawals. We disagree with the
company’ s position that the discovery rule applies. As demonstrated by its 2005 complaint, the
company knew at |east by that date that its Oppenheimer funds had been wrongfully withdrawn. In
fact, the 2005 complaint even alleged in ageneral sense that Floreine had been unduly influencing

Robert to wrong the company. The idea that the company had no cause to suspect Floreine's

*Even if welook to November 2002, when Floreine allegedly influenced Robert to transfer
the money from the 1990 Trust to an account owned by Robert and Floreine personally, the five
years would have passed prior to the 2008 filing of the original complaint. The point is that once
Floreine allegedly had personal control of the money, transferring the money from one personal

account to another did not further injure the company.
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involvement until 2007 is belied by the company’s prior lawsuits. Likewise, we regject the
company’ s argument that, because it filed acomplaint for accounting in 2003 that did not mention
the Oppenheimer funds, it affirmatively established that it had not discovered the removal of the
Oppenheimer funds as of that date. The company claims that its manager, Donna Beeken, was
denied access to the accounts since before the 2001 removal. The company does not explain why
it could not have filed a complaint for accounting in 2001. If it had done so, it could have been
made aware of the removal of the Oppenheimer funds. In other words, the company has not
affirmatively established that it could not reasonably have known of itscause of action at adate prior
to 2003.

153 Finaly, thecompany arguesthat thelllinoissavingsstatute appliesbecauseit had previously
brought a case in Michigan in connection with Robert’ s guardianship proceedings, and that case
involved similar claims. The case was dismissed for lack of jurisdiction when Robert died.

154 Thelllinoissavings statuteis set forth in section 13-217 of the Code of Civil Procedure, and
it states in pertinent part:

“Inactionswhere*** thetimefor commencing an actionislimited, if *** theaction
isdismissed by a United SatesDistrict Court for lack of jurisdiction*** or improper venue,
then, whether or not the time limitation for bringing such an action expires during the
pendency of such action, the plaintiff *** may commence a new action within one year or
within the remaining period of limitation, whichever is greater, after such judgment is***
dismissed by aUnited States District Court for lack of jurisdiction*** or improper venue.”
(Emphasis added.) 735 ILCS 5/13-217 (West 2008).

155 Setting aside the problem that the dismissal in the Michigan case was not adismissal from

a United States District court, we reject the company’s argument that the savings statute applies
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because the Michigan case was not for “theidentical claim and cause of action averred in the [case
at issue.]” See Winger v. Franciscan Medical Center, 299 Ill. App. 3d 364, 368-69 (1998); Don
Saffold Enterprises v. Concept I, Inc., 316 Ill. App. 3d 993 (2000) (complaint that named a new,
corporate defendant rather than theindividual namedintheearlier suit wasnot subject to the savings
statute). To determineif therefiled caseisthe*” same cause of action” so asto implicate the savings
statute, one uses the same principles that define the “same cause of action” in aresjudicata case.
D’Last Corp. v. Ugent, 288 I1l. App. 3d 216, 220 (1997).

155 InWinger, each suit involved the same cause of action (wrongful death) against the same
defendant (hospital) arising out of the same set of facts and circumstances. Winger, 299 I1l. App.
3d at 368-69. Here, in contrast, the first case and the instant case cannot be considered identical
claimsand causes of action. Thefirst casewas brought in probate court by the company and Donna
Beeken personally, who sought an accounting of Robert’ strustsand Floreine’ sremoval asexecutor.
Some of the allegations, such asallegationsthat Floreine unduly influenced Robert to withdraw the
Oppenheimer funds, are madein each of lawsuits. However, acommon thread of an allegation does
not make the lawsuits identical. The suits are brought by different plaintiffs (the first includes
Donna Beeken personally), seek different remedies (accounting and removal of guardianship as
opposed to money damages), and are brought in different court-room divisions (probate as opposed
tocivil), once again highlighting the different relief sought. The savings statute doesnot apply, and
weaffirmthetrial court’ sruling that the company’ sclaimsconcerning the Oppenheimer fundswere
barred by the statute of limitations.

156 Althoughthe partiesarguedit, thetrial court did not reach theissue of whether the company
pleaded acause of action asto the Oppenheimer funds. Similarly, we do not need to reach theissue.

However, in large part because the parties discussed the issue at length in their briefs and at ora
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argument, we address whether the company pleaded a cause of action asto the Oppenheimer funds,
with particular attention to the element of damages.

157 A section 2-615 motion to dismiss tests the legal sufficiency of the complaint. Sorm &
Associatesv. Cuculich, 298 111. App. 3d 1040, 1047 (1998). All facts alleged in the complaint and
reasonable inferences therefrom must be taken as true. Id. A motion to dismiss based on the
pleadings may be granted only if, viewing the allegationsin the light most favorabl e to the plaintiff,
itisclear that no set of facts can be proved that would entitle the plaintiff torelief. Hynesv. Shyder,
355 11I. App. 3d 394,  (2005). The standard of review isde novo. Id.

158 Thecompany arguesthat it properly stated acause of action against Floreinefor conversion
of company Oppenheimer funds (count |V) and tortiousinterference with the company’ s operating
agreement in“unduly influencing” Robert to withdraw company Oppenheimer funds(count V). The
elements of conversion are: (1) the defendant’ s unauthorized and wrongful assumption of control,
dominion, or ownership over the plaintiff’s personal property; (2) the plaintiff's right in the
property; (3) the plaintiff’s right to immediate possession of the property; and (4) the plaintiff’s
demand for possession of the property. Mickelson Group, 346 I1l. App. 3d at 1003. The elements
of tortiousinterference with acontract are: (1) the existence of avalid and enforceabl e contract; (2)
the defendant’s awareness of the contractua relationship; (3) the defendant’s intentional and
unjustifiable inducement of abreach of contract; (4) abreach of contract caused by the defendant’s
wrongful acts; and (5) damage to the plaintiff. Fieldcrest Buildersv. Antonucci, 311 I1. App. 3d
597, 611 (1999).

159 Horeine responds that the May 25, 2006, settlement agreement in case No. 05-MRK-548
prevents the company from pleading that it has“aright in the property” or has suffered damages as

to the withdrawal of the company Oppenheimer funds. In case No. 05-MRK-548, the company
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made all egations, which werenearly identical to those madein theamended complaint at issue here,
regarding the 2001 withdrawal of the company Oppenheimer funds. The company asserted that
Robert’s 2001 withdrawals from the company Oppenheimer funds should have resulted in a
corresponding decreasein hisownership of capital inthe company and requested that the court enter
an order adjusting the ownership interests to reflect the withdrawal of the Oppenheimer funds.
160 TheMay 25, 2006, settlement agreement stated that the parties settled “ some but not all” of
the allegations set forth in the 05-MRK-548 complaint. However, the settlement agreement
specified that it did bar claims “as to the determination and valuation of the membership interests
of the Members of Krumpholz Properties, LLC (paragraph 5).” The settlement agreement provided
that, based on earlier withdrawal sand gifts(i.e., including the 2001 withdrawal s of the Oppenheimer
account), Robert personally had zero ownership interest remaining in the company and his1990 and
1997 trusts collectively had $225,000 worth of interest remaining in the company (approximately
an 8.48 percent share). The settlement agreement further provided that the company would then buy
out thetrusts ownership interest and the trusts would then assign all itsinterest in the company to
the company. The record indicates that the appropriate transactions and assignments were
completed.

161 Although the 2006 settlement agreement compensated the company to some degree for the
2001 withdrawal of the Oppenheimer funds, we disagree that the company has been made wholefor
the 2001 withdrawal of the company Oppenheimer funds. The company pleaded that, as of March
23, 2001, the date that all the remaining company funds were transferred back into Robert’s 1990
trust, the value of the company funds that had been removed from the company was approximately
$433,000. The settlement agreement released only Robert from further liability for hiswithdrawal

of the company Oppenheimer funds and compensated the company for theloss of those fundsinthe

-21-



2011 IL App (2d) 109998-U

amount of Robert’s trusts' interest in the company at that time (i.e., approximately $225,000).*
Therefore, taking as true the facts alleged in the pleadings, and, as $433,000 is greater than
$225,000, the company has not been made whole from the withdrawal of the Oppenheimer funds.
Had the statute of limitationsnot passed asto thewrongful withdrawal of the company Oppenheimer

funds, the company would not have been entirely precluded from pleading the element of damages.®

“Wereject the company’ sargument that, because the settlement agreement did not expressly
mention the Oppenheimer funds, the company was not compensated at all for the 2001 withdrawal
of thefunds. The 2005 complaint to which the settlement agreement rel ated did allege thewrongful
2001 withdrawal of the Oppenheimer funds; in fact, the complaint focused on that wrong. When
the settlement agreement is read in conjunction with the relevant complaint, its general wording

clearly encompasses the Oppenheimer funds.

*We decline to address whether the company properly pleaded the other elements, such as
defendant’s wrongful assumption of control of plaintiff’s property (conversion) or defendant’s
intentional and unjustifiable inducement of a breach (tortious interference). The company’s
allegations as to these elements, if not conclusory, come as close to that line without crossing it as
any hypothetical we could set forth. For example, the company acknowledges that Robert’s
signature alone enabled the Oppenheimer funds to leave the company account. However, it
generaly alleged that, one year into the marriage and four years before Robert was declared
incompetent, Floreine*“ exerted undueinfluence” over Robert by isolating himfrom hisfamily while
he functioned at a decreased capacity; “intentionally induced” him to remove the funds; and
“unlawfully used hisname.” Asidefromtheallegationthat Floreineisolated Robert from hisfamily

while he functioned at a decreased capacity (itself an allegation without specific examples), these
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162 Finaly, we summarily affirm the trial court’s dismissal of the conspiracy claims against
attorney Erickson and Nancy for concealment of the Oppenheimer funds. The funds were
withdrawn in 2001, and the company suffered its damages at that point. The company pleaded no
facts that, if true, would establish that either attorney Erickson or Nancy conspired to remove the
funds from the company in 2001. Additionally, we affirm the dismissal of any conversion action
against Erickson as to the Oppenheimer funds.

163 ii. Remaining Conspiracy Claims Against Nancy and William

164 The company also failsto plead a claim of conspiracy against either Nancy or William as
to conversion of the remaining assets. Regarding the company’s claim that Nancy conspired to
convert the Stone mortgage payoff, the Elburn construction escrow, and the Kuipers rental
payments, the company pleaded only that “some or al of the $73,062 placed in the Nicolet Bank
account by Floreinewasdelivered to [Nancy] by Floreine.” The company did not plead the element
of knowledge that the property was unlawfully taken. Moreover, it completely failsits burden to
plead facts with specificity. It does not plead when Floreine delivered funds to Nancy or evenin
what amount, stating simply that “some or all” of the funds were delivered. See also Sutherland v.
O’'Malley, 882 F. 2d 1196, 1200 (7th Cir. 1989) (a conversion action cannot be maintained based
on an indeterminate sum of money), citing Mid-America Fire and Marine Insurance v. Middleton,

127 111. App. 3d 887, 892 (1984).

statements merely name a cause of action; they do not allege specific factsto support it. We prefer
not to have our analysis ride such a fine line, and we stress that we are affirm the trial court’s

dismissal of the Oppenheimer claims based on the statute of limitations.
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165 Regarding Nancy’s alleged destruction of evidence that would have supported the above-
referenced conversions, the company pleaded only that:
“[ITnlate 2006 or early 2007, [Nancy and William] cameto *** property owned by
[the company] in Geneva***. [They] actively participated in disposing of many items of
personal property belongingto[Robert], the 1990 Trust, and the 1997 Trust, and additionally
destroyed or attempted to destroy documents belonging to the plaintiff that evidenced
ownership of its assets. The purpose of those actions were to inhibit the plaintiff from
discovering the wrongful acts of [Floreine] *** and preventing its redressin court.”
Thisclaimalso must fail. Itsstatement that Nancy acted with the purpose of inhibiting the company
from discovering the wrongful acts of Floreine was at best conclusory. See, e.g., Douglass v.
Wones, 120111. App. 3d 36, 44 (1983) (a“bare assertion” of an agreement to conspireisinsufficient
to state a colorable claim for conspiracy).
166 Finaly, turning to the conspiracy claim against William, the company alleged that William
participated in a conspiracy with Floreine to: (1) convert the Stone mortgage payoff, the Elburn
construction escrow, and the Kuipers' rental payments; and (2) destroy any evidence of the above-
referenced conversions. We dispose of the company’s second allegation against William for the
same reasons, set forth above, that we disposed of the identical allegation against Nancy.
Astoitsfirst allegation against William, the company pleaded that:
“[William] wasmade ajoint account holder of the Nicol et bank account, [whichwas]|
formed not for any lawful purpose, but for the purpose of receiving assets wrongfully taken

from the plaintiff in this cause and concealing their theft from the plaintiff.”
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This claim too must fail. The sole fact that William was ajoint account holder with Floreine, his
elderly mother, does not create an inference that he did so to receive unlawfully acquired funds. To
allege such a purposeis conclusory.

167 For al of the aforementioned reasons, we affirm the trial court’s dismissal of plaintiff’s
various conspiracy counts for failure to state a cause of action.

168 iii. Breach of Fiduciary Duty

169  Thecompany arguesthat Floreine, whoisnot a member of thecompany, had afiduciary duty
to the company, which she breached when she converted funds owed to it. Specifically, the
company pleaded that Floreine:

“held herself out to the world as an agent of [the company], [and] had her name
placed on the accounts of the [company] with signing authority and informed persons
dealing with the [company], including Darlene Stone, the Village of Elburn, and [the]
Kuipers, *** [thereby] assum[ing] a fiduciary duty to the [company] to manage such
accounts in good faith and not to divert monies belonging to the [company] to herself.”

170 We summarily affirm the trial court’s dismissal of this count. The company’s citation to
cases that discuss an “agency-principle’ relationship are inapposite. See, e.g., Alpha School Bus
Co. V. Wagner, 391 Ill. App. 3d 722, 747 (2009) (corporate officers owe fiduciary duties to the
company); Amigo’sinnv. License Appeal Commission, 354 111. App. 3d 959, 965 (2004) (an agency-
principle relationship is formed when the principle has aright to control the manner in which the
agent performs her work); and Sate Ins. Co. v. F.B. Hall & Co., 258 Ill. App. 3d 588 (1994) (an
agency relationship creates a fiduciary duty). Similarly, the company’s citation to Covinsky v.
Hannah Marine Corp., 388 Ill. App. 3d 478, 490 (2009), is inapplicable. Covinsky states that

“persons who come into control of corporations are charged with fiduciary duties to their

-25-



2011 IL App (2d) 109998-U

employers.” Id. Thefiduciary at issuein Covinsky was a CEO of a corporation. Here, thereisno
employer/employee relationship or agency relationship. More critically, Floreine “came into
control” of the funds at issue because she (allegedly) stole them; she was not entrusted with them
dueto her relationship with the company. Itisillogical tofind that the act of stealing fundsinvokes
afiduciary duty over those same funds. The offenseis conversion, not breach of fiduciary duty.
171 C: Part Three: Injunction

172 Finaly, the company challengesthetrial court’sdenial of its request for an injunction. To
obtain a preliminary injunction, a party must show: (1) aclear right or interest needing protection;
(2) no adequate remedy at law; (3) irreparable harm; and (4) areasonable likelihood of successon
the merits. Bollweg v. Richard Marker Associates, 353 I1l. App. 3d 560, 575 (2004).

173  Again, wesummarily affirmthetrial court’sdenial. Asset forth above, the company has no
likelihood of success asto any of the claimsinvolving the Oppenheimer funds. Additionally, even
if the company pursuesthereinstated claims of conversionin countsl, 11, and 111, it has an adequate
remedy at law, i.e., amonetary award of the amount converted, plusinterest. The record indicates
that Floreine’ s2006 Trust has copiousfundsand, as Florei ne hasbeen declared incompetent and her
trust isbeing managed by afiduciary, thereislittleto no risk that the funds would be depleted to the
point where the company would have no remedy for the wrongs alleged in the remaining counts.
174 [11. CONCLUSION

175 Forthereasons set forth above, wereversethetrial court’ ssection 2-619 dismissal of counts
I, 11, and 111, and we affirm the trial court’ s dismissal of all other counts.

176 Affirmedin part and reversed in part.
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