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JUSTICE BURKE delivered the judgment of the court.
Justices McLaren and Hutchinson concurred in the judgment.

ORDER
Held: The trial court did not abuse its discretion by denying the petition to intervene,
ordering Dennis to pay child support and reserving Pamela s right to maintenance,
allocating themarital assetsand debts, or denying themotionto reconsider; affirmed.
11 Respondent, DennisDiotallevi, appeal sfrom ajudgment for dissol ution of marriage entered
by the circuit court of Du Page County dissolving the marriage between him and petitioner, Pamela
Diotallevi. On appeal, Dennis contends that the trial court abused its discretion by (1) denying the

petition to intervene filed by Dennis’ family (the Diotallevi family or intervenors); (2) ordering

Dennisto pay asubstantial part of the debt incurred by the parties during the marriage; (3) ordering
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him to pay child support and reserving the issue of Pamela s maintenance for five years; and (4)
denying his motion to reconsider. For the reasons that follow, we affirm.

12 |. BACKGROUND

13  Pamelaand Denniswere married on November 25, 1984, and four children wereborn to the
parties, whose ages at thetime of trial in July, 2010, were 24, 22, 19, and 15. Pamelawas51 years
old, ajunior college graduate, and was employed part-time. Dennis was 53 years' old, had three
years of college and was unemployed. Pamelafiled a petition for dissolution of marriage on May
11, 20009.

14  Priortotria, Dennis family members, Josephine, Donald, Richard, Camille, and Ronald
Diotallevi filed apetition to intervene and for other relief on June 30, 2010, requesting an expedited
hearing relating to property inherited by Dennis. The petition alleged the following.

15 In 1995, Dennis inherited a right of first refusal to purchase property located in Morris,
Illinois, commonly referred to as the “Tree Farm,” and a partial interest in property in Aurora,
[llinois, commonly referred to asthe” Saw Mill.” To exercise hisright of first refusal to acquirethe
Tree Farm and to subsequently purchase this property, Dennis secured funds from his family
members in the form of loans and capital investmentsin 1999. In March, 1999, Dennis purchased
the Tree Farm property for $250,000.

16  Dennisreceived the remaining portion of the Saw Mill property as part of a settlement of a
law suit. To complete the acquisition of the Saw Mill property, Dennis again used funds and

investments borrowed from his family members. The Saw Mill and Tree Farm properties were
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placed in aland trust with both Pamela and Dennis as beneficiaries, with no formal recognition of
the loans and investments Dennis received from his family members to acquire the properties.*
17 In 2000, Dennisarranged to create an entity known asthe Family Tree Nursery, Inc. (Family
Tree Nursery), in which Denniswould operate the business and receive al of theincome or losses.
The underlying properties (the Saw Mill, Tree Farm, and equipment) was believed to remain titled
in the name of the land trust. Dennis and the Diotallevi family were to participate in the funds
generated by the sale or development of the properties.

18  Dennis prepared awritten agreement to memorialize the Diotallevi family’sinterest in the
assets, entitled “Family Tree Nursery Inc. Operating Agreement” (Operating Agreement). Dennis
and Pamela were to have an 80% ownership interest and Dennis' brother, Donald, was to have a
20% interest. The agreement acknowledged the contributions by and debts owed to the Diotallevi
family members for the properties. The agreement was later revised and the funds invested by
Josephine, Richard, Camille, and Ronald werelisted asequity in the properties. Dennisand Pamela
signed the agreement. Theintervenors attached to the petition acopy of the Operating Agreement,
the same copy which Dennis later introduced during the dissolution action.

19  The petition to intervene alleged that no funds had been repaid. The intervenors sought a
declaratory judgment of their rights in the properties and a constructive trust, pursuant to section
408(a)(2) and (3) of the Code of Civil Procedure (735 ILCS 5/2-408(a)(2), (3) (West 2010),

asserting that, in her petition for dissol ution of marriage, Pamelahad sought to divide the properties

! Dennis and Pamela were joint tenants to the marital residence, and they were the sole
trustees and held the sole beneficial interest and power of direction intheland trust which held title

to the Saw Hill and Tree Farm properties.
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between her and Dennis, as sole owners, without recognizing the Diotallevi family interestsin the
properties. The intervenors believed that their interests in the Tree Farm property, the Saw Mill
property, or the Family Tree Nursery would not be properly represented and would be affected by
court ordersor judgmentsin the dissolution action. Thetrial court subsequently denied the petition
asuntimely. Dennis never filed amotion to join as athird party and the Diotallevi family did not
appeal from thetrial court’s denial of their petition to intervene.

110 Thetrial took placethree daysafter the denial of the petition to intervene, on July 22 and 26,
2010. According to thewritten judgment of dissolution, thetestimony reveal ed that the partieslived
beyond their means for many years and relied on family members to help support them. Dennis
acknowledged that he quit hisjob as alimousine driver based on what he asserted was an increase
in the cost of driving a limousine. The trial court noted in the judgment that Pamela “became
employed part-time rather than full-time, even though at times, her utilities were cut off,” and “the
adult children of the family, while employed full time, rarely contributed anything to the living
expenses of the household, while living there.” The court ordered both parties to seek full-time
employment to meet their living expenses.

111 The court determined that the marital estate consisted of the marital home, valued at
$237,885, the Tree Farm property, valued at $619,200, and the Saw Mill property, valued at
$285,000, and it ordered the partiesto list the properties for sale and split the net proceeds between
them. The parties were to share equally in the cost of the mortgage, taxes, and insurance of the
marital home, of which the remainder of the costswereto be paid by Pamela. The court noted that,
because two adult children lived at home, were employed, and emanci pated, they should contribute

to the food and utility costs of the marital home as well.
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112 Asto the Operating Agreement, the court concluded that it did not create an encumbrance
against the Tree Farm and Saw Mill properties, asthedocument itself clearly related to acorporation
and the assets of the corporation, and it was not signed by the trust, which was the legal title holder
to the properties.

113 The court determined the marital debt amounted to approximately $425,190. The court
assigned to Pamela $66,990 of the debt, which consisted of money loaned to Pamela by her family
and a $38,663 debt Pamela owed to Edward Hospital for root canal surgery. The remainder of the
debt was assigned to Dennis. It consisted of the money loaned by the Diotallevi family. The court
could not precisely define the amounts owed to the Diotallevi family due to the various sumslisted

in the request to admit, Dennis' “unclear testimony,” and his financial statement. The court noted
that it was uncertain if the amount owed to Dennis' father’s estate and to Dennis' mother were not
the same debt. The court believed that most of these debts wereincurred by Dennis, unbeknown to
Pamela

114 A joint parenting agreement was incorporated by reference into the decision, and the court
ordered joint custody of the minor child to Pamela and Dennis, with Pamela as the primary
residential parent. The court further ordered Dennisto pay $429 per month for child support. This
amount was determined to be 20% of Dennis' net income of $550, the total rental income Dennis
received for storing equipment on the Saw Mill property, income it imputed to Dennis based on
evidencethat hevoluntarily quit hislimousinejob. Denniswasbarred from receiving maintenance,
and the issue of Pamela’ s maintenance was reserved for five years.

115 Thetria court entered theruling and judgment for dissolution on July 29, 2010. Dennisfiled

aposttrial motion entitled “Motion to Reconfigure the Court’s Opinion/Judgment” on August 11,
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2010. Thereafter, Dennis filed a pro se notice of appeal on August 26, 2010, which became
effective when the motion to reconfigure was denied on December 20, 2010.

116 1. ANALYSIS

117 Intervention

118 Westart by considering whether thetrial court abused its discretion by denying the petition
tointervenefiled by the Diotallevi family, who have not appeal ed the ruling. Dennis maintainsthat
thetrial court could not properly ascertain the parties marital assets without determining therights
of the Diotallevi family to the Tree Farm and Saw Mill properties. He maintains that, if the
Diotallevi family did have some sort of interest in the properties, sale of the properties would be
affected.

119 Weinitialy question whether Dennis has standing to raise this argument on appeal, asheis
not asserting hisown legal rights and interests of the Diotallevi family. See Amtech Systems Corp.
v. lllinois Sate Toll Highway Authority, 264 111. App. 3d 1095, 1103 (1994). Dennisisbasing his
claimfor relief upon the rights of the petitionerswho filed the petition, seeking to protect their own
adverse interests in the Tree Farm and Saw Mill properties. Furthermore, Dennis never filed a
motion to join as athird party and the members of the Diotallevi family, who were denied the right
to intervene, never filed amotion to reconsider the denial or filed an appeal from that judgment.
120 Nevertheless, evenif Dennisdoes have standing, wewould find thetrial court did not abuse
its discretion in denying the petition based on timeliness. The rules of intervention require that an
application to intervene be made in a timely manner. See 735 ILCS 5/2-408 (West 2010). A
decision denying intervention will be upheld whereaparty failsto supply theinformation necessary

to make a determination of the timeliness of its petition. It is not an abuse of discretion to deny
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intervention where it would serve only to interfere with and hinder the progress of the litigation.
See RTS Plumbing Co., Inc. v. DeFazio, 180 Ill. App. 3d 1037, 1043 (1989).

121 Inthepresent case, the petition to intervene wasfiled more than one year after Pamelafiled
the petition for dissol ution of marriage, lessthan 30 days before thetrial began, and it was not heard
until two days before the trial. If thetrial court had granted the petition, both Pamela and Dennis
would have been prejudiced substantially, asthey would not have had adequate time to conduct the
requisite discovery and otherwise investigate the claims of the proposed intervenors and to present
a defense thereto. Additionally, the Diotallevi family never raised alegations that they were
unaware of the proceedings or unaware that the dissol ution of marriage action would encompassthe
division of all real property held solely in the name of Pamelaand Dennis, either individually or as
sole beneficiaries of any Illinoisland trust. The Diotallevi family never sought relief in any court
or filed any claim or notice to Pamela or Dennis demanding repayment of any alleged debts or
interestsin any property held by Dennisor Pamelafor aperiod of at least 10 years, asevidenced in
their petition to intervene.

122  Moreover, Pamelaand Denniswerethe soletrusteesand held the sole beneficial interest and
power of direction in the land trust which held title to the Tree Farm and Saw Mill properties. The
trustees did not sign the Operating Agreement and the agreement did not give the Diotallevi family
any titled interests in the properties.

123 Contrary to Dennis assertion, the trial court correctly concluded that the Operating
Agreement related only to the corporation and was simply an investment into the Family Tree
Nursery, which did not create an encumbrance. Anencumbranceisdefined asan interest in or right
to property, not a contingent, unsecured obligation to pay money. Encumbrances are characterized

asliens creating security interestsin land, including both those for which land may be subjected to

-7-
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salefor their payment aswell asother restrictionswhich limit the use of theland granted, but do not
subject that land to immediate sale for their payment. Village of Buffalo v. lllinois Commerce
Commission, 180 111. App. 3d 591, 599 (1989). Here, nothing inthe Operating Agreement expresses
an intent to create secured interests in or rights to the properties by the Diotallevi family. The
Operating Agreement merely provides, in relevant part, that the Family Tree Nursery is a
corporation, which seems to include Tree Farm, Saw Mill, and physical assets; that Dennisis the
owner of the Family Tree Nursery, having an 80% equity position in the business, properties,
physical assets, and goodwill of the corporation and Donald has a 20% equity position; that
members of the Diotallevi family provided cash for the acquisition of the Family Tree Nursery; and
that interest payments on the loans would be paid only if there was sufficient earnings after
deducting operating and tax expenses. These provisions clearly indicate that the document itself
related solely to a corporation and the assets of the corporation.

124 A necessary party is one who has alegal or beneficial interest in the subject matter of the
litigation and will be affected by the action of the court. Inre Marriage of Olbrecht, 232 11l. App.
3d 358, 365 (1992). The cases of Olbrecht and In re Marriage of Peshek, 89 IIl. App. 3d 959
(1980), relied on by Dennis, are factually distinguishable because, in this case, thetrial court could
make acomplete disposition of the marital propertieswithout the presence of the Diotallevi family.
Accordingly, itisdifficult to perceive how thetrial court abuseditsdiscretionindenyingthepetition
to intervene.

125 Distribution of Marital Assets and Debts

126  Nevertheless, thequestion remainswhether thetrial court abuseditsdiscretionin distributing
the marital estate and allocating the debts owed the Diotallevi family to Dennis. Dennis contends

that it was an abuse of discretion to saddle him with ailmost al of the parties’ substantial debt, that

-8
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the obligation of the loans or investments of his family was incurred during the marriage and
benefitsPamelaaswell, and therefore, she should equally bear theresponsibility. “ ‘Itiswell settled
that marital debts as well as marital assets must be distributed equitably.” [Citation.]” In re
Marriage of Underwood, 314 I1l. App. 3d 325, 328 (2000) (quoting In re Marriage of Davis, 292
lI. App. 3d 802, 807 (1997). An equitable distribution, however, “does not require mathematical
equality.” InreMarriage of Thornley, 361 Ill. App.3d 1067, 1071 (2005). “Wewill not disturb a
trial court’ sdivision of marital assetsunlessit has clearly abused itsdiscretion.” InreMarriage of
Thornley, 361 III. App.3d at 1071. “An abuse occurs when no reasonable person would take the
view adopted by the trial court.” Inre Marriage of Nelson, 297 Ill. App. 3d 651, 658 (1998).

127 Wefindthetria court’sdistribution of the marital assets and debts was equitable under the
circumstances. While Dennis was ordered to pay the debts associated with his family, the court
awarded Dennisall rights, title, and interest in the Family Tree Nursery and all ocated to Pamelathe
debts owed to her own family. While the assets of the corporation appeared to consist of the Tree
Farm and Saw Mill properties, which the court divided equally between the parties, it is uncertain
whether the corporation contained other assets because Dennis never presented any evidence of its
worth. Regardless, in reviewing the evidence, the court could not precisely quantify how much
money Dennis owed to the Diotallevi family due to the various amounts listed in the request to
admit, Dennis’ unclear testimony, and his financial statement. In fact, the court noted that it was
unsure if the amount due to the Estate of Diotallevi and Dennis' mother was not the same debt. A
court of review should not second-guess the trial court’s factual findings on the validity of a debt
when that finding is based upon thetrial court’ s assessment of the credibility of witnesses and the
weight it givesto their testimony, unless the trial court’s findings are against the manifest weight

of theevidence. InreMarriage of Blazis, 261 111. App. 3d 855, 869 (1994). The debtslisted by the
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court were approximations of the most that could be owed by Dennis, and the court found that most
of the debts were incurred by Dennis without Pamela s knowledge. Based on our review, we can
not say that the findings are against the manifest weight of the evidence or that the trial court’s
distribution was an abuse of discretion.

128 Initsdissolutionjudgment, atrial courtisto consider maintenance, insurance, assets, debts,
and other factors, not in isolation, but rather, equitably and asawhole. See 750 ILCS 5/503 (West
2010); Inre Marriage of Ellinger, 378 11l. App. 3d 497, 501 (2008). In light of the above findings,
and given that Denniswasthe major source of thefamily incomeduring their 25-year marriage, that
Pamelaonly worked full-timefor 5 years, and that Dennisisnot required to pay maintenance at this
time, we are hard-pressed to see how the court abused its discretion. Dennisincurred much of his
debt without Pamela s knowledge, and the court was unsure of the actual amount of Dennis’ debt.
129 Child Support and Maintenance

130 Wenext addresswhether thetrial court abused itsdiscretion by ordering Dennisto pay $429
per month for child support and reserving theissue of Pamela’ s maintenancefor five yearswhen he
was unemployed. Illinois appellate courts have developed three primary factors to consider in
determining when it is proper to impute income to a non-custodial parent. In order to impute
income, a court must find that one of the following factors applies. (1) the payor is voluntarily
unemployed; (2) the payor is attempting to evade a support obligation; or (3) the payor has
unreasonably failed to take advantage of an employment opportunity. Inre Marriage of Gosney,
394 11l. App. 3d 1073, 1077 (2009). If none of these factors are in evidence, the court may not
imputeincometo the non-custodial parent. Inre Marriage of Gosney, 394 111. App. 3dat 1077. The
determination of net income is reviewed under an abuse of discretion standard. Inre Marriage of

Gosney, 394 11I. App. 3d at 1077.
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131 Regarding child support, Dennis addresses how the last two factors do not apply to him, but
he fails to indicate how the first factor is also inapplicable. Clearly, the trial court considered the
first and last factors in its determination based on Dennis' testimony that he voluntarily stopped
working for his employer and has not attempted to apply for unemployment compensation.
Accordingly, wefind that the trial court did not abuse its discretion by imputing income to Dennis
for child support.

132  Regarding reserving theissue of maintenance, Dennisarguesthat therewasno evidence that
he would ever be able to pay maintenance based on the parties marital standard of living, and
therefore, thetrial court should not have reserved theissue. Section 401(b) of thelllinoisMarriage
and Dissolution of Marriage Act (750 ILCS 5/401(b) (West 2010)) authorizes the court to reserve,
among other things, the issue of maintenance.

133 InInreMarriageof Cohn, 931Il.2d 190, 199 (1982), our supreme court discussed a number
of appropriate circumstancesfor entering a bifurcated judgment of dissolution and reserving issues
such asmaintenance. Applicable here, the court noted that such an appropriate circumstancewould
beif the party ordered to pay maintenance would be unable to do so. Inre Marriage of Cohn, 93
II. 2d at 199. Wefind that it wasnot an abuse of discretion to reserve theissue of maintenance with
the view that Dennis' long-term financial condition as it relates to his ability to pay maintenance
would become clearer in the future. The order does not necessarily signify that maintenance will
be awarded to Pamela when the trial court does address the issue.

134 Motion to Reconsider

135 Dennis last contends that the trial court abused its discretion by denying his motion to
reconsider. Inthe posttrial motion, Dennisargued thetrial court erred in finding that the Operating

Agreement did not create an encumbrance against the Tree Farm or the Saw Mill properties. Similar
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to the argument regarding the petition to intervene, Dennis maintains that the trial court’s error
might have affected the all ocation of marital debt. Because we previously determined that thetrial
court correctly found that the Operating Agreement did not create an encumbrance, which affected
the allocation of marital debt, the denial of the motion to reconsider was not an abuse of discretion.
136 [11. CONCLUSION

137 For the reasons stated, we affirm the judgment of the circuit court of Du Page County.

138 Affirmed.
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