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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as precedent
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SIXTH DIVISION
SEPTEMBER 16, 2011

No. 1-10-3647
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APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

CITIBANK (SOUTH DAKOTA), N.A.,  ) Appeal from the 
) Circuit Court of

Petitioner-Appellee, ) Cook County
)

v. ) No. 09 M1 189340
)

LINDA ARMSTRONG, ) Honorable
) Thomas Lipscomb,

Respondent-Appellant. ) Judge Presiding.

PRESIDING JUSTICE ROBERT E. GORDON delivered the judgment of the court.
Justices McBride and Garcia concurred in the judgment.

O R D E R

¶1 Held: We find that the trial court did not base its summary judgment on stricken 
evidence, when the record does not show that the evidence was, in fact, stricken. 

¶2 Plaintiff Citibank (South Dakota), N.A. brought this breach of contract action against

defendant Linda Anderson in the Circuit Court of Cook County, Municipal Division, to collect

on a credit card debt in the amount of $2,393.67. The trial court scheduled the case for

mandatory arbitration, which resulted in an award for plaintiff. Defendant rejected the arbitration



No. 1-10-3647

award and requested a trial. Plaintiff moved for summary judgment, which the trial court

granted. Defendant now appeals, arguing (1) that the trial court erred by granting summary

judgment based on stricken evidence; (2) that the trial court denied defendant her right to a jury

trial by granting summary judgment to plaintiff; (3) that the arbitration award should not be

binding since defendant rejected the award; and (4) that the summary judgment hearing exposed

defendant to double jeopardy. For the following reasons, we affirm.

¶3 I.  BACKGROUND

¶4 Plaintiff Citibank is a credit card and lending only bank based in Sioux Falls, South

Dakota, which, among other things, issues credit cards. Defendant is a resident of Cook County

and a Citibank credit card holder. Plaintiff’s suit is for a breach of contract alleging that

defendant failed to pay her outstanding credit card balance of $2,393.67.

¶5 On February 3, 2010, defendant filed a pro se appearance and answer to the complaint,

claiming that the debt had been “satisfied,” but failed to deny any of the claims made in

plaintiff’s complaint. Along with her answer, defendant attached a number of documents labeled

as follows: “Certificate of Dishonor,” “Notice of Protest and Opportunity to Cure,” “Notice of

Default,” and an “Adjustment and Setoff.” Defendant did not request a jury trial at the time of

the filing of her appearance or answer; however, on February 10, 2010, defendant filed a jury

demand with a second appearance. On February 23, 2010, the trial court scheduled the case for a

status conference on April 8, 2010.

¶6 On April 8, 2010, the trial court closed discovery and scheduled the case for mandatory

arbitration on June 23, 2010.

¶7 On May 5, 2010, plaintiff filed its Rule 90(c) intention to offer evidence packet
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containing: (1) a credit account application signed by defendant on or around June 2005; (2) a

credit card agreement; (3) itemized account statements beginning with a closing balance $0.00

on July 7, 2005, and ending with a balance due of $2,393.67 on January 15, 2010;  and (4) a1

copy of a check drawn by defendant on August 31, 2008, for the full amount of the balance.

Along with the Rule 90(c) packet, plaintiff included a Rule 237(b) notice to produce requiring

defendant to be present at the arbitration hearing.

¶8 On May 28, 2010, defendant filed a motion to strike plaintiff’s Rule 90(c) packet based

on the trial court’s closure of discovery on April 8, 2010. On June 11, 2010, the trial court issued

an order, stating: “P’s discovery request to D is stricken per order of Judge *** 4-8-10.” The

appellate record does not contain a discovery request, other than plaintiff’s Rule 237(b) notice to

produce at the arbitration hearing. However, the order did not strike any of plaintiff’s evidence

or the Rule 90(c) evidence packet.

¶9 On June 23, 2010, both plaintiff and defendant participated in the mandatory arbitration

hearing, and the arbitrators entered an award in favor of plaintiff for $2,393.67, plus court costs,

against defendant. 

¶10 On July 20, 2010, defendant filed her third appearance with a jury demand. At the same

time, defendant filed an emergency motion requesting additional time to reject the arbitration

award and also filed a motion to reject the arbitration award. 

¶11 On August 26, 2010, plaintiff filed a motion for summary judgment including the same

        $5,994.10 in total charges and cash advances and $3,600.43 in total payments were made to1

the credit card from the initial balance to the ending balance.
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documents defendant tried to strike on May 28, 2010. As described above in ¶7, those

documents were: (1) a credit account application signed by defendant; (2) a card agreement; (3)

itemized account statements beginning with $0.00 and ending with a balance due of $2,393.67;

and (4) a copy of a check written by defendant and paid to plaintiff for payments made to the

credit card account.

¶12 On September 10, 2010, defendant filed a response to plaintiff’s summary judgment

motion. On September 14, 2010, the trial court scheduled a hearing for October 20, 2010. 

¶13 On October 20, 2010, both plaintiff and defendant appeared, and the trial court entered

summary judgment in favor of plaintiff in the amount of $2,393.67. Defendant filed a motion to

vacate the judgment on November 4, 2010, which was denied by the trial court on November 18,

2010. This timely appeal followed. 

¶14 II.  ANALYSIS

¶15 On appeal, defendant argues: (1) that the trial court erred by granting summary judgment

based on stricken evidence; (2) that the trial court denied defendant’s right to a jury trial by

granting summary judgment to plaintiff; (3) that the arbitration award against defendant should

not be binding since she rejected the award, and (4) that the summary judgment hearing exposed

defendant to double jeopardy.

¶16 A.  Allegedly Stricken Evidence

¶17 Defendant first argues that the trial court erred by granting summary judgment based on

stricken evidence.

¶18 A trial court is permitted to grant summary judgment only “if the pleadings, depositions,

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
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to any material fact and that the moving party is entitled to a judgment as a matter of law.” 735

ILCS 5/2-1005(c) (West 2008). The trial court must view these documents and exhibits in the

light most favorable to the nonmoving party. Home Insurance Co. v. Cincinnati Insurance

Co., 213 Ill. 2d 307, 315 (2004). On appeal, we review a trial court's decision on a motion for

summary judgment de novo. Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 Ill.

2d 90, 102 (1992). De novo consideration means we perform the same analysis that a trial judge

would perform and give no deference to the judge’s conclusions or specific rationale. Khan v.

BDO Seidman, LLP, 408 Ill. App. 3d 564 (2011).

¶19 “Summary judgment is a drastic measure and should only be granted if the movant's right

to judgment is clear and free from doubt.” Outboard Marine Corp., 154 Ill. 2d at 102. “Mere

speculation, conjecture, or guess is insufficient to withstand summary judgment.” Sorce v.

Naperville Jeep Eagle, Inc., 309 Ill. App. 3d 313, 328 (1999). The party moving for summary

judgment bears the initial burden of proof. Nedzvekas v. Fung, 374 Ill. App. 3d 618, 624 (2007).

The movant may meet its burden of proof either by affirmatively showing that some element of

the case must be resolved in its favor or by establishing “that there is an absence of evidence to

support the nonmoving party's case.” Nedzvekas, 374 Ill. App. 3d at 624 (quoting Celotex Corp.

v. Catrett, 477 U.S. 317, 325 (1986)).

¶20 “ ‘The purpose of summary judgment is not to try an issue of fact but * * * to determine

whether a triable issue of fact exists.’ ” Schrager v. North Community Bank, 328 Ill. App. 3d

696, 708 (2002) (quoting Luu v. Kim, 323 Ill. App. 3d 946, 952 (2001)). “ ‘To withstand a

summary judgment motion, the nonmoving party need not prove his case at this preliminary

stage but must present some factual basis that would support his claim.’ ” Schrager, 328 Ill.
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App. 3d at 708 (quoting Luu, 323 Ill. App. 3d at 952). We may affirm on any basis appearing in

the record, whether or not the trial court relied on that basis or whether its reasoning was

correct. Ray Dancer, Inc. v. DMC Corp., 230 Ill. App. 3d 40, 50 (1992).

¶21 Defendant argues that the trial court erred by granting judgment based on the evidence

presented by plaintiff. Defendant argues that this evidence was “barred” by the trial court on

April 8, 2010, when the trial court closed discovery and set the case for mandatory arbitration.

However, defendant misunderstood the closure of discovery to mean the barring of evidence. 

¶22 Supreme Court Rule 222 governs discovery in all cases subject to mandatory arbitration. 

Ill. S. Ct. R. 222 (eff. Jan. 1, 2011).  The rule provides for the automatic and prompt disclosure

of certain listed information. Ill. S. Ct. R. 222 (eff. Jan. 1, 2011).  This information includes a list

of the documents which the party believes may be relevant to the subject matter of the action. 

Ill. S. Ct. R. 222 (eff. Jan. 1, 2011).  “Unless good cause is stated for not doing so, a copy of

each document listed shall be served with disclosure.” Ill. S. Ct. R. 222 (eff. Jan. 1, 2011).

¶23 Supreme Court Rule 222 (c) provides the following time frame for disclosure:

“The parties shall make the initial disclosure required by this rule as fully as then

possible in accordance with the time lines set by local rule, provided however that

if no local rule has been established pursuant to Rule 89 then within 120 days

after the filing of a responsive pleading to the complaint, counter-complaint,

third-party complaint, etc., unless the parties otherwise agree, or for good cause

shown, if the court shortens or extends the time.”  (Emphasis added.)  Ill. S. Ct. R.

222 (eff. Jan. 1, 2011).

Defendant filed her answer to plaintiff’s complaint on February 3, 2010. June 3, 2010 marks 120
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days after February 3, 2010. Plaintiff submitted its Rule 90(c) evidence packet on May 5, 2010,

well before the June 3, 2010, cutoff date as required by Supreme Court Rule 222. 

¶24 In addition, although the trial court closed discovery on April 8, 2010, this did not

shorten the time in which plaintiff could present its Rule 90(c) evidence packet.

¶25 Rule 90(c) states in part:

“All documents referred to under this provision shall be accompanied by a

summary cover sheet listing each item that is included detailing the money

damages incurred by the categories as set forth in this rule and specifying whether

each bill is paid or unpaid. If at least 30 days' written notice of the intention to

offer the following documents in evidence is given to every other party,

accompanied by a copy of the document, a party may offer in evidence, without

foundation or other proof:

(1) bills (specified as paid or unpaid), records and reports of hospitals, doctors,

dentists, registered nurses, licensed practical nurses and physical therapists, or

other health-care providers;

(2) bills for drugs, medical appliances and prostheses (specified as paid or

unpaid);

(3) property repair bills or estimates, when identified and itemized setting forth

the charges for labor and material used or proposed for use in the repair of the

property;

(4) a report of the rate of earnings and time lost from work or lost compensation

prepared by an employer;
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(5) the written statement of any expert witness, the deposition of a witness, the

statement of a witness which the witness would be allowed to express if testifying

in person, if the statement is made by affidavit or by certification as provided in

section 1-109 of the Code of Civil Procedure;

(6) any other document not specifically covered by any of the foregoing

provisions, and which is otherwise admissible under the rules of evidence.”

(Emphasis added.) Ill. S. Ct. R. 90(c) (eff. July 1, 2008).

The purpose of the Rule 90(c) evidence packet is to allow a complete trial in a short time frame

of two hours. The Rule 90(c) evidence packet automatically is admitted into evidence and no

foundations are needed. Ill. S. Ct. R. 90(c) (eff. July 1, 2008). Therefore, the trial court

scheduled the arbitration hearing for June 23, 2010. May 22, 2010 marks 30 days prior to the

arbitration date of June 23, 2010. Plaintiff submitted its Rule 90(c) evidence packet on May 5,

2010, well before the May 22, 2010, cutoff date, as required by Rule 90(c).

¶26 In addition, to the extent that defendant is claiming that the trial court relied on other

barred documents, the record does not contain a transcript of the hearing on plaintiff’s summary

judgment motion. It is the responsibility of the party appealing to file a complete record to

enable a reviewing court to resole the questions raised. Coombs v. Wisconsin National Life

Insurance Co., 111 Ill. App. 3d 745, 746 (1982). When a court reporter was not present for the

taking of the evidence, a bystander’s report then becomes necessary. Ill. S. Ct. R. 323 (eff. April

15, 2011). In the absence of a complete record “the reviewing court must presume the [trial]

court acted properly in the absence of a contrary indication in the record.” Coombs, 111 Ill. App.

3d at 746. Since there was no report of proceedings or bystander’s report, defendant cannot show
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that the trial court barred the Rule 90(c) evidence packet.

¶27 Accordingly, we must presume the trial court ruled properly and did not grant summary

judgment based on stricken evidence.

¶28 B.  Jury Trial Claim

¶29 Defendant’s second argument is that the entry of summary judgment denied her the

constitutional right to a trial by jury. Section 2-1105(a) provides that “[a] defendant desirous of a

trial by jury must file a demand therefor not later than the filing of his or her answer. Otherwise,

the party waives a jury.” 735 ILCS 5/2-1105(a) (West 1994) (eff. Jan. 1, 2006). The record is

clear that defendant did not file a timely jury demand in accordance with section 2-1105(a) at the

time she filed her answer on February 3, 2010. It was not until one week later, on February 10,

2010, that defendant filed a request for a jury trial, which was not timely.

¶30 Moreover, where no material issue of fact remains at trial, a jury trial is not required.

Alamo Rent A Car, Inc. v. Ryan, 268 Ill. App. 3d 268 (1994); Empire Moving & Warehouse

Corp. v. Hyde Park Bank & Trust Co., 43 Ill. App. 3d 991 (1976).

¶31 Defendant has not shown any genuine issue of material fact that existed. Plaintiff

submitted in its Rule 90(c) evidence packet a credit card account application signed by

defendant, a credit card agreement, and itemized account statements beginning with $0 and

ending with a balance due of $2,393.67 in which defendant made $5,994.10 in purchases and

cash advances and also made $3,600.43 in payments. Although defendant claimed in her answer

that her debt was “satisfied,” she did not present any evidence or facts that would create a

genuine issue of material fact as to whether the debt was paid. Therefore, the trial court’s

holding that plaintiff was entitled to summary judgment was proper.
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¶32 C. Binding Arbitration Award

¶33 Defendant argues that the arbitration award should not be binding since she rejected the

award. We agree. The arbitration award was properly rejected, but the trial court entered

summary judgment against defendant, which has nothing to do with the rejected arbitration

award.

¶34 D. Double Jeopardy

¶35 Finally, double jeopardy applies to criminal cases, not civil. Since neither the arbitration

nor plaintiff’s suit for breach of contract to collect on an outstanding debt were criminal

proceedings, the double jeopardy clause does not apply. Therefore, the summary judgment

hearing did not expose defendant to double jeopardy.

¶36 III. CONCLUSION

¶37 The trial court did not err in granting summary judgment to plaintiff. First, the trial court

did not grant summary judgment based on stricken evidence. Second, the entry of summary

judgment did not deny defendant her constitutional right to a trial by jury. Third, the arbitration

award against defendant was not binding. Fourth, the summary judgment hearing did not expose

defendant to double jeopardy. 

¶38 Affirmed.
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