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Plaintiff-Appellee, ) Cook County.
)

v. ) No. 10 CH 3146
            )

JESSE WHITE, )
Secretary of State of Illinois, ) Honorable

) Rita Mary Novak,
Defendant-Appellant. ) Judge Presiding.

______________________________________________________________________________

JUSTICE HARRIS delivered the judgment of the court.
Presiding Justice Quinn and Justice Cunningham concurred in the judgment.

O R D E R

¶ 1   Held:   Where statutory summary suspension for previous DUI took effect within
five years of most recent DUI arrest, motorist could not be deemed a "first
offender" for purposes of receiving limited driving privileges; the decision
of the Secretary of State was affirmed.

¶ 2 Defendant Jesse White, Illinois Secretary of State (Secretary), appeals the circuit court's

order reversing the Secretary's determination that plaintiff Paul Cosenza was not a "first

offender," as defined in section 11-500 of the Illinois Vehicle Code (625 ILCS 5/11-500 (West
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2008)), for purposes of receiving a statutory summary suspension of his driving privileges.  For

the reasons that follow, we reverse the circuit court and affirm the decision of the Secretary.

¶ 3 This appeal centers on the undisputed facts surrounding Cosenza's fourth and fifth arrests

for driving under the influence (DUI).  Cosenza's record also includes DUI arrests in 1991, 1995

and 1997.  The latter two arrests resulted in the revocation of Cosenza's driving privileges, which

had been fully reinstated by the Secretary on March 14, 2002, following his third DUI.

¶ 4 On October 19, 2002, Cosenza was arrested for DUI for a fourth time.  After being

notified his driver's license would be summarily suspended for three years effective in December

2002, Cosenza filed a petition in the circuit court of Kankakee County to rescind the statutory

summary suspension.  Following a hearing, the circuit court denied Cosenza's petition.  He

appealed, and this court reversed the denial of the petition to rescind because the circuit court did

not complete its hearing within 30 days of the request that a hearing be held.  People v. Cosenza,

346 Ill. App. 3d 211, 214 (3d Dist. 2004).

¶ 5 However, on appeal by the State, the Illinois Supreme Court held the appellate court

erred in reversing the denial of the petition to rescind.  People v. Cosenza, 215 Ill. 2d 308, 317

(2005). The supreme court observed the hearing on defendant's petition to rescind was

commenced within the applicable time period and that a conclusion to the hearing during that

period was not required.  Cosenza, 215 Ill. 2d at 315-16.  The supreme court reversed the

appellate court's judgment on that point and remanded for the appellate court to consider the

second, previously unaddressed issue raised in Cosenza's appeal: whether the circuit court should

have rescinded the statutory summary suspension based on his medical condition.  Cosenza, 215

Ill. 2d at 317.

¶ 6 On remand, the appellate court found Cosenza's medical evidence insufficient to establish

he was physically incapable of completing the Breathalyzer test, and the court affirmed the
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denial of the petition to rescind the statutory summary suspension.  People v. Cosenza, No. 3-03-

0222 (2005) (unpublished order under Supreme Court Rule 23).  Following that decision, the

statutory summary suspension of Cosenza's driving privileges resulting from the 2002 DUI took

effect on October 11, 2005.

¶ 7 On June 22, 2008, Cosenza was arrested for his fifth DUI and refused to take a

Breathalyzer test, resulting in a three-year statutory summary suspension, which took effect on

August 7, 2008.  In October 2009, Cosenza requested a hearing to contest that statutory summary

suspension and asked to be classified as a "first offender" for purposes of the 2008 case, which

would render him eligible to drive in limited circumstances.  Following a hearing, the Secretary

issued a written decision on December 28, 2009, denying Cosenza's request for a "first offender"

classification and the concomitant driving relief.

¶ 8 On January 25, 2010, Cosenza filed a pro se complaint in the circuit court challenging

the Secretary's decision and again requesting to be categorized as a "first offender."  The circuit

court reversed the Secretary's decision.  The Secretary now appeals that ruling. 

¶ 9 On appeal, the Secretary asks that the circuit court's judgment be reversed and that its

decision be reinstated because Cosenza was not a "first offender" within the meaning of section

11-500 of the Vehicle Code.  Before setting out the Secretary's specific assertions, it is necessary

to provide the relevant statutory scheme and determine this court's standard of review.

¶ 10 When a motorist is arrested for DUI, he can either submit to testing for the presence of

alcohol or refuse such testing.  When the motorist refuses testing, as Cosenza did in the case of

his fifth DUI, his driver's license will be summarily suspended.  625 ILCS 5/11-501.1(d), (e)

(West 2008).  This statutory summary suspension of the motorist's driving privileges is not

immediate; it takes effect on the 46th day following the date the notice of the statutory summary

suspension is given to the motorist.  625 ILCS 5/11-501.1(g) (West 2008).

- 3 -



1-10-3335

¶ 11 In certain instances, a motorist subject to a statutory summary suspension of driving

privileges under section 11-501.1 can receive from the Secretary a limited return of those

privileges, such as a restricted driving permit or a permit to drive with a monitoring device.  625

ILCS 5/6-206.1 (West 2008); 625 ILCS 5/6-208.1 (West 2008).  Those privileges are available

to a motorist who is a "first offender" as defined in section 11-500 of the Vehicle Code (625

ILCS 5/11-500 (West 2008)).  As relevant to this appeal, a "first offender" includes "any person

who has not had a driver's license suspension for violating 11-501.1 within 5 years prior to the

date of the current offense."  625 ILCS 5/11-500 (West 2008).

¶ 12 At issue is whether the statutory summary suspension that followed Cosenza's fourth DUI

arrest was a suspension of his driver's license that occurred within five years of his fifth DUI in

2008, thus barring him from receiving "first offender" status.  The Secretary rejected Cosenza's

position that his most recent DUI arrest before 2008 occurred in 2002 and his statutory summary

suspension for that offense first took effect in 2002, beyond the five-year period.  The circuit

court accepted that argument in reversing the Secretary's decision that Cosenza was not a "first

offender."  Cosenza, who appears pro se in this appeal, maintains the date of the most recent

suspension of his license was October 19, 2002, which was the date he was arrested.

¶ 13 In an appeal from the judgment of the circuit court, our task is to review the Secretary's

decision and not that of the circuit court.  See Webb v. White, 364 Ill. App. 3d 650, 653-54

(2006).  The Secretary contends this appeal involves a mixed question of law and fact, i.e., the

legal effect of a given set of facts, and thereby requires application of the "clearly erroneous"

standard of review.  We find the less deferential de novo standard is required here, where the

only contention is over the legal effect of undisputed facts.  See People v. Damkroger, 408 Ill.

App. 3d 936, 940 (2011); see also People v. Sandness, 197 Ill. App. 3d 486, 488 (1990) (whether

motorist was first offender eligible for judicial driving permit was question of law). 
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Nevertheless, even considering this question de novo, we conclude the Secretary was correct in

determining Cosenza was not a "first offender" under section 11-500.

¶ 14 This court has steadily rejected the position that the five-year period to be deemed a "first

offender" begins on the date of the arrest for the first offense.  People v. Peterson, 217 Ill. App.

3d 776, 778 (1991) (and cases cited therein) (relevant date is date of conviction, supervision or

suspension).  The recent decision of Damkroger, on which the Secretary relies on appeal,

provides a more precise analysis of this issue.  In Damkroger, the second district considered the

question of when, for purposes of section 11-500, a driver's license suspension is deemed to have

occurred.  The court observed that because the Vehicle Code allows a driver to seek to rescind a

statutory summary suspension during the 45-day period before the suspension becomes effective,

the summary suspension commences, for purposes of the definition of a "first offender" under

section 11-500, "when the Secretary takes formal action to impose the suspension and not when

the suspension becomes effective on the [46th] day from the notice given by the arresting

officer."  Damkroger, 408 Ill. App. 3d at 943.

¶ 15 More precisely, the court held that a statutory summary suspension occurs when the

Secretary takes the actions of entering and confirming the suspension under sections 11-501.1(e)

and 11-501.1(h) of the Vehicle Code.  Damkroger, 408 Ill. App. 3d at 945-46.  In the instant

case, the entry and confirmation of the statutory summary suspension for Cosenza's fourth DUI

occurred in 2005, with the confirmation taking place when the Secretary mailed a notice to

Cosenza that the suspension of his driving privileges would take effect on October 11, 2005.  See

625 ILCS 5/11-501.1(h) (West 2008).  Therefore, under the standard set out in Damkroger and

additional precedent, Cosenza was not a "first offender" because the suspension for the fourth

DUI took place within five years of this most recent offense.
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¶ 16 In support of his position on appeal, Cosenza cites two cases: Village of Frankfort v.

Kotz, 223 Ill. App. 3d 524 (1992), and People v. Pence, 191 Ill. App. 3d 96 (1989).  In Kotz, the

defendant successfully argued she was a "first offender" under section 11-500 when she was

arrested for DUI on September 12, 1990, which was more than 5 years after the effective date of

the earlier suspension of her driver's license on March 26, 1985.  Kotz, 223 Ill. App. 3d at 524-

25.

¶ 17 As the Secretary points out on appeal, Kotz in fact supports the position that the date of a

previous suspension for purposes of section 11-500 is measured from the date that suspension

takes effect, not from the date that suspension terminates.  See Kotz, 223 Ill. App. 3d at 526.  The

court in Kotz did not examine further the issue of when the previous suspension became

effective.  Neither Kotz nor Pence contemplated the current statutory scheme to the extent it was

considered in Damkroger.

¶ 18 In summary, the statutory summary suspension for Cosenza's fourth DUI occurred in

2005 when the Secretary entered and confirmed the suspension pursuant to section 11-501.1(e)

and 11-501.1(h) of the Vehicle Code.  Because that was within five years of Cosenza's most

recent DUI, he was not a "first offender" as defined in section 11-500.  Accordingly, the

Secretary's determination that Cosenza cannot be deemed a "first offender" was correct.

¶ 19 Circuit court reversed; Secretary's decision affirmed.
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