
2011 ILL App (1st) 102538-U

SIXTH DIVISION

SEPTEMBER 9, 2011

No. 1-10-2538
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)
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) Paul P. Biebel, Jr.
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PRESIDING JUSTICE ROBERT E. GORDON delivered the judgment of the court.
Justices Cahill and Garcia concurred in the judgment.

ORDER

¶ 1 Held: Where an individual is committed under the Sexually Violent Persons
Commitment Act and does not allege improper jurisdiction or demonstrate that a
post-conviction act, omission or event entitles him to immediate release he cannot
be granted relief under habeas corpus.

¶ 2 Plaintiff, James Barksdale, has been a party to a petition to commit him under the

Sexually Violent Persons Commitment Act since March 2006.  Since the circuit court found
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there was probable cause to commit him in October 2006, plaintiff has not been provided a trial

which is to occur within 120 days of the finding of probable cause.  See 725 ILCS 207/35(a)

(West 2004).  Over 5 years have elapsed since the circuit court found probable cause, therefore,

plaintiff filed this pro se petition for writ of habeas corpus asserting that he should be released.

¶ 3 BACKGROUND

¶ 4 I.    PLAINTIFF’S INITIAL CONVICTIONS AND PAROLE

¶ 5 In 1972, plaintiff was convicted of rape, aggravated kidnapping, and deviate sexual

assault and sentenced to concurrent indeterminate prison terms of fifty to one hundred years for

rape and aggravated kidnapping and ten to fourteen years for deviate sexual assault.  During his

time in prison, plaintiff earned an Associate’s degree and two Bachelor’s degrees.  He also

participated in a number of other educational programs and held positions as a legal assistant and

teaching assistant.  In 2006, plaintiff petitioned the Illinois Prisoner Review Board in

Springfield, Illinois for parole.  The 2006 parole hearing was the 21st parole hearing for plaintiff.

On February 16, 2006, plaintiff was granted parole.  

¶ 6 II. PLAINTIFF’S COMMITMENT UNDER THE SEXUALLY VIOLENT                

                          PERSONS ACT

¶ 7 Following plaintiff’s grant of parole, he was remanded to the Illinois Department of

Human Services (DHS) because the Illinois Attorney General and Cook County State’s Attorney

filed a petition for commitment of plaintiff under the Sexually Violent Persons Commitment Act

(SVP Act).   See 725 ILCS 207/1, et seq. (West 2004).  Under the SVP Act, a sexually violent

person may be committed to the custody of the DHS for control, care, and treatment until such

time as the person is no longer a sexually violent person.  725 ILCS 207/40(a) (West 2004).  A
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sexually violent person is: 

¶ 8 “a person who has been convicted of a sexually violent offense, has been

adjudicated delinquent for a sexually violent offense, or has been found not guilty

of a sexually violent offense by reason of insanity and who is dangerous because

he or she suffers from a mental disorder that makes it substantially probable that

the person will engage in acts of sexual violence.”  725 ILCS 207/5(f) (West

2004).  

¶ 9 The SVP Act requires that a petition for commitment be filed “before the date of the

release or discharge of the person or within 30 days of the placement onto parole or mandatory

supervised release.”  725 ILCS 207/15(a)(1) (West 2004).  The SVP Act further requires that,

¶ 10 “[t]he petition must be filed: (1) [n]o more than 90 days before discharge or entry

into mandatory supervised release from a Department of Corrections correctional

facility for a sentence that was imposed upon a conviction for a sexually violent

offense, or for a sentence that is being served concurrently or consecutively with a

sexually violent offense.”  725 ILCS 207/15(b-1) (West 2004).

¶ 11 In the case at bar, the petition was filed on March 16, 2006, exactly 30 days from the

grant of parole. 

¶ 12 On March 16, 2006, following the filing of the petition, plaintiff was detained for a

hearing to determine if there was probable cause to commit him as a sexually violent person. 

The SVP Act requires that, 

¶ 13 “the court shall hold a hearing to determine whether there is probable cause to believe

that the person named in the petition is a sexually violent person.  If the person named in
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the petition is in custody, the court shall hold the probable cause hearing within 72 hours

after the petition is filed, . . . .  The court may grant a continuance of the probable cause

hearing for no more than 7 additional days upon the motion of the respondent, for good

cause.”  725 ILCS 207/30 (b) (West 2004).  

¶ 14 Plaintiff’s probable cause hearing was not conducted until August 29, 2006, significantly

after the 10 days allowed by the SVP Act had lapsed.  On October 5, 2006, the circuit court

found that there was probable cause to find that plaintiff “is eligible for commitment under the

statute and to be held for detention under the statute.”

¶ 15 Following the probable cause hearing, the SVP Act requires: 

¶ 16 [a] trial to determine whether the person who is the subject of a petition . . . is a sexually

violent person shall commence no later than 120 days after the date of the probable cause

hearing. . . . Delay is considered to be agreed to by the person unless he or she objects to

the delay by making a written demand for trial or an oral demand for trial on the record. 

Delay occasioned by the person temporarily suspends for the time of the delay a period

within which a person must be tried.  If the delay occurs within 21 days after the end of

the period within which a person must be tried, the court may continue the cause on

application of the State for not more than an additional 21 days beyond the period

prescribed.  The court may grant a continuance of the trial date for good cause upon its

own motion, the motion of any party or the stipulation of the parties, provided that any

continuance granted shall be subject to Section 103-5 of the Code of Criminal Procedure

of 1963.”  725 ILCS 207/35(a) (West 2004). 

¶ 17 The record indicates that following the circuit court’s finding of probable cause, plaintiff
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filed a demand for trial, however, between October 5, 2006 and November 13, 2007, the trial

was continued nine times by agreement between the parties.  On November 13, 2007, a trial date

was set.  Plaintiff’s trial was further continued by agreement on January 9, 2008, and then by an

order of the court on February 15, 2008.  In 2008, plaintiff’s trial was continued ten times by

agreement and once on a motion from the defendant.  From January to May 2009, the trial was

continued five times by agreement and on June 19, 2009 a trial date was set.  After the trial date

was set, the case was continued five times by agreement and twice by an order of the court.  On

January 14, 2010, another trial date was set and on February 25, 2010, the trial was continued by

an order of the court.  In March 2010, the trial was continued twice by agreement from the

parties and on May 26, 2010, another trial date was set.  Before the trial could occur, on June 15,

2010, the court granted a motion from the state for a continuance and then on August 5, 2010,

the trial was continued again by agreement.  On August 20, 2010, a final trial date was set,

however, the case was continued by agreement on August 31, 2010, and was continued in the

last instance, according to the record, on September 15, 2010 by an order of the court.  The

appellate record does not go any further. 

¶ 18 III. PLAINTIFF’S FIRST WRIT OF HABEAS CORPUS

¶ 19 On June 15, 2006, plaintiff filed a pro se “Petition for Writ of Habeas Corpus and Other

Relief” with the Circuit Court of Cook County.  In his petition, plaintiff alleges that the

evaluation conducted by psychologist Jacqueline Buck to determine if he was a sexually violent

person used “false statement[s] of facts, false documents of record, false diagnostic facts, and

false statements of the conviction evidence.”  Plaintiff further argued in his petition that the SVP

Act has been understood to restrict on what basis a convicted sex offender can be committed,
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specifically that a “convicted sex offender cannot be involuntarily committed under the Act

based on past conduct, as such confinement is permissible only where offender presently suffers

from a mental disorder which creates a substantial probability that he will engage in acts of

sexual violence in the future.”  Plaintiff cites In re Detention of Samuelson, 189 Ill. 2d 548

(2000), to support his argument that past acts may not be used to commit a convicted sex

offender under the SVP Act.  

¶ 20 Plaintiff further alleges in his first petition for writ of habeas corpus that due to

“ineffective assistance of counsel” his case was continued beyond the limited 10 day period

allowed under the SVP Act.  Plaintiff’s remaining argument states that the State’s petition to

declare plaintiff a sexually violent person and detain him under the SVP Act was “a ‘Ploy’ to

obstruct Petitioner from defending a Reversal and Remand now pending before Cook County

Circuit Court judge Suria *** in an attempt to ‘Cover-up’ their actions which destroyed physical

evidence that would prove this Petitioner’s innocence of one of two convictions now before this

court.”  

¶ 21 On November 13, 2007, defendant filed a motion to dismiss plaintiff’s complaint for

habeas corpus on the grounds that plaintiff did not properly serve defendants pursuant to the

requirements of the Illinois Habeas Corpus Act.  735 ILCS 5/10-11 (West 2010).  Defendant

alleges that plaintiff’s petition included no proof of service and was not served in the time or

manner required.  Additionally, defendant alleges that a summons was never issued, as required

with a writ of habeas corpus.  Finally, defendant argued that “Barksdale’s complaint [was] not

properly considered as having been filed in his underlying SVP case ***. Thus, to the extent

plaintiff seeks relief under the Habeas Act his complaint for relief is not properly filed in this
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case.  Rather, filing a habeas complaint begins a new and separate collateral action.”

¶ 22 In response, on January 9, 2008, plaintiff filed a “Motion to Dismiss Respondent’s

Motion to Dismiss Writ of Habeas Corpus & Sanctions” which alleges that any deficiencies in

service were the result of inaction by the clerk of the circuit court of cook county, who, plaintiff

alleges, had not promptly provided him with copies of his filed documents.  Defendant then filed

a reply to plaintiff’s motion to dismiss on January 25, 2008.  Defendant’s reply again stressed

the insufficiency of notice and that “plaintiff d[id] not allege that any such order or his complaint

have been personally served on defendant by an officer of the Court as required.”

¶ 23 On May 7, 2008, the circuit court entered an order finding that “Secretary Adams is the

only properly named defendant” and dismissing the other two named defendants.  The order also

granted defendant’s motion to dismiss “for lack of personal jurisdiction” because insufficient

service prevented the court from asserting personal jurisdiction over the remaining defendant.

¶ 24 IV.  PLAINTIFF’S SECOND WRIT OF HABEAS CORPUS

¶ 25 On November 19, 2009, plaintiff filed a second pro se petition for writ of habeas corpus

and other relief, which is identical to the first filed on June 15, 2006.  Because plaintiff made

identical claims in 2009 as in 2006, we do not repeat them here.  See supra, Section III.  On

January 14, 2010, defendant filed a motion to dismiss plaintiff’s petition for writ of habeas

corpus pursuant to section 2-615 of the Code of Civil Procedure.  735 ILCS 5/2-615 (West

2010).  Defendant noted that plaintiff listed the incorrect individuals as named parties and that

the correct defendant should be the “current secretary of DHS, Michelle Sadler.”  

¶ 26 Defendant’s motion to dismiss argued that “plaintiff’s claim does not provide a ground

for habeas corpus relief,” and therefore this court should dismiss the petition.  
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¶ 27 Plaintiff filed a response to the motion to dismiss entitled “Motion to Deny Defendant’s

Motion to Dismiss Writ of Habeas Corpus” on February 17, 2010.  Plaintiff amended the named

parties to list only Michelle Sadler, who defendant agreed should be the only named party. 

Plaintiff’s motion argues that his petition did state a claim upon which relief could be granted

because the petition alleges that he was being detained under the SVP Act due to past acts, when

the “law has no retroactive effect.”

¶ 28 On April 22, 2010, defendant filed a response to plaintiff’s motion to deny, which again

argued that “an order of habeas corpus is available only to obtain the release of one who has

been detained under a judgment of a court that lacked jurisdiction of the subject matter or the

person of the plaintiff, or where there has been some occurrence subsequent to the plaintiff’s

conviction that entitles him to release.”  Defendant argued that plaintiff’s petition “alleges no

postconviction occurrence that would entitle him to immediate release,” but that plaintiff’s

arguments might be better “recharacterized as a motion to dismiss in the underlying SVP

action.”

¶ 29 On May 21, 2010, plaintiff filed a reply to defendant’s response which reiterates the

arguments contained in plaintiff’s habeas petition and alleges that defendant’s response failed to

answer plaintiff’s motion to dismiss defendant’s motion to dismiss.

¶ 30 The circuit court entered an order on August 5, 2010, granting defendant’s motion to

dismiss and dismissed plaintiff’s petition for a writ of habeas corpus.  The circuit court could not

find that, as required for habeas corpus, the court lacked jurisdiction over the subject matter or

the plaintiff, or that something had occurred “since Plaintiff was detained under the SVP Act that

would entitle him to relief.”  The court further noted that “[p]laintiff’s arguments are aimed at
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showing that there is insufficient evidence to conclude that he is a sexually violent person. 

These arguments do not state a claim on which habeas corpus relief can be granted.”

¶ 31 This timely appeal follows.

¶ 32 ANALYSIS

¶ 33 Plaintiff has been a party to a petition to commit him under the Sexually Violent Persons

Commitment Act since March 2006.  Since the circuit court found there was probable cause to

commit him in October 2006, plaintiff has not been provided a trial which is to occur within 120

days of the finding of probable cause.  See 725 ILCS 207/35(a) (West 2004).  Over 5 years have

elapsed since the circuit court found probable cause, therefore, plaintiff filed this petition for writ

of habeas corpus asserting that he should be released.

¶ 34 I. STANDARD OF REVIEW

¶ 35 When reviewing a ruling on a section 2-615 motion to dismiss, which “challenges the

legal sufficient of a complaint based on defects apparent on its face,” we review de novo the

decision of the lower court.  Beacham v. Walker, 231 Ill. 2d 51, 57 (2008).   “A de novo review

entails performing the same analysis a trial court would perform.”  Khan v. BDO Seidman, LLP,

408 Ill. App. 3d 564, 578 (2011). We accept “as true all well-pleaded facts and all reasonable

inferences that may be drawn from those facts *** and we construe the allegations in the

complaint in the light most favorable to the plaintiff.”  Beacham, 231 Ill. 2d at 58.  “A cause of

action should not be dismissed pursuant to section 2-615 unless it is clearly apparent that no set

of facts can be proved that would entitle the plaintiff to recovery.”  Marshall v. Burger King

Corp., 222 Ill. 2d 422, 429 (2006).  

¶ 36 A petition for habeas corpus may only be granted on the grounds specified in section 10-
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124 of the Code of Civil Procedure.  735 ILCS 5/10-124 (West 2010).  This section specifies that

an individual can only be discharged under the following conditions:

¶ 37 “(1) Where the court has exceeded the limit of its jurisdiction *** (2) Where,

though the original imprisonment was lawful, nevertheless, by some act, omission

or event which has subsequently taken place, the party has become entitled to be

discharged. (3) Where the process is defective in some substantial form required

by law. (4) Where the process, though in proper form, has been issued in a case or

under circumstances where the law does not allow process to issue or orders to be

entered for imprisonment or arrest. (5) Where, *** the person having the custody

of the prisoner *** is not the person empowered by law to detain  him or her. (6)

Where the process appears to have been obtained by false pretense or bribery. (7)

Where there is no general law, nor any judgment or order of the court to authorize

the process if in a civil action, nor any conviction if in a criminal proceeding.” 

735 ILCS 5/10-124 (West 2010).

¶ 38 “A complaint for order of habeas corpus may not be used to review proceedings that do

not exhibit one of [the above] defects, even though the alleged error involves a denial of

constitutional rights.”  Beacham, 231 Ill. 2d at 58.  Therefore, this court reviews de novo the

grant of the section 2-615 motion to dismiss and must determine whether plaintiff’s complaint

properly asserted one of the above defects required for a habeas petition.

¶ 39 II. PLAINTIFF’S WRIT OF HABEAS CORPUS

¶ 40 Plaintiff’s petition for a writ of habeas corpus argued that he is entitled to relief under

section 5/10-124, stating that although “the original imprisonment was lawful, nevertheless, by
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some act, omission or event which has subsequently taken place, the party has become entitled to

be discharged.”  735 ILCS 5/10-124 (West 2010).  As stated above, plaintiff argued that the

psychologist who evaluated him and testified at his probable cause hearing used “false facts” and

false assessment tools, specifically, plaintiff disputed the reliability and acceptance of the Statis-

99 actuarial assessment.  Plaintiff also argued that “past conduct” could not be used to determine

that an individual was a sexually violent person as described under the SVP Act, that his counsel

was ineffective during the probable cause hearing and allowed the defendant to extend the time

before a hearing longer than is permitted under the SVP Act, and that the defendant’s decision to

petition for plaintiff to be committed was motived by a desire to keep him from actively

pursuing his pending action for “reverse and remand” of his conviction due to the destruction of

DNA evidence.   These “act[s], omission[s] or event[s]” are what plaintiff believes entitles him

to immediate release under habeas corpus.

¶ 41 Plaintiff’s brief also introduced additional arguments that were not included in his

petition for writ of habeas corpus.  Plaintiff argued that his commitment under the SVP Act was

unlawful because “paraphilia” is not a widely recognized mental health disorder which can be

used to commit an individual under the SVP Act and the defendant did not meet their burden to

establish probable cause. As these arguments were not raised previously, we must treat them as

forfeited.  See People v. Burns, 75 Ill. 2d 282, 290 (1979) (stating that “issues which could have

been raised but were not are deemed waived”).  

¶ 42 Defendant argues, on the other hand, that the arguments contained in plaintiff’s writ of

habeas corpus do not state a claim on which relief may be granted under section 5/10-124. First,

defendant maintains that plaintiff does not dispute the jurisdiction of the circuit court in the
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hearing for probable cause.  This court agrees that plaintiff does not raise the issue of

jurisdiction, which is one of the reasons to grant habeas corpus, and therefore this court does not

question the jurisdiction of the circuit court.  

¶ 43 Secondly, defendant argues that the “act[s], omission[s] or event[s]” alleged by plaintiff

to warrant his immediate dismissal are not sufficient to allow this court to grant his habeas

petition because plaintiff “raise[s] issues of law and fact in a pending SVP action” which are

better suited for a motion to dismiss the pending SVP action.  Defendant argues and the Illinois

Supreme Court has held, that “[h]abeas corpus is not available to review errors of a

nonjurisdictional nature that render a judgment merely voidable, not void.”  Beacham, 231 Ill. 2d

at 59.  The court in Beacham also found that habeas corpus “should never issue unless a petition

is presented *** which shows upon its face that the petitioner is entitled to his discharge.”  231

Ill. 2d at 59.  

¶ 44 Due to the limited basis upon which this court may grant a petition for habeas corpus, we

cannot find, in this instance, that plaintiff has met the burden of establishing that “some act,

omission or event” has taken place which entitles him to immediate release.  Plaintiff’s

allegations assert reasons why this court could void the circuit court’s decision, not a reason why

this court must declare the decision void on its face.  It has been well established that where

plaintiff raises no jurisdictional defense and has not alleged a post-conviction event which would

entitle him to release we must deny the petition for habeas corpus.  See People v. Gosier, 205 Ill.

2d 198, 205-06 (2001); Barney v. Prisoner Review Board, 184 Ill. 2d 428, 430 (1998).  The

plaintiff in this case does not have a sufficient claim for habeas corpus because he does not raise

a question regarding jurisdiction or allege a post-conviction event which would entitle him to
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release. 

¶ 45 In addition , the Appellate Court of Illinois has held that “habeas corpus relief is not

available” to plaintiff’s which are committed as sexually violent persons because the SVP Act

includes two very specific manners in which a person can be released from confinement after

being committed under the SVP Act.   White v. Phillips, 405 Ill. App. 3d 190, 193 (2010).  The

court found that “[d]ischarge from the custody of the Department of Human Services can be

obtained” only through a hearing “to determine whether the person is still sexually violent”

which has been requested through a “proper petition.”  White, 405 Ill. App. 3d at 193. 

Therefore, in this case, we cannot grant plaintiff’s petition for a writ of habeas corpus.

¶ 46 We do not address the merits of plaintiff’s specific allegations which question the

sufficiency of the evidence in his hearing to establish probable cause to commit him under the

SVP Act.  These arguments may be persuasive to a court if contained in a motion to dismiss the

pending lawsuit to civilly commit plaintiff under the SVP Act, but the petition does not

demonstrate an incident which would entitle plaintiff to release under the doctrine of habeas

corpus.  It is unfortunate that plaintiff has been committed for over 5 years without a final trial,

which is required to occur within 120 days of the circuit court’s finding of probable cause under

the SVP Act.  See 725 ILCS 207/35(a) (West 2004).  Although we do not find reason to reverse

and grant plaintiff’s motion for writ of habeas corpus, we do remand for a swift resolution of the

pending commitment proceeding.

¶ 47 CONCLUSION

¶ 48 For the foregoing reasons, we affirm the decision of the circuit court to grant defendant’s

motion to dismiss pursuant to section 2-615.  We remand for a prompt resolution of the
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underlying case regarding plaintiff’s commitment as a sexually violent person.

¶ 49 Affirmed and remanded.
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