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FI FTH DI VI SI ON
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APPELLATE COURT CF ILLINO S
FI RST JUDI Cl AL DI STRI CT

ESTATE OF MARVIN S. ULLMAN, Appeal fromthe
Crcuit Court of

Deceased. Cook County.

AVERI CAN CHARTERED BANK
Cl ai mant - Appel | ant,

V. No. 09 P 8148
JAN KRAFSUR, | ndependent Admi ni strator
of the Estate of Marvin S. U | man, Honor abl e

Henry Budzi nski ,

Judge Presi di ng.
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Def endant - Appel | ee.

JUSTI CE HOWBE del i vered the judgnent of the court.
Presiding Justice Epstein and Justice Joseph Gordon
concurred in the judgnent.

ORDER

11 HELD: The trial court erred in denying claimant's
nmotion for substitution of judge before naking any substanti al



1-10- 2340

rulings on the case.

1 2 G ai mant Anerican Chartered Bank (ACB) appeals from
orders entered by the circuit court of Cook County that: (1)
denied its notion for substitution of judge; (2) barred its claim
agai nst the Estate of Marvin S. Ul man (Estate) for recovery on a
personal guaranty of a loan; (3) granted attorney fees to

def endant Jan Krafsur, independent adm nistrator of the Estate;
and (4) denied its petition for issuance of citation to discover
information. The trial court denied ACB' s notion for
substitution of judge as a matter of right (735 ILCS 5/2-1001
West 2008)) after making a determination that the claimACB fil ed
woul d be barred under existing case law. The court determ ned
that since ACB' s claimwould be denied, that ACB is not an
“interested party” to the Estate and did not have standing to
file a notion for substitution of judge. For the reasons set
forth below, we reverse the circuit court.

13 BACKGROUND

M1 4 ACB | oaned noney to Ceneval/Bel den, LLC, secured by a
nortgage on real estate. Marvin S. Ul man, John K G bson and
Carl M Darr were nenbers of Geneval/Bel den, LLC. They signed
personal guaranties for the ACB | oan. Geneval/ Bel den, LLC
defaulted on the |loans in August 2008. ACB filed a conplaint to

forecl ose on the nortgage in the circuit court of Cook County,
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nam ng as defendants CGeneval/Bel den, LLC, and the guarantors,

i ncludi ng U | man.

15 ACB filed a notion for partial summary judgnent
alleging the facts of the | oan and default and requested a

j udgnment agai nst the individual guarantors for any deficiency
based on their personal guarantees. On Novenber 6, 2009, during
t he pendency of the foreclosure proceedings, Ulman died. On
Novenber 29, 2009, ACB "withdrew' its request for relief against
Ulman in its nmotion for partial sunmary judgment. A judgnment of
forecl osure and an order for a sale of the property was
subsequently entered. The property was sold at a judicial sale
for $2,200,000. A judgnent was entered against the two other
guarantors in the amount of $4,983,683.94, reflecting the
defi ci ency anount.

1 6 ACB filed a claimagainst the Estate of Marvin S.

Ul man on June 2, 2010, in the anmount of $4, 983, 683.94, plus
costs. On the sane date ACB also filed a notion for substitution
of judge. ACB alleges Ul man personally guaranteed the loan in a
separate agreenent and asked that a citation issue to discover
assets of Ulmn's estate.

17 The Estate filed an objection to the claim arguing the
debt is invalid because U | man was di sm ssed fromthe

Geneval/ Bel den, LLC, foreclosure action and the Estate was not
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substituted as required by section 5/2-1008(2) of the Illinois
Code of G vil Procedure (735 ILCS 5/2-1008(2) (West 2008)).
Therefore, ACB is not an interested party and has no standing to
file a notion for substitution of judge.

1 8 On July 27, 2010, the trial court denied ACB s notion
for substitution of judge. The court nmade a finding that ACB is
not an interested party regarding the Estate. The court found
that ACB could not recover on the debt based on Ul man's guaranty
because ACB had nade an el ection of renedies when it procured a
deficiency judgnment against the two other guarantors in the
forecl osure case without getting a judgnent agai nst the Estate.
The court held that since the debt was invalid, ACB was not an
interested party and had no standing to file a notion for
substitution of judge.

79 The trial court ordered ACB to pay the Estate’s
attorney fees and al so denied ACB s petition for issuance of
citation to discover because ACB is not an interested party in

t he Estate.

1 10 On August 13, 2010, ACB filed a notion to stay the
paynent of any bequests, |egacies or clainms by or against the
Estate and filed its appeal of the trial court’s July 27th
orders. On August 18, 2010, the trial court granted ACB s notion

to stay pending the determ nation of ACB s appeal .
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1 11 ANALYSI S
1 12 ACB clainms the trial court erred by not granting its
notion for substitution of judge and subsequently issuing
substantive rulings on its claim
7 13 Qur determi nation of ACB' s clains rests on
interpretation of section 5/2-1001(a)(2) of the Illinois Code of
Cvil Procedure (735 ILCS 5/2-1001(a)(2) (West 2010)). Statutory
construction presents a question of |aw which we review de novo.
In re Estate of Wlson, 238 Ill. 2d 519 (2010).
1 14 Section 5/2-1001(a)(2) of the Code provides:
"(a) Substitution as of right. Wen a
party tinmely exercises his or her right to a
substitution without cause as provided in

this paragraph (2).

(1) Each party shall be entitled to
one substitution of judge w thout cause

as a matter of right.

(ii) An application for
substitution of judge as of right shal
be made by notion and shall be granted
if it is presented before trial or
hearing begins and before the judge to

whomit is presented has ruled on any
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substantial issue in the case, or if it

is presented by consent of the

parties (enphasis added)." 735 ILCS
5/2-1001(a)(2) (West 2010).

1 15 When interpreting the | anguage of a statute, the
primary rule of construction for this court to followis to
ascertain and give effect to the intention of the |egislature.
In re Estate of Stern, 263 Ill. App. 3d 1002, 1005 (1994). W
| ook to the | anguage of the statute to determ ne the

| egislature’s intent, giving this |language its plain, commonly

understood neaning. WIson, 238 Ill. 2d at 346.

1 16 On its face, the statute requires the notion for
substitution of judge (SQJ) to be granted if it is presented
before trial or a hearing begins and before the judge has rul ed
on any substantive matters. Here, the notion for SQJ was
presented with ACB's initial filing of the claimand before any
substantive ruling was nade while ACB was in the case. The plain
reading of the statute requires the court to grant the notion

under those circunstances.

1 17 The Estate argues that when a notion for SQJ is nade,
the court may inquire as to the standing of the party naking the

noti on. However, the Estate has presented no persuasive casel aw
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or statute in support of its argunment. The Estate clains Powell
v. Dean Foods Co., 405 Ill. App. 3d 354 (2010), supports its
argunment that the circuit court can still consider "procedural™
matters after a notion for substitution wthout cause is filed.
The Estate's reliance on Powel|l is m splaced because the

appel late court in Powell merely conducted an analysis to
deternmi ne whether a notion for SQJ was filed by a party prior to

a substantive ruling by the trial court.

M 18 In Powel |, the defendants' notion for SQJ, which was
granted, listed one of defendants by two different nanes, i.e.,
Al co of Wsconsin, Inc., and Alco, Inc. Powell, 405 IIl. App. at

356. The plaintiffs filed a notion to reconsider arguing the
notion for SQJ should be vacated because Alco of Wsconsin, Inc.,
and Alco, Inc., are the sane party. 1d. At a hearing on the
notion to reconsider, counsel for the defendants agreed that the
notion for SOJ should be vacated. At the sane tinme, said counse
presented a notion for SQ on behal f of defendant Al der G oup,
which was not listed in the defendants' earlier notion for SQJ.
Id. The trial court denied Alder Goup's notion for SQJ, finding
that its granting of the plaintiffs' notion to reconsider was a

substantial ruling. Id. at 357.

T 19 The appellate court found that the trial court erred in

denying Alder G oup's notion for SQOJ because the ruling on the
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notion to reconsider was procedural and did not directly relate
to the nmerits of the case, i.e. negligence in a wongful death
action. 1d. at 361. Powell illustrates that when a notion for
SQJ as a matter of right is filed, the first duty of the tria
court is to determ ne whether there have been any substantive

rulings before the nmotion was filed and grant the notion if there

Wer e none. |d. at 364.
T 20 In this case, ACB filed the notion for SQJ. The
circuit court construed Illinois caselaw to find that the claim

filed by ACB was invalid because ACB | acked standing to file a
nmotion for SQJ. The court erred by determ ning standing before
ruling on ACB's notion for SQJ because section 5/2-1001(a)(2) of
the Code of Civil procedure expressly requires that a notion for
SQJ be granted unless there was a substantive ruling that
preceded the notion for SQJ (735 ILCS 5/2-1001(a)(2) (West

2010)).

1 21 The record reflects no substantive ruling was nmade
prior to ACB filing the notion, therefore, the notion was

i nproperly denied. Since the notion for SQJ was i nproperly

deni ed, all subsequent orders entered in regard to ACB clainms are
void. Powell, 405 IIl. App. at 359. Because of our disposition,
the remai ning argunments rai sed by the parties need not be

addressed. The judgment of the trial court is reversed, cause
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remanded for further proceedings.

1 22 CONCLUSI ON

1 23 For the foregoing reasons, we reverse the trial court’s
j udgnent .

1 24 Reversed and renanded.



