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NOTI CE: This order was filed under Supreme Court Rule 23 and nay
not be cited as precedent by any party except in the limted
ci rcunst ances all owed under Rule 23(e)(1).

FI FTH DI VI SI ON
Sept enber 23, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI' RST JUDI Cl AL DI STRI CT

DEBORAH A. ORLANDO COONEY,
RAYMOND L. W ETRZYKOABKI, M D.,
ROSE M W ETRZYKOABKI and

CHRI STOPHER ORLANDQ

Appeal fromthe
Circuit Court of
Cook County.

Plaintiffs-Appellants,

No. 07 L 6089
V.

LYLE H ROSSI TER, JR, MD., Honor abl e

Jeffrey Law ence,

Def endant - Appel | ee. Judge Presi di ng.
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JUSTI CE HOWBE del i vered the judgnent of the court.
Justices Joseph Gordon and McBride concurred in the
j udgnent .

ORDER

T 1 Held: The trial court did not err when it found the
plaintiffs' lawsuit barred by res judicata and absolute i munity.
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T 2 Plaintiffs Deborah Ol ando Cooney, Raynond

W etrzykowski, Rose Wetrzykowski and Christopher Ol ando appea
froma judgnment granting defendant Lyle Rossiter's notion to

di sm ss based on a finding of absolute inmunity and res judicata
entered by the circuit court of Cook County. On appeal the
plaintiffs argue the trial court erred because: (1) their claim
is not barred by res judicata, and (2) court-appointed
psychol ogi cal evaluators are not immune fromlawsuits in
I'1linois.

1 3 For the reasons set forth below, we affirm

14 BACKGROUND

15 Plaintiffs Deborah A. Ol ando Cooney, Raynond L.

W etrzykowski and Rose M Wetrzykowski filed their first anended
conpl ai nt on Novenber 20, 2008, alleging intentional infliction
of enotion distress by defendant Lyle H Rossiter. The
plaintiffs' allegations stemfrom Deborah's 1998 di vorce and
subsequent custody proceedi ng invol ving her two chil dren,

Chri stopher and Jonat han, born during her nmarriage to ex-husband
Lorenzo Ol ando. Rossiter was the court-appoi nted psychol ogi ca
evaluator in the parties' custody proceeding.

1 6 Deborah was granted custody of her two children in the

j udgment for dissolution of marriage. |In 2001, Lorenzo filed a

petition for a change of custody. Deborah filed a notion for the
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appoi ntment of a psychol ogi cal evaluator, in 2004, for the

pur pose of fornmulating witten recommendati ons concerning the
custodi al arrangenments for her children. The trial court

appoi nted Rossiter, a general and forensic psychiatrist, as the
eval uator, pursuant to section 5/ 605 of the Illinois Marriage and
Di ssol ution of Marriage Act (Act) (750 ILCS 5/605 (West 2002)).

T 7 In formulating his evaluation, Rossiter interviewed

Debor ah, Deborah's nother Rose, Deborah's father Raynond, and the
children. 1In his evaluation, Rossiter opined that Deborah, Rose
and Raynond suffer fromthe del usi onal di sorder Minchausen's by
proxy syndrome and that Christopher suffered significant nental
injury as a result. Rossiter opined that Christopher's nental
and enotional injuries constitute child abuse by Deborah and her
parents. Rossiter opined that Christopher and Jonat han shoul d be
removed from Deborah's custody and that she and her parents
undergo psychiatric treatnent.

1 8 The plaintiffs allege that Rossiter rendered erroneous

and fraudul ent conclusions in his evaluation and failed to
perform psychol ogi cal testing. The plaintiffs allege that
Rossiter intended for the conclusions in his evaluation to injure
the plaintiffs. The plaintiffs allege the trial court granted
Lorenzo's petition for change in custody based solely on

Rossiter's witten evaluation. The plaintiffs allege Rossiter
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intentionally and deliberately nade fal se statenents to an
[I'linois Departnent of Children and Fam |y Services (DCFS)
investigator resulting in a DCFS finding indicating Deborah for
child abuse. An adm nistrative |law judge affirned the DCFS
i ndi cated finding of child abuse.
1 9 The plaintiffs then filed a class-action section 1983
(42 U.S.C. § 1983 (2006)) civil rights lawsuit in federal court
on May 16, 2007. The federal district court dismssed the
| awsuit, finding the defendants inmune, stating:
"[1]t is well-established that court-

appoi nted psychol ogi cal eval uators are

‘protected by the same imunity extended to

j udges and other judicial officers." "

Bartless v. Weiner, 268 F. 2d 860, 862 (7th

Cir. 1959).
9 10 The plaintiffs allege that they are not del usional and
do not suffer from Miunchausen's by proxy syndrone and have not
commtted child abuse. The plaintiffs allege Rossiter's conduct
was extreme and outrageous and caused Deborah, Rose and Raynond
to | ose any contact and visitation with the children. The
plaintiffs allege Rossiter's conduct caused Deborah to | ose her

job as a nurse and caused all the plaintiffs to suffer severe and

extrene nental and enotional distress.
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T 11 On May 4, 2009, Rossiter filed a section 2-619 notion
to dismss (735 ILCS 5/2-619 (West 2008)) plaintiffs' first
anended conplaint, claimng he is imune fromsuit in this matter
and that the lawsuit is barred by res judicata.
1 12 Plaintiffs filed a second anended conpl ai nt on
Sept enber 21, 2009, adding Christopher, their son, as a
plaintiff. Rossiter filed a section 2-619 notion to dismss (735
| LCS 5/2-619 (West 2008)) plaintiffs' second anmended conpl aint on
Cct ober 2, 2009, setting forth the sane clains as in his earlier
notion to dismss.
9 13 The trial court granted defendant's notion to dismss,
finding the lawsuit barred by res judicata and absolute i mmunity
for Rossiter. In regards to immunity, the trial court relied on
the decision by the federal district court, stating:

"The rationale for imunity under these

circunstances is that officers of the court

ought to be able to testify as to their

honest opinions w thout fear of retribution,

and this lawsuit is retribution big tine."
1 14 The plaintiffs notion to reconsi der was deni ed and they
appeal the trial court order granting defendant's notion to
di smi ss.

1 15 ANALYSI S
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1 16 A section 2-619 notion to dismss admts the |egal
sufficiency of the conplaint and rai ses defects, defenses, or
other affirmative matters appearing on the face of the conplaint
or established by external subm ssions that act to defeat the
claim Krilich v. American National Bank & Trust Co. of Chicago,
334 1I1. App. 3d 563, 569-70 (2002). The court construes the

pl eadi ngs and supporting docunents in the |ight nost favorable to
plaintiffs. Czarobski v. Lata, 227 Ill. 2d 364, 369 (2008). The
i ssue on appeal is " 'whether the existence of a genuine issue of
mat eri al fact should have precluded the dism ssal or, absent such

an issue of fact, whether dismssal is proper as a matter of

law." " 1d. (quoting Kedzie & 103rd Currency Exchange, Inc., V.
Hodge, 156 II1l. 2d 112, 116-17 (1993)). Review of a section 2-
619 notion to dismss is de novo. Czarobski, 227 1l1. 2d at 369.

1 17 Under the doctrine of res judicata, a final judgnment on

the nerits rendered by a court of conpetent jurisdiction bars any
subsequent actions between the sanme parties or their privies on

t he sane cause of action. Rein v. David A Noyes & Co., 172 II1I.
2d 325, 334 (1996). Res judicata applies to bar issues that were
actually decided in the first action, as well as nmatters that
coul d have been decided. La Salle National Bank v. County Board
of Trustees, 61 Ill. 2d 524, 529 (1975).

1 18 Three requirenments nust be satisfied for the doctrine
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of res judicata to apply: (1) a final judgnment on the nerits
rendered by a court of conpetent jurisdiction; (2) an identity of
causes of action; and (3) an identity of the parties or their
privies. Hudson v. City of Chicago, 228 IIl. 2d 462, 467 (2008).
1 19 The first elenent of res judicata was net when the

district court issued a final judgnent on the nmerits in the
plaintiffs' section 1983 |lawsuit in granting the defendants’
notions to dismss under Federal Rule of G vil Procedure
12(b)(6). The judgnment was subsequently affirnmed by the Seventh
Crcuit. Cooney v. Rossiter, 583 F. 3d 967, 972 (2009).

M 20 In respect to the second el ement of res judicata, there

is an identity of causes of action because the section 1983
[awsuit and the intentional infliction of enotional distress

| awsuit both arose fromthe sanme set of operative facts. Rein,
172 111. 2d at 339.

1 21 Finally, there is an identity of parties because

Deborah and Rossiter are the sane parties in both |awsuits and
Deborah's parents and son are her privies. Privity exists

bet ween parties who adequately represent the sanme |egal
interests. People ex rel. Burris v. Progressive Land Devel opers,
Inc., 151 Il1l. 2d 285, 296 (1992).

1 22 In plaintiffs' reply brief, they cite Benton v. Smth,

157 111. App. 3d 847 (1987), for the proposition that under
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Illinois law, "if the earlier case on which an assertion of res
judicata is based is a class action, res judicata will not bar

i ndividual clains in a subsequent case."

1 23 However, a review of Benton reveals that in that case

we found that an earlier class action |awsuit, of which the
plaintiff was a nenber, was not res judicata to plaintiff's
subsequent | awsuit based on the differing facts of the two

| awsuits, not nerely because the earlier lawsuit was a class
action, as the plaintiffs claimhere. Benton, 157 Ill. App. 3d
at 853.

1 24 In Benton, the plaintiff's personal property was

damaged when frozen water pipes in her apartnment burst after the
heat stopped working. |1d. at 850. The plaintiff submtted a
property danmage formto the defendant Chi cago Housing Authority
(CHA) and waited for a response. Meanwhile, a group of CHA
tenants filed a class action | awsuit agai nst the CHA cl ai m ng

t hey had been denied rent abatenents as required by their |ease.
Id. The plaintiff in Benton joined the class action lawsuit. As
a result of a settlement of the class action, the plaintiff
received a 45-day rent credit. Shortly before receiving the rent
credit fromthe class action settlenent, a CHA attorney wote the
plaintiff a letter stating that her claimfor property danages

was deni ed and he advised her to seek |legal counsel. 1d. at 851.
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1 25 W found that the class action |awsuit did not bar the
plaintiff's lawsuit for property damage under res judicata
because the rent abatenent issue was not related to the property
damage | awsuit and the property claimcould not have been
litigated in the rent abatenent class action lawsuit. 1d. at
853.

1 26 Here, unlike Benton, the section 1983 claimand the
claimfor intentional infliction of enotional distress arise out
of the sane set of operative facts. |In the federal |awsuit,
Deborah cl ai mred the defendants, including Rossiter, violated her
rights under the U S. Constitution by engaging in m sconduct
during the custody proceedings. In her state |awsuit, Deborah
clains Rossiter intentionally caused her enotional distress by
engagi ng in m sconduct during the custody proceedi ngs. The
evidence required to prove each case is essentially the sane,
unl i ke Benton, where "there is a wi de gap between the evidence
needed to establish the two actions.” Id. at 855.

1 27 Both clains could have been brought as part of the

federal action because Deborah's co-plaintiffs in the class-
action also clained extrene and intentional m sconduct during
cust ody proceedi ngs and coul d have feasibly pleaded intentiona
infliction of enotional distress.

1 28 Under these circunstances, we find res judicata bars
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the plaintiffs' claimfor intentional infliction of enotiona
di stress.
1 29 Assum ng arguendo that the federal suit is not res
judicata, we find that the plaintiffs' claimfails because
Rossiter is absolutely inmune fromlawsuit regarding his duties
as a court-appoi nted psychol ogi cal evaluator in the custody
pr oceedi ng.
1 30 The plaintiffs claimthat Illinois | aw does not provide
immunity for court-appointed psychol ogi cal evaluators in custody
proceedi ngs and that the federal court's decision to grant
Rossiter immunity in the section 1983 suit is not applicable
here.
1 31 Wiile we recogni ze that the federal district court and
subsequent Seventh GCircuit rulings are not binding on us, the
decisions of the |lower federal courts are persuasive authority.
People ex rel. Ryan. v. Wrld Church of the Creator, 198 IIIl. 2d
115, 127 (2001). We find the Seventh Grcuit's affirmation of
the district court holding as persuasive. See Cooney, 583 F. 3d
at 967.
1 32 The Seventh Grcuit found that Rossiter is entitled to
absol ute i mmunity because:

"[Clourt appointed experts, including

psychi atrists, are absolutely inmune from
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liability for danages when they act at the

court's direction.” Id. at 970.
1 33 The Seventh Circuit found that court-appointed
psychol ogi cal evaluators |like Rossiter are arnms of the court and
"deserve protection from harassnment by di sappointed litigants,
just as judges do. Experts asked by the court to advise on what
di sposition will serve the best interests of a child in a custody
proceedi ng need absolute imunity in order to be able to fulfil
their obligations "without the worry of intimdation and
harassnment from dissatisfied parents.” " 1d. (quoting Kurzawa v.
Muel  er, 732 F. 2d 1456, 1458 (6th Cir. 1984).
1 34 W agree with the Seventh Crcuit's assessnent that al
of the alleged m sconduct fromplaintiffs' conplaint occurred
within the course of Rossiter's court-appointed duties and, thus,
he is inmune because he was acting at the court's direction.
Cooney, 583 F. 3d. at 970.
1 35 W al so cannot say that a finding of absolute immunity
for a court-appointed psychol ogi cal evaluator is contrary to
II'linois law, as the plaintiffs suggest. Courts in Illinois have
long held that anything said or witten in a |l egal proceeding is
protected by an absolute privilege. Defend v. Lascelles, 149
[11. App. 3d 630, 633 (1986) (Pl eadi ngs protected by absolute

privil ege agai nst defamati on actions).
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1 36 A reasonable extension of the holding in Defend is to
provi de absolute inmmunity to court appoi nted psychol ogi cal
evaluators. I n Defend, the appellate court stated:
"The privilege itself is steeped in

public policy: it is uniformy recognized

that the judicial system would best be served

if persons with know edge of relevant facts

could report those facts to the court w thout

fear of civil liability.” 1d. at 634.
1 37 W cannot say that a court-appointed psychol ogi cal
eval uator can performhis job effectively when there exists a
fear of civil liability. As the court stated in Defend:

"The law thus clearly allows for an

absol ute privilege where there exists a

significant interest in protecting the type

of speech involved." 1d. at 635.
1 38 Just as courts in Illinois have long held that |ibel ous
material contained in a pleading is absolutely privileged, we
find that material contained in a report provided by a court-
appoi nted psychol ogi cal evaluator is also absolutely privil eged
because there is a public interest in protecting these reports in
a custody action. |Id. at 636. As the Seventh Circuit stated in

Cooney, the psychol ogical evaluator is serving the best interests
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of the child and it is paranount that such service is perforned
wi thout the threat of civil liability. Cooney, 583 F. 3d at 970.
1 39 Furthernore, we recently recogni zed Cooney in
VI astelica v. Brend, 2011 IL App (1st) 102587, finding that a
court-appointed child representative is absolutely immune from
suit related to his court-appointed duties. 1In that case, the
trial court appointed a child representative to represent the
parties' child in a custody proceeding. After the custody
proceedi ng and di ssolution of marriage action was adj udi cat ed,
the child' s nother filed a multi-count conpl aint against the
child representative and anot her defendant. The counts relating
to the child representative include | egal mnal practice and
intentional interference with custody rights. Brend, 2011 IL App
102587 at Y 6. The plaintiff alleged that the child
representative engaged in fraudul ent conduct during the custody
proceeding. The trail court granted the defendants' section 2-
619 notion to dismss finding absolute inmunity for work
performed as a child representative. Id. at T 16.
9 40 In affirmng the ruling of the trial court in Brend, we
found Cooney as persuasive authority, stating:

"W al so agree with Cooney's holding that to

best aid the court in its determnation of

the child' s best interests, the child
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representative nmust be accorded absol ute
immunity so as to allow himto fulfill his
obligations w thout worry of harassnment and
intimdation fromdissatisfied parents.” Id.
at § 23 (citing Cooney, 583 F. 3d at 970).
1 41 While Brend recogni zed Cooney for its finding that
child representatives are absolutely inmune fromlawsuit, so do
we recogni ze Cooney for its conpanion finding that court-
appoi nted eval uators nust be accorded absolute imMmunity so as to
allowthemto fulfill their obligations wthout worry of
harassnment and intimdation fromdissatisfied parents. Id.
1 42 CONCLUSI ON
1 43 For the foregoing reasons, we affirmthe judgnment of
the trial court.

M1 44 Affirned.
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