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NOTI CE: This order was filed under Supreme Court Rule 23 and nay

not be cited as precedent by any party except in the linmted
ci rcunst ances al |l owed under Rule 23(e)(1).

FI FTH DI VI SI ON
Sept enber 30, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI' RST JUDI Cl AL DI STRI CT

THE PEOPLE OF THE STATE OF I LLINO S, Appeal fromthe
Crcuit Court of
Pl ai ntiff-Appellee, Cook County.

V. No. 07 CR 5908

STEVEN BRYANT, Honor abl e
Bertina E. Lanpkin,
Judge Presi ding.

N N N N N N N N N

Def endant - Appel | ant .

JUSTI CE HOWBE del i vered the judgnent of the court.
Presiding Justice Epstein and Joseph Gordon concurred in the
j udgnent .

ORDER

1 1 HELD: Defendant's contentions that defense counsel elicited



1- 09- 1530
harnful testinony that one of the witnesses whomidentified
def endant as the offender was afraid of him and counsel's
failure to object to a witness' testinony regarding prior
consistent pretrial statenents she made inplicating defendant,
did not anpunt to valid clains of ineffective assistance of
counsel
T 2 Foll owi ng a bench trial, defendant Steven Bryant was
convicted of first degree nurder and sentenced to an 85-year
prison term On appeal, he contends he received ineffective
assistance of trial counsel based on counsel's conduct in
eliciting harnful testinony fromtw of the State's key
eyew t nesses. Defendant al so contends counsel was ineffective
based on his failure to object to a witness' testinony regarding
prior consistent statenents she made identifying defendant as the
of fender. For the reasons that follow, we affirm defendant's
convi ction and sentence.

1 3 BACKGROUND
1 4 The evi dence adduced at trial established that on April 24,
2006, the victim R cardo Martinez, was driving his car west on
Addi son Street with Angel Ronman, Louis Pippion and a man known as
Chach as his passengers. Wen Roman and Chach began fighting in
the car, Martinez pulled over near the intersection of Addison
and Cicero. Roman, Pippion and Chach then got out of the car.
Wil e outside the car, Roman heard gun fire from across the

street. Wien he and the other passengers ran back to the car,

Roman saw Martinez sitting unresponsive in the driver's seat.
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Roman testified he did not see who fired the shots. Martinez was
taken to the hospital and died a few days. The nedi cal

exam ner's stipulated testinony establish Martinez died of
mul ti pl e gunshot wounds.

15 Yaniri Serges testified that in April 2006, she was 17
years old and living with defendant, her boyfriend. At around
9:50 p.m on April 24, 2006, Serges was driving east on Addi son
wi th defendant, her sister Gaciela Gonzal ez, and two ot her nen.
Def endant was in the front passenger seat and Gonzal ez sat behind
Serges in the backseat. Wen they approached the intersection of
Addi son and Cicero, one of the nen in the backseat yelled
"[t]here goes Irwin," whom Serges said was a Four Corner Hustler
gang nenber. Serges testified defendant, who was a nenber of the
| nsane Duce street gang, disliked the Four Corner Hustlers
because Serges had a previous relationship with one of the
menbers.

1 6 Serges said that as the car passed through the intersection
of Addi son and Ci cero, defendant |eaned outside the front
passenger wi ndow and tilted hinmself |eft over the roof. Serges

t hen heard defendant fire three or four gunshots. Wen defendant
and Serges returned honme at around 10: 30 p.m, defendant told her
t he shooting was her fault.

17 On Cct ober 4, 2006, Serges was arrested on an unrel ated
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parol e violation and held at the police station for two days.
During her first two conversations with police, she denied either
she or defendant were involved in the shooting. After the
police told her that her sister, Gonzal ez, had told them Serges
was present during the shooting, Serges made a witten statenment
to police identifying defendant as the shooter.

1 8 On cross exam nation, Serges said the police told her she
could not |eave and would spend the rest of her life in prison if
she did not say defendant comrmitted the of fense. She also
admtted that in Decenber 2006, she talked to a private

i nvestigator hired by defense counsel. Serges admtted she told
the investigator that her statenment inplicating defendant as the
shooter was untrue. On redirect exanm nation by the State, Serges
said that her statenent to the investigator was a |lie, and that
she said it because she did not want defendant to know she si gned
a witten statenent. In response to a State question, Serges
noted she had identified defendant as the shooter in her witten
statenment to the police and in her testinony before the grand
jury. Defense counsel did not object to the testinony regarding
Serges' prior statenents.

1 9 Susan Carlson, a private investigator hired by defense
counsel, testified she talked with Serges on Novenber 4, 2006,

and agai n on Decenber 12, 2006.
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1 10 Gaciela Gonzalez testified that on April 24, 2006, she was
in the backseat of her sister Serges' car with two nen nanmed Al ex
and Eddi e. Defendant was the passenger in the front of the car.
When they approached the intersection of Addison and Ci cero, Al ex
and Eddie yelled out "lrwin." Gonzal ez then saw defendant reach
under the front passenger seat and pull out a gun. After

def endant | eaned out of the wi ndow and across the roof, CGonzal ez
heard three gunshots. Defendant then got back in the car and
yell ed at Serges to keep driving.

1 11 The State admitted a picture of "Irwin Mrero," whomthe
State argued bore a close resenblance to the victimof the

shooti ng.

1 12 The State was also allowed to adnit portions of several
recorded conversations between defendant and others. 1In a
recorded conversation on Cctober 6, 2006, Serges told defendant
she and her sister had nmade a statenment to police inplicating

def endant. \Wen defendant asked Serges "Why didn't you stay
truthful ,” Serges responded "I did, babe, | did." Defendant then
told her "You did me wong." During a recorded conversation on
Decenber 23, 2006, defendant told Rafael Pacheco that "I haven't
seen nany people get snoked," and that he had "never seen as many
police.” When Pacheco asked why so many police were there,

def endant responded "[f]ucking Marine." Earlier trial testinony
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established the victimwas a Marine. Bryant also told Pacheco

"we had to go all the way to D versey off Addison." |In another
conversation with Pacheco |ater that day, defendant said "I'm
al ready pooped off for killing a Marine." Defendant also

di scussed a plan with Pacheco to harm Gonzal ez and Serges so they
woul d be unable to testify at trial
1 13 The trial court found defendant guilty, noting it found
Serges and CGonzalez to be "credible witnesses" with "no notive
for themto lie." Following a sentencing hearing, the trial
court sentenced defendant to an 85-year prison term Defendant
appeal s.

1 14 ANALYSI S
1 15 Defendant contends he received ineffective assistance of
trial counsel. Specifically, defendant contends his trial
counsel was ineffective because he inproperly elicited testinony
fromone of the eyew tnesses that she was "afraid" of defendant.
Def endant al so contends his trial counsel was ineffective for
allowing Serges to testify regarding two pretrial statenments she
made i nplicating defendant, even though her prior statenents were
clearly consistent with her trial testinony. Each contention
will be addressed in turn.
1 16 To establish a claimof ineffective assistance, a defendant

must prove: (1) counsel’s performance was deficient or fell bel ow
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an objective standard of reasonabl eness; and (2) the defendant
suffered prejudice as a result of the deficient perfornmance.
Strickland v. Washington, 466 U S. 668, 687 (1984); People v.
Ford, 368 Ill. App. 3d 562, 571 (2006). A defendant’s failure to
make the requisite showi ng of either deficient perfornance or
sufficient prejudice defeats an ineffective assistance claim
People v. Palner, 162 I1l. 2d 465, 475 (1994); People v. Hobson,
386 I11. App. 3d 222, 237 (2008).
1 17 As to the first prong of Strickland, a defendant nust
overcome a strong presunption that, under the circunstances, the
chal | enged action or inaction of counsel was a valid trial
strategy. Hobson, 386 IIl. App. 3d at 237. Wth regard to the
second prong, a defendant is prejudiced if there is a reasonable
probability that the outcome of the trial would have been
different, or the result of the proceeding was unreliable or
fundanmental ly unfair. Strickland 466 U. S. at 687.

1 18 I. Eliciting Harnful Testinony
1 19 This court has recognized a defense attorney who elicits
damagi ng testinony that proves an elenment of the State's case nay
be found to have provided i neffective assistance. People v.
Bailey, 374 Il1. App. 3d 608, 614 (2007); People v. Ota, 361
I1l. App. 3d 342 (2005); People v. Jackson, 318 IIl. App. 3d 321,

328 (2000) ("For defense counsel to elicit testinmony which proves
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acritical element of the State's case where the State has not
done so upsets the bal ance between defense and prosecution so
that defendant's trial is rendered unfair.")
1 20 Initially, defendant contended in his opening brief that
counsel inproperly elicited harnful testinony from both Serges
and Gonzalez. In his reply brief, however, defendant concedes
testinmony from Serges that she was afraid of defendant was
actually elicited by the State during redirect exam nation, not
by defense counsel. However, defendant's contention that defense
counsel inproperly elicited harnful testinony from Gonzal ez stil
remai ns to be addressed.
1 21 During defense counsel's cross exam nati on of Gonzalez in
this case, the foll ow ng colloquy occurred:
"Q [Defense counsel] Between the night
of the shooting and October when you went
down to Grand and Central, had you and your
sister tal ked about the events that had taken
pl ace on the night of the shooting?
A. [CGonzal ez] W tal ked about it but |
end up noving out and went to Bolingbrook
because | couldn't take it and | was afraid.
Q Were you were [sic] afraid that you'd

get in trouble for the shooting?
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A. No. | was afraid that sonething
woul d happen to nme because of [defendant’s]
famly.
Q Were you afraid for Yanari?
A. Yes, | was afraid for ny sister.
Q Were you afraid that she'd get in
trouble with police?
A. No. | was afraid because she was
still living with his parents at the noment
and | was afraid sonething was going to
happen to her in that house."
1 22 W find the totality of defense counsel's line of
guestioning strongly suggests he was pursuing a valid trial
strategy by trying to call into question Gonzal ez's and Serges'
deci sion not to cone forward to police sooner. Counsel did not
directly question Gonzal ez regardi ng whet her she or her sister
were afraid of defendant; instead, counsel questioned Gonzal ez
regardi ng whet her she was afraid either her or her sister would
get in trouble with the police over the shooting. Gonzalez's
answer that she was afraid of defendant and his famly was
clearly volunteered in response to counsel's actual question.
Nor did counsel ever question Gonzalez in a manner that was

likely to elicit testinony that woul d have proven an el enment of
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the State's case. Based on the record before us, we sinply
cannot say defense counsel's actual questioning of Gonzal ez
anounted to deficient performance sufficient to satisfy the first
prong of the Strickland test.

T 23 11. Prior Consistent Statenents
1 24 Defendant al so contends he received ineffective assistance
based on his counsel's failure to object to Serges' trial
testinmony regarding her prior witten statenent to police and her
grand jury testinony inplicating defendant as the shooter.
1 25 Generally, statements nade prior to trial are inadm ssible
for the purpose of corroborating trial testinony or
rehabilitating a witness. People v. Rivera, 409 IIl. App. 3d
122, 145 (2011). However, such statenents are admissible in two
circunstances: (1) where there is a charge that the w tness has
recently fabricated the testinony; or (2) where the witness has a
notive to testify falsely. Rivera, 409 IIl. App. 3d at 145.
1 26 Defendant suggests testinony regardi ng Serges' prior
witten statenent and testinony before the grand jury was
i nadm ssi bl e because it solely served as repetition for her tria
testinony inplicating defendant as the shooter, in effect
i mproperly bolstering her credibility.
1 27 Even if we were to find defense counsel's decision not to

object to the prior consistent statenents anounted to deficient
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conduct, we cannot say defendant suffered any prejudice here.
The alleged error was not so prejudicial as to create a
reasonabl e probability that the outconme of the trial would have
been different had an objection been nmade; nor was the alleged
error serious enough to render the result of the proceeding
unreliable or fundamentally unfair. See Strickland 466 U. S. at
687.
1 28 The evidence presented agai nst defendant in this case was
overwhel m ng. Even assuming the State inproperly elicited
Serges' testinony regarding her prior consistent statenents in an
attenpt to bolster her credibility, we note her testinony was
al ready corroborated by CGonzal ez's near-identical account of the
shooting. Gonzalez's independent testinony identifying defendant
as the shooter, m xed with defendant's own statenents in the
recorded conversations indicating he played an active role in the
victims shooting, strongly suggest the result of the proceedi ngs
woul d not have been different even if counsel had properly
objected to testinony regarding the prior consistent statenents.
1 29 Accordingly, we find defendant's ineffective assistance of
counsel clains are without nerit.

1 30 CONCLUSI ON
T 31 W affirmdefendant’'s conviction and sent ence.

M1 32 Affirned.
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