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ORDER

HELD: Wen an enpl oyee left his job for good cause
attributable to his enployer, i.e., his wages were inconsistent
and untinely, he was eligible for unenpl oynment benefits.

Plaintiff Cermak Auto Auction LLC (Cermak) appeals from an
order of the circuit court affirmng a decision of the Board of
Review of the Illinois Departnment of Enploynment Security (Board),
finding that defendant Katimahnud Goldsmith was eligible for
unenpl oynment benefits pursuant to section 601(A) of the
Unenpl oynment | nsurance Act (Act) (820 ILCS 405/601(A) (West
2008)), because he left his job for good cause attributable to
Cermak. On appeal, Cermak contends that it was denied due
process when the hearing before a Board referee was argunentative
and confusing. Cermak al so contends the Board's finding that
Goldsmith was eligible for benefits was agai nst the manifest
wei ght of the evidence. W affirm

The record reveals that Goldsmth was enpl oyed by Cermak
from August 2008 until February 2009. He then sought, and was
deened eligible for, unenploynent benefits pursuant to section
601(A) of the Act when he left his enploynent for good cause
attributable to Cernmak, that is, inconsistencies in the paynent
of his wages. See 820 ILCS 405/601(A) (West 2008).

Cermak filed an administrative appeal. A Departnent referee
conducted a tel ephone hearing during which both Goldsmth and

Cermak manager Amr Nikpouri testified. Before testinony began,
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t he Referee expl ai ned how the hearing would proceed, and asked
whet her either man had any procedural questions.

Goldsmth testified that as an auction representative he was
responsi ble for putting cars "on line" and was paid salary plus
conm ssion. He would also sell the cars. Sonetines, when
potential customers called, a secretary would either nake the
sal e or hand the custonmer off to anot her person. Wen he brought
this issue to managenent, it was not addressed. After Goldsmth
spoke to N kpouri and Kareem?! he was told that there would be
di scussion regarding his rate of pay. However, he felt that he
was being "played with." He left after he was not paid for the
t hree pay periods between Decenber 17, 2008, and February 2009.

Upon the Referee's questioning, Goldsmth indicated that
during the three pay periods in question he made nore sal es than
he had previously, and that he had produced docunmentation in
order to resolve his final pay. However, CGoldsmth asserted that
he did not get what he deserved. He indicated that there were 20
cars upon which he was owed a comm ssion.

ol dsmth acknow edged that his conm ssion varied. He had
been paid $50 per car, but after talking to N kpouri, his
conmi ssion was to increase to $100. Believing the $100
conmmi ssion was set, he then sold 20 cars. Although he indicated

he had an agreenment to this effect, upon questioning fromthe

! Kareemis first nane does not appear in the record.



1-10- 2008

Referee, he clarified that the "agreenent” indicated that he
woul d be paid $400 per week. Kareem subsequently said Goldsmith
woul d be paid a comm ssion of $75 per car.

The Referee then inquired whether N kpouri had any
guestions. Wen N kpouri began to nake a statenent, the Referee
asked whet her he had questions regarding Goldsmth's testinony.
Ni kpouri then cross-exam ned Goldsmith. Goldsmth indicated that
his | ast paycheck was dated Novenber 21, 2008, but that he worked
until February 2009. Wen Goldsmith attenpted to offer
additional testinony, the Referee reminded himthat this was the
enployer's time for questions.

Ni kpouri then testified that Goldsmith was paid regularly
and on time when he worked, but was not paid when he did not
work. Goldsmith was paid a $50 conmission for sales |less than
$5, 000, and $100 for sales nore than $5,000. Wth regard to
Goldsmith's conflict with the secretary, N kpouri told himthat
anot her team nenber woul d take sal es when he was not worKki ng.

Goldsmith then cross-exam ned N kpouri. He stated that he
had been hired to perform conputer duties, but had al so been
asked to sell cars, fix overhead doors, shave concrete, work
after hours, and nop floors. He asked why he was not paid for
t hese tasks and why he had to fight Cermak on his final pay.

Ni kpouri responded that no one asked Goldsmith to shave the

floor. Wen CGoldsmth attenpted to explain his actions, the
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Ref eree rem nded himto ask questions and instructed Ni kpouri not
to answer questions wi th questions.

Goldsmth then asked why he was assigned duties other than
selling cars. N kpouri admtted that he asked Goldsmith to nop
then testified that he would never ask Goldsmith to perform such
duti es when the conpany enpl oys soneone to do that. Wen
Goldsmith attenpted to explain what had happened, the Referee
again rem nded Goldsmth to ask questions rather than testify.
The Referee then asked whether Goldsmth had any further
guestions, and he indicated that he did not.

In rebuttal, Goldsmth indicated that he |left Cernak because
he was not paid on tinme and "ganes" were being played with noney.
Al t hough he was not told he would be paid for the additional
tasks, either N kpouri or Kareeminstructed himto performthem
and managenent had indi cated he woul d be taken care of.

He al so disputed that his wages were tinely. Wile
enpl oyees were to be paid weekly, in reality, they were paid
whenever Kareem nmet with the accountant. He asserted that
al t hough he was a sal ari ed enpl oyee, he worked 60 hours a week.
Hi s rough cal culation of his hours in February 2009 i ndi cated
that he was earning approxi mately $4.02 an hour, which led to the
request for an increased conm ssion. Upon receiving his |ast
paycheck, Goldsmith signed a contract to that effect. The

contract also stated that Goldsmth would no | onger appear in
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conpany commercials. The Referee indicated that he could not
consider this contract because he did not have a copy of it.

Ni kpouri responded that Goldsmth actually owed t he conpany
$1, 250 when he left because of a Decenber 2008 |oan. He
expl ai ned that the "l oan" was a check with "loan" witten on the
meno line. During this explanation, Goldsnmith repeatedly tried
to speak, and the Referee threatened to end the hearing if he was
not quiet. Wien N kpouri began discussing the comercial, the
Ref eree stopped him stating it was not relevant to the
pr oceedi ng.

Gol dsmith explained that the check was for repairs to a car
he had purchased from Cernmak and that the check did not say
"l oan.” N kpouri responded that his copy of the check had "I oan"
witten on it.

The Referee found that Goldsmith's separation fromwork was
caused by Cermak's actions in that Goldsmth |eft because his
paychecks were often late and wong. The Referee determ ned that
t he pronpt paynment of wages for work perforned was a nmateria
factor in an enpl oyee's condition of hire, and Cernmak's conti nued
failure to pay Goldsmth his wages in a tinely manner was a
conpel l'ing circunstance rendering the work unsuitable. Thus, the
| at e paynent of wages constituted good cause for | eaving
attributable to Cernmak, which rendered Goldsmith eligible for

unenpl oynent benefits pursuant to section 601(A) of the Act (see
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820 I LCS 405/601(A) (West 2008)). Cermak appeal ed.

The Board determ ned that the Referee's decision was
supported by the record and |law, incorporated it as part of its
deci sion, and found Goldsmith eligible for benefits.

Cermak then filed a conplaint for adm nistrative review in
the circuit court. The court affirnmed the decision of the Board
and di sm ssed the conpl ai nt.

Before reaching the nerits of this appeal, this court mnust
address Cermak's contention that it was deni ed due process when
the hearing before the Referee was so argunentative and confusing
that the Referee was deprived of a coherent, orderly presentation
of the evidence and, therefore, could not conpetently adjudicate
the matter.

Qur supreme court has held that while proceedi ngs before an
adm ni strative agency are governed by the requirenents of due
process, due process is a flexible concept and requires only such
procedural protections as the situation and the fundanental
principles of justice demand. Abrahanson v. [llinois Departnent
of Professional Regulation, 153 [Il. 2d 76, 92 (1992). In an
adm ni strative proceedi ng, due process does not require a ful
judicial proceeding. WIlianms v. Board of Trustees, 398 11|
App. 3d 680, 691 (2010). Rather, a "fair hearing” before an
adm ni strative agency includes the opportunity to be heard, the

right to cross-exanm ne adverse witnesses, and inpartiality in
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ruling on the evidence. Abrahanson, 153 IIl. 2d at 95. On
review, this court nust exam ne the procedures enpl oyed during
the adm nistrative hearing to determ ne whether they were fair
and inpartial. WIlianms, 398 IIl. App. 3d at 691. A claimof a
due process violation will be sustained only upon a show ng of
prejudice in the proceeding itself. Sudzus v. Departnent of

Enpl oynment Security, 393 Il1. App. 3d 814, 825 (2009). As the
guestion of whether Cernmak was deni ed due process presents a
guestion of law, our review is de novo. Sudzus, 393 Ill. App. 3d
at 824.

Here, the record reveals that at the conmencenent of the
proceedi ng, the Referee expl ai ned how the hearing woul d progress.
Goldsmith was permtted to testify, then N kpouri was permtted
to cross-exanm ne Goldsmith and testify. After Goldsmth
presented additional testinony, N kpouri was given an opportunity
to respond. Before proceeding to closing argunents, each w tness
was permtted an additional chance to speak.

This court rejects Cermak's contention that the Referee was
unable to control the hearing. While the Referee rem nded the
parties not to testify while asking questions and vice versa,
each witness presented his case and cross-exam ned the other.

Al t hough the Referee had to remnd the parties not to interrupt
each other and to stay on-topic, there is no indication that the

Ref eree was unabl e understand the testinony presented. See
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Abr ahanson, 153 Ill. 2d at 95 (absent a showing to the contrary,
state adm nistrators are assuned to be capabl e of judging a case
fairly on the basis of its individual circunstances). In fact,
the record indicates that the Referee questioned the parties to
clarify and devel op certain testinmony. This court notes that
Cermak does not assert that the Referee nmade a biased

determ nation on the evidence in violation of due process.
Sudzus, 393 IIl. App. 3d at 825. Accordingly, the adm nistrative
hearing nmet the requirenments of due process and provi ded Cermak
with a full and fair opportunity to be heard. Abrahanson, 153
1. 2d at 95.

Cermak next contends that the Board's finding that Goldsmth
was eligible for unenpl oynent benefits was agai nst the manifest
wei ght of the evidence because the record is devoid of evidence
supporting the award of benefits.

This court reviews the decision of the Board, rather than
that of the circuit court. Sudzus, 393 Ill. App. 3d at 819. The
Board is the trier of fact in cases eval uati ng unenpl oynent
benefits clainms, and its findings of fact are considered prim
facie true and correct. Acevedo v. Departnent of Enpl oynent
Security, 324 I1l. App. 3d 768, 771 (2001). Wen review ng the
Board's factual findings, this court nust determ ne whether they
are agai nst the mani fest weight of the evidence, the fact that an

opposite concl usion may be reasonable is insufficient grounds to
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reverse. Acevedo, 324 IIl. App. 3d at 771-72. The Board's

deci sion regarding an enployee's eligibility for unenpl oynent
benefits is reviewed using a nmani fest weight of the evidence
standard. G afner v. Departnment of Enploynment Security, 393 Il
App. 3d 791, 797 (2009).

The question of whether an enployee | eft work for good cause
attributable to his enployer involves a m xed question of |aw and
fact to which this court applies a "clearly erroneous” standard
of review Childress v. Departnment of Enploynent Security, 405
[11. App. 3d 939, 942 (2010). An agency's decision is reversed
as clearly erroneous only when a review of the record | eaves this
court with a definite and firmconviction that a m stake has been
made. AFM Messenger Service, Inc. v. Departnent of Enploynent
Security, 198 I11. 2d 380, 395 (2001).

Pursuant to section 601(A) of the Act, a person is
ineligible for unenpl oynment benefits if he voluntarily left work
wi t hout good cause attributable to the enployer. See 820 ILCS
405/ 601(A) (West 2008). "Good cause" results fromcircunstances
that create real and substantial pressure to term nate enpl oynent
that woul d conpel a reasonabl e person, in the sane circunstances,
to act in the same way. Childress, 405 Ill. App. 3d at 943;
Acevedo, 324 I1l. App. 3d at 772 (good cause justifies an
enpl oyee | eaving "the ranks of the enployed'). An enployee has

good cause to | eave a position when, for exanple, a unilateral
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change in the ternms and conditions of enploynment renders the job
unsuitable. Childress, 405 Ill. App. 3d at 943. Cenerally, an
enpl oyee' s dissatisfaction with either his hours or his wages
does not constitute good cause. Acevedo, 324 Ill. App. 3d at
172.

Here, Goldsmth testified that (1) enployees were not paid
inatinely manner, (2) he was not paid for three pay peri ods,
and (3) he perfornmed additional duties, at nanagenent request,
for which he was never conpensated. Wile Nikpouri initially
adm tted he asked Goldsmith to nmop the floor, he then asserted
that Cernmak had enpl oyees to perform such duties. Wth regard to
Goldsmth's final paycheck, N kpouri asserted that Goldsmth owed
t he conpany noney because of a previous | oan, whereas Goldsmth
testified that Cermak owed hi m noney and that the "loan" actually
consi sted of funds fromCernmak to repair a car that he had
pur chased fromthe conpany. The Board found Goldsmth's
testinmony that his wages were not paid in full in a tinmely manner
to be credible, as evidenced by its decision; it is not this
court's purview to rewei gh the evidence presented to the
adm ni strative agency. White v. Departnment of Enpl oynent
Security, 376 Ill. App. 3d 668, 672 (2007) (a review ng court
does not judge the witnesses' credibility or reweigh the

evi dence) .
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Here, the record reveals that Goldsmth |eft his enpl oynent
with Cermak when his position was rendered unsuitable by the late
and i naccurate paynent of his wages. Childress, 405 Il1. App. 3d
at 943. As the uncertain nature of the anpunt and tim ng of
paychecks created a real and substantial pressure upon Goldsmth
to | eave his enploynent (Childress, 405 Il1. App. 3d at 943), the
Board's finding that Goldsmth left his position for good cause
attributable to Cermak was not clearly erroneous (AFM Messenger
Service, 198 Ill. 2d at 395). Accordingly, the Board's decision
finding Goldsmth eligible for unenpl oynent benefits pursuant to
section 601(A) of the Act was not against the manifest wei ght of
the evidence. Gafner, 393 IIl. App. 3d at 797

Af firmed.



