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NOTI CE: This order was filed under Suprenme Court Rule 23 and may
not be cited as precedent by any party except in the |limted
ci rcunst ances al |l owed under Rule 23(e)(1).

TH RD DI VI SI ON
May 11, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI RST JUDI CI AL DI STRI CT

THE PEOPLE OF THE STATE OF | LLINO S, Appeal fromthe
Circuit Court of
Plaintiff-Appell ee, Cook County.

V. No. 04 CR 25652

ROBERT HUBBARD, Honor abl e
Frank G Zel ezi nski
Judge Presi di ng.

N N N’ N’ N N N N

Def endant - Appel | ant .

JUSTI CE NEVI LLE delivered the judgnent of the court.
Presiding Justice Quinn and Justice Steele concurred in the
j udgment .

ORDER
HELD: The trial court’s denial of defendant’s notion for | eave
to file a successive postconviction petition was affirmed
because the defendant's conviction was finalized before the
decision in Witfield was announced and, under Morris,
retroactive relief was not available to him

Robert Hubbard, the defendant, appeals froman order of the

circuit court of Cook County denying him leave to file a
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successive pro se petition for relief under the Post-Conviction
Hearing Act (Act) (725 ILCS 5/122-1(f) (Wst 2008)). He contends
that the circuit court erred in finding that he did not establish
the requisite cause and prejudice to proceed where he failed to
challenge the trial court's adnonishnments regarding nmandatory
supervised release (MSR) in his first postconviction petition.
The record shows that on February 9, 2005, a conference was
hel d pursuant to Suprenme Court Rule 402 (eff. July 1, 1997), after
whi ch defense counsel informed the trial court that defendant
wi shed to enter a plea of guilty to nultiple charges of reckless
hom ci de and aggravated driving under the influence of alcohol
(DU'). Before accepting defendant's plea, the trial court stated
that "if your client wishes to plead guilty, I will sentence himto
12 years Illinois Departnment of Corrections.” The trial court
adnoni shed defendant of the charges against him the consequences
of pleading guilty, and the sentencing range and term of MSR for
each offense. Defendant indicated that he understood and that he
was not prom sed anything in exchange for his plea other than what
had been stated in open court. Defendant then stipulated to the
factual basis for the charges, and the trial court accepted
defendant's pleas of guilty to reckless hom cide and aggravated

DUl .
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The cause proceeded to sentencing, whereupon the trial court

concluded that, "based on the mtters in aggravation and
mtigation, | sentence you to 12 years in the Illinois Departnent
of Corrections. The lesser matters will nerge with [ ] the
aggravated DU ." The trial court also advised defendant of his

appeal rights and the requirenments for doing so.

Thereafter, defendant did not seek to withdrawhis guilty plea

or to otherwi se perfect a direct appeal fromthe judgnment entered.

Instead, on May 12, 2006, defendant filed a pro se notion for
reduction of sentence. The record contains no indication as to the
di sposition of that notion.

In Cctober 2007, defendant filed a pro se postconviction
petition alleging, inter alia, that he was not adnoni shed of the
application of truth-in-sentencing to his plea of qguilty. The
circuit court summarily disnm ssed the petition as frivolous and
patently without nmerit, and we affirnmed that order after granting
the State Appellate Defender's notion for |leave to wi thdraw as
counsel pursuant to Pennsylvania v. Finley, 481 U S. 551 (1987).
Peopl e v. Hubbard, No. 1-08-0307 (2009) (unpublished order under
Suprene Court Rule 23).

Wi | e that appeal was pendi ng, defendant filed the subject pro
se notion for |eave to file a successive postconviction petition.

In his notion, defendant all eged that he was deni ed due process of
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| aw because he was not i nforned of the MSR requirenment when he pl ed
guilty, and that he had cause for not raising this claimearlier
since he first learned that he was subject to MSR from his
correctional counselor in March 2009 after he had filed his first
postconviction petition. Relying on People v. Witfield, 217 II1.
2d 177, 205 (2005), where the suprene court held that a defendant
who enters a negotiated guilty plea, but is not inforned of the MSR
term is entitled to the benefit of his plea bargain, defendant
cl ai med that he was al so deprived due to the trial court's failure
t o adnmoni sh hi mand explain the MSRterm The circuit court denied
the notion, finding that defendant failed to satisfy the cause-and-
prejudice test required for the filing of successive petitions
"particularly since he was aware of the MS. R requirenent during
hi s pl ea adnoni shnent . "

In this court, defendant challenges the propriety of the
circuit court's denial of his notion for |eave to file a successive
postconviction petition. He asserts that the court erred in
denying his notion because the factual basis for his MSR cl ai mwas
not available to himat the tine of his plea in 2005 or when he
filed his initial postconviction petition in 2007; and, as a
result, it is inconsequential that Wiitfield was announced before

his initial petition.
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The Post - Conviction Hearing Act (Act) contenplates the filing
of only one postconviction petition without |eave of court (725
| LCS 5/122-1(f) (West 2008)), and any claim not raised in that
petition is waived (725 ILCS 5/122-3 (West 2008)). Here, it is
undi sputed that defendant did not raise his MSR claim in his

initial postconviction petition, and therefore it may be deened

wai ved. People v. Johnson, 392 IIl1. App. 3d 897, 902-03 (2009).
The statutory bar to successive petitions will be rel axed

however, where  fundanent al fairness demands. People .

Pi t sonbarger, 205 111. 2d 444, 458 (2002). The fundanental fairness

exception and the granting of Ileave to file a successive
postconviction petition are defined in terns of the cause-and-
prejudi ce test, which nust be applied to each claimin a successive
petition. People v. Jarrett, 399 IIl. App. 3d 715, 720 (2010),
citing Pitsonbarger, 205 Ill. 2d at 458-59. Def endant has the
burden of establishing both elenents of the test in order to
prevail (Johnson, 392 Ill. App. 3d at 903), and our review of the
deni al of a section 122-1(f) notion is de novo. People v. LaPointe,
365 I'l1l. App. 3d 914, 923 (2006), aff'd on other grounds, 227 III.
2d 39 (2007).
Contrary to the position set forth by defendant, we find
that this case is governed by People v. Mrris, 236 II1l. 2d
345 (2010). In Morris, 236 Il1. 2d at 366, the supreme court
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hel d that "the new rul e announced in Whitfield should only be
applied prospectively to cases where the conviction was not
finalized prior to Decenber 20, 2005, the date Wi tfield was
announced. " Def endant concedes, and we agree, that his
conviction was finalized before the Wiitfield decision. Thus,
defendant is not entitled to retroactive relief under
Wiitfield. Morris, 236 I1l1l. 2d at 366.

To avoid this result, defendant argues in his reply brief
that Morris wongly decided that Whitfield announced a new
constitutional rule of <crimnal procedure as it nerely
endorsed the | ong and established |ine of cases, hol ding that
the failure to properly adnoni sh a defendant of the MSR term
connected to his sentence violated due process. VW& not e,
however, that the propriety of Morris is not before us, that
we are bound by t he deci sions of the suprene court and may not
overrule them People v. Artis, 232 11l. 2d 156, 164 (2009).

Def endant, nonet hel ess, nmaintains that "retroactivity is

an affirmati ve defense,” which cannot be asserted by the State
until the second stage of postconviction proceedings. W find
this contention wunavailing since the two postconviction
petitions at issue in Mrris were summarily di sm ssed, and t he
suprene court affirnmed those di sm ssal s wi thout advanci ng t hem

to the second stage of proceedings for input fromthe State.
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Morris, 236 1ll. 2d at 368. Mor eover, even assum ng,
arguendo, that non-retroactivity is an affirmative defense,
the suprenme court has recognized that not all affirmative
defenses are precluded from first stage review of a
postconviction petition. People v. Blair, 215 IIl. 2d 427,
445 (2005). Finally, a suprene court opini on cannot be wai ved
by a party, but nust be applied as a natter of law Artis,
232 11l1. 2d at 164.

Def endant further contends that his reliance on Witfield does
not preclude an independent argument based on Santobello v. New
York, 404 U.S. 257 (1971), where it was held that the State's
failure to honor its promses as part of a plea agreenent nmay
inplicate a defendant's right to due process. This contention is
unper suasi ve because Wiitfield expressly relied on Santobello
Morris, 236 Il1. 2d at 361; see also People v. Demtro, No. 1-09-
2104, slip op. at 4 (Dec. 17, 2010). By citing Santobell o,
def endant cannot avoid the effect of its progeny, Witfield, and
its limtation on prospective application under Morris. Demtro,
No. 1-09-2104, slip op. at 4.

For the reasons stated, we affirmthe order of the circuit
court of Cook County denying defendant |leave to file a successive
post convi ction petition.

Af firned.



